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RULES  OF  THE  SUPREME  COURT. 


On  the  second  day  of  the  November  term,  1873,  Novem- 
ber 2Sih,  1873,  rules  14, 15,  and  16,  were  amended  so  as  to 
read  as  follows : 

RuLB  14, — Where  a  cause  is  submitted  on  call  or  by  agreemexity  the  appellant 
shall  have  sixty  days  in  which  to  file  a  brief,  and  if  not  filed  within  the  time 
limited,  the  derk  shall  issae  an  order  dismissing  the  appeal,  unless  the  appellee 
shall  have  filed  with  the  derk  a  written  request  that  the  cause  be  passed  upon  by 
the  court.  If  cross  errors  are  assigned,  the  party  assigning  them  shall  have  the 
same  length  of  time  to  file  brief  thereon,  and  if  not  filed  within  the  time,  the 
cross  errors  shall  be  stricken  out 

Rule  15. — ^All  briefii  shall  be  printed  or  l^bly  written,  otherwise  they  will 
be  ordered  to  be  copied  by  the  derk  of  this  court,  at  the  cost  of  the  party  filing 
the  same,  as  provided  for  by  statute. 

Rule  16. — ^The  appellee  may  file  a  brief  at  any  time  before  the  cause  is  taken 
up  for  consideration ;  and  this  rule  shall  apply  to  the  appellant  as  to  assignment 
of  cross  errors* 

On  the  same  day,  the  following  additional  rules  were 
adopted: 

Rule  35.— An  i^iplicatioa  for  a  supersedeas  must  be  accompanied  by  a  brief 
referring  to  the  record  by  pages  and  lines  and  pointing  out  the  error  or  errors 
upon  which  the  appellant  relies. 

Rule  36.— When  an  appeal  has  been  taken  by  a  part  of  several  co-parties,  as 
authorized  by  section  551,  a  G.  &  H.  270,  notice  to  the  other  co-parties,  when 
non-iesidents  of  the  State,  may  be  given  by  publication,  as  provided  in  section 
5569  2  G.  &  H.  272,  in  case  of  non-resident  appellees,  and  a  copy  of  such  no- 
tice, with  the  proof  of  its  publication,  shall  be  filed  with  the  clerk. 

Rule  37. — When  a  cause  has  been  on  the  docket  two  terms  without  being 
submitted,  it  will  be  dismissed  on  the  call  of  the  docket  at  the  third  tenn,  unless 
good  came  be  shown  why  it  shall  remain  on  the  docket. 

For  previous  decisions  of  the  Supreme  Court  of  this  State, 
overruled,  see  Index,  tit  Cases  Overruled,  etc 
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MooKLAR  V.  Lewis. 

Fromzssort  Note. — Failure  of  Consideration. — ^When  it  is  shown  that  a  prom- 
issocy  note  was  given  for  an  artide  that  has  proyed  to  be  wholly  without 
value,  this  wiQ  sustain  a  plea  of  no  consideration,  as  well  as  a  plea  of  total 
failure  of  consideration. 

Motion  for  a  New  ^vhcu— Evidence. — ^In  a  motion  for  a  new  trial  on  ac- 
connt  of  the  admission  or  exclusion  of  improper  evidence,  the  attention  of  the 
court  must  be  called  to  the  particular  evidence  admitted  or  excluded. 

Same. — ^That  a  general  verdict  for  the  defendant  is  contraiy  to,  or  in  conflict 
vrith,  special  findings,  or  that  special  findings  do  not  support  the  allegations 
of  the  answer,  or  are  in  conflict  with  the  same,  or  are  inconsistent  with  the 
general  verdict,  is  not  a  reason  for  a  new  trial. 

APPEAL  from  the  Marion  Common  Pleas. 

Pettit,  C.  J. — ^This  was  a  suit  brought  by.  Mooklar, 
assignee  of  two  promissory  notes,  against  Lewis,  the  maker. 
The  answer  was  in  three  paragraphs. 


2  SUPREME  COURT  OF  INDIANA. 

Mooldar  v,  Lewis. 

*'  1st.  The  defendant  says  that  Hopkins  &  Mooklar,  the 
payees  and  assignors  of  the  notes  sued  on,  were  the  owners 
of  a  certain  patent  brick  machine,  which  they  were  selling  in 
Marion  county,  Indiana;  that  the  Indianapolis  Machine  Brick 
Company  were  then  and  there  a  corporation,  engaged  at 
said  county  in  manufacturing  brick;  that  said  defendant  was 
president  of  said  company  and  corporation,  as  said  Hopkins 
&  Mooklar  well  knew;  that  the  consideration  of  the  notes 
sued  on  was  a  machine  for  making  brick,  which  said  Hop- 
kins &  Mooklar  sold  to  said  corporation,  and  not  to  defend- 
ant ;  that  defendant  never  was  indebted  to  said  Hopkins  & 
Mooklar  in  any  sum  whatever;  that  when  said  notes  came  to 
be  executed,  defendant,  by  mere  mistake,  and  by  the  direc- 
tion of  said  Hopkins  &  Mooklar,  signed  said  notes  as  they 
appear  to  be  signed,  this  defendant  and  said  Hopkins  & 
Mooklar  then  saying  and  believing  that  said  signature  was 
the  signature  of  said  corporation,  the  said  Machine  Brick 
Company,  and  not  the  signature  of  this  defendant,  said  notes, 
as  to  this  defendant,  being  given  without  any  consideration 
whatever;  wherefore  defendant  demands  judgment."  The  ap- 
pellant says,  both  in  his  abstract  and  brief,  that  a  demurrer  was 
sustained  to  this  paragraph,  but  this  is  not  true  by  the  record. 

''2d.  Defendant  says  that  said  notes  were  executed  and 
delivered  to  the  plaintiff  by  defendant  without  any  con- 
sideration. 

*'  3d.  That  the  consideration  of  the  notes  was  the  assign- 
ment to  the  Indianapolis  Machine  Brick  Company  of  the 
right  to  use  Card's  Patent  Brick  Machine ;  that  at  the  time 
the  notes  were  executed,  the  payees,  Mooklar  &  Hopkins, 
who  were  the  agents  of  the  owners  of  said  patent  right, 
assigned  said  right  for  Marion  county,  Indiana,  to  said 
Machine  Brick  Company;  that  while  acting  as  such  agents, 
they  represented  to  said  defendant  and  to  said  Brick  Com- 
pany, (i)  that  said  machine  and  patent  right  were  of  great 
value ;  (2)  that  the  capacity  of  said  machine  was  such  that 
twenty-five  thousand  bricks  could  be  manufactured  therewith 
per  day  with  ease,  with  one  machine,  with  steam  power,  and 
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fifteen  thotisand  bricks  per  day  with  horse  power;  (3)  that 
said  machtfie  was  so  strong  and  well  built  that  it  was  not 
liable  to  break  or  get  out  of  order,  and  that  stone  pebbles  or 
boulders  passing  through  the  same  with  the  clay>  did  no 
other  damage  than  breaking  two  small  wooden  pins  which 
held  the  knife,  and  which  could  be  replaced  with  ease,  and 
with  little  or  no  expense ;  (4)  that  the  quality  of  the  brick 
which  said  machine  would  turn  out  would  be  much  superior, 
in  smoothness  and  compactness,  to  those  made  by  hand  and 
with  other  machines,  and  that  in  quality  said  brick  were 
nearly  equal  to  pressed  brick;  (5)  that  the  brick  manu- 
factured by  said  machine  would  dry  out  ready  for  bum* 
ing  in  one-half  the  time  required  for  hand-made  brick ;  (6) 
that  twenty-five  per  cent  less  of  fuel  would  be  required  to 
bum  said  brick  than  if  they  were  made  by  hand;  (7)  and 
that  the  surfitce  clay  on  the  premises  owned  by  said  Indian- 
apolis Machine  Brick  Company,  near  Indianapolis,  could  be 
worked  with  facility  and  profit,  and  good  merchantable  brick 
made  therefrom  with  said  machine,  at  a  cost  of  fifty  per  cent 
less  than  the  cost  of  making  brick  by  hand ;  all  of  which  repre- 
sentations so  made  by  said  agents  were  &lse  and  untrue ;  but 
defendant  says  he  believed  the  same  to  be  true,  and  was 
misled  by  them,  and  induced  to  execute  the  note  sued  on ; 
that  said  machine  has  failed  in  every  particular  to  perform 
as  said  Hopkins  &  Mooklar  represented  that  it  would  per- 
form ;  that  tiie  same  has  been  a  constant  source  of  annoy- 
ance and  expense  on  account  of  its  defects  and  failures,  and 
lias  proved  to  be  utterly  worthless  for  the  purpose  for  which 
file  same  was  purchased,  procured,  and  recommended  on  the 
false  representations  aforesaid.  Wherefore  the  defendant 
sdys  the  consideration  of  s^d  notes  sued  on  has  failed" 

The  reply  was  a  general  denial. 

Trial  by  jury,  verdict  for  defendant,  together  with  the  fol- 
lowing interrogatories  put  to  and  answered  by  the  jury: 

"1st.  After  Hopkins  &  Mooklar  had  offered  to  sell  to 
Lewis  the  right  to  use  Card's  Patent  Brick  Machine  in 
Marion  county^  for  three  thousand  dollars,  did  not  Lewis  re- 
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quest  ten  days  in  which  to  send  to  Covington,  Kentucky; 
and  Chicago,  Illinois,  to  investigate  the  merits  and  value  of 
said  patent?    Answer.  Yes. 

*'  2d.  After  said  proposition  had  been  made,  and  before 
accepting  the  same,  did  not  Lewis  visit  Covington,  Kentucky, 
in  company  with  T.  J.  Vater,  an  experienced  brick  maker, 
for  the  putpose  of  examining  into  the  quality  and  value  of 
said  machine?    Answer.  Yes. 

"3d.  After  his  return  from  Covington,  Kentucky,  and 
within  said  ten  days,  did  not  Lewis  send  said  Vater  to 
Chicago,  Illinois,  to  make  still  further  examination  into  the 
merits  of  said  machine?    Answer.  Yes. 

''4th.  Did  not  Lewis  and  Vater  see  the  brick  which  had 
been  made  by  said  Card's  Patent  Brick  Machine,  in  Coving- 
ton, Kentucky?    Answer.  Yes. 

'*  5th.  Did  not  Vater  examine  the  brick  which  had  been 
made  by  said  machine  at  Chicago,  Illinois  ?    Answer.  Yes. 

"  6th.  Did  he  not  learn  that  more  than  three  million  brick 
had  been  made  on  said  machine  in  Chicago  in  the  year  1863? 
Answer.  Yes. 

"  7th.  Did  not  Lewis  see  one  of  said  machines  in  opera- 
tion in  the  court-house  yard  in  Indianapolis,  before  he  went 
to  Covington,  Kentucky?    Answer.  Yes. 

**  8th.  After  he  had  concluded  his  investigations  and  heard 
the  report  of  Vater,  did  he  not  accept  the  proposition  of 
Hopkins  &  Mooklar,  by  telegram  to  Louisville,  Kentucky? 
Answer.  Yes. 

''9th.  Did  Lewis,  in  making  said  purchase,  rely  solely  on 
the  representations  of  Hopkins  &  Mooklar?  Answer.  Not 
wholly,  but  mainly,  on  such  representations. 

"  loth.  Did  he  not  rely  mainly  on  his  own  judgment  and 
the  judgment  of  Vater,  in  making  said  purchase?  Answer. 
We  think  not" 

And  to  the  interrogatories  propounded  at  the  instance  of 
the  defendant,  they  answered  as  follows : 

"  1st.  Was  not  the  consideration  of  the  notes  sued  on  the 
sale  to  the  Machine  Brick  Company  of  the  right  to  use 
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Card's  Patent  Bri^k  Machine  in  Marion  county,  Indiana? 
Answer.  Yes. 

**  2d.  Did  not  Mooldar  &  Hopkins  make  and  cause  to  be 
made  to  Lewis,  the  maker  of  the  notes,  the  representations 
in  the  third  paragraph  of  the  answer  set  out?  Answer.  Yes. 

''3d  Were  said  representations  true  or  untrue?  and  if 
any  were  true,  which  were  ?    Answer.    Not  true  in  any  part 

''4th.  Did  the  machine  made  according  to  Card's  patent 
operate  according  to  the  representations  of  Mooklar  &  Hop- 
kins?   Answer.  No. 

"  5th.  How  much  was  the  right  to  use  Card's  Patent  Brick 
Machine  worth  when  the  notes  sued  on  were  executed? 
Answer.  Nothing. 

''/th.  Were  not  the  makers  of  the  notes  sued  on  induced 
to  execute  the  same  by  the  untruthful  representations  of 
Mooklar  &  Hopkins  and  their  agents?    Answer.  Yes." 

And  thereupon  plaintiff  moved  the  court  for  judgment  in 
his  favor  on  the  pleadings  and  answers  to  interrogatories, 
for  the  principal  and  interest  due  on  the  notes  sued  on,  not- 
withstanding the  general  verdict,  because : 

'*  1st  The  allegations  of  the  complaint  are  admitted. 

"2d  The  special  findings  of  the  jury,  in  answer  to  the 
interrogatories  propounded  to  them,  do  not  sustain  the 
second  paragraph  of  the  answer,  being  the  answer  of  no  con- 
sideration. 

''  3d.  The  third  paragraph  of  the  answer  does  not  aver 
that  the  representations  were  made  fraudulently,  or  with  a 
dishonest  purpose,  but  admits  by  its  silence  that  they  were 
made  in  good  faith,  honestly,  and  in  the  full  belief  of  their 
truth  by  the  persons  making  them. 

''  Said  paragraph  does  not  show  that  the  representations 
were  such  that  the  defendant  had  a  right  to  rely  on  them, 
or  that  they  were  other  than  simplex  commendation  honest 
praise  of  the  patent  right  by  the  vendors. 

''  Said  paragraph  shows  no  offer  to  return  or  reassign  said 
patent  right,  and  does  not  show  the  same  to  be  of  no  value; 
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and  the  facts  set  out  in  said  paragraph  are  no  bar  to  the 
action. 

''4th.  The  special  findings  show  that  the  defendant  had 
full  opportunity  to  ascertain  the  truth  or  &Lsehood  of  the 
representations  complained  of,  and  that  he  did  in  fact  make 
and  cause  to  be  made  an  investigation  into  the  quality  and 
merits  of  said  patent  right,  before  purchasing  the  same.'' 

This  motion  was  overruled  by  the  court. 

There  is  no  material  discrepancy  between  the  general  ver- 
dict and  the  answers  to  the  interrogatories.  They  show  that 
the  machine  for  which  the  notes  were  given  was  of  no  value, 
worth  nothing,  and  that  the  &lse  representations  set  up  in  the 
third  paragraph  were  made.  All  three  paragraphs  of  the 
answer  were  standing,  and  issue  had  been  taken  upon  them 
by  reply  of  general  denial ;  and  as  there  was  evidence  tend- 
ing to  show  that  the  notes  were  executed  for  the  considera- 
tion of  a  sale  to  the  Indianapolis  Brick  Machine  Company, 
by  Lewis,  as  president  of  the  company,  the  general  verdict 
was  not  contrary  to  either  the  law  or  the  evidence,  and  ihe 
verdict  can  properly  be  sustained  imder  the  issue  taken  on 
the  first  paragraph  of  the  answer.  The  first  interrogatory 
and  the  first  instruction  asked  by  the  defendant  have  clear 
reference  to  this  issue. 

The  jury  found  generally  for  the  defendant  upon  all  the 
issues.  Among  them  was  a  plea  of  no  consideration.  Do 
the  answers  to  interrogatories  or  ''special  findings"  over* 
rule  or  conflict  with  the  general  verdict  upon  this  issue? 
The  jury  found  that  the  notes  were  given  for  a  patent  right 
that  was  utterly  worthless.  The  consideration  was  some- 
thing worse,  then,  than  merely  ^'fraudulent  or  trifling;"  it 
was  worthless.  In  Dickinson  v.  Hall,  14  Pick.  217,  it  was 
held  that  a  plea  of  no  consideration  was  sustained  where  the 
nominal  consideration  was  a  worthless  patent  right,  not 
profitable  and  not  useful.  The  court  say  that  although  the 
plaintiff  might  have  purchased  and  sold  iChe  supposed  patent 
right,  thinking  it  to  be  valuable  property,  still  he  could  not 
recover  in  this  action^  for  the  defence  did  not  rest  on  the 
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frround  of  fraud,  but  on  the  ground  that  the  defendant  had 
received  no  value,  and  his  promise  was  nudum  pactum.  So 
in  Periey  v.  Balch,  23  Pick.  283,  it  was  held  that  if  the  prop- 
erty was  of  no  value,  whether  there  was  any  fraud  or  not, 
the  note  was  nudum  pactum.  But  if  of  any  value  to  the 
seller,  the  bu}rer  would  be  bound  by  the  contract..  If  of  no 
value  to  any  one,  it  cannot  be  the  basis  of  a  bargain.  So  in 
the  case  at  bar,  the  "right"  for  which  the  notes  were  given 
was  found  by  the  jury,  spedally^as  well  as  generally,  to  be 
worthless  at  the  time  of  the  alleged  purchase ;  that  is  to  say, 
of  no  value  to  any  one. 

In  yoknson  v.  Titus,  2  Hill  N.  Y.  606,  tiie  court  cite  the 
case  of  Periey  v.  Balch^  with  commendation,  while  at  the 
same  time  holding  that  mere  inadequacy  of  consideration  is 
no  defence. 

So  Parsons  -on  Notes  and  Bills,  vol.  i,  207,  states  the  law 
to  be,  that  it  is  always  a  good  defence  that  the  thing  sold  is 
wholly  without  value. 

So  that  in  diis  case,  both  the  general  verdict  and  special 
findings  sustain  the  plea  of  no  consideration,  as  well  as  the 
plea  of  total  failure  of  consideration.  The  case  of  Wheelock 
V.  Barney,  27  Ind.  462,  does  not  in  any  way  conflict  with  the 
cases  above  cited.  In  Moreheady,  Murray,  31  Ind.  418,  the 
second  paragraph  of  answer  was  similar  to  the  third  in  this 
case.  The  note  sued  on  in  that  case  was  given  for  trees  and 
vines  which  were  received  by  the  defendant  upon  the  false 
representation  that  they  were,  according  to  a  prior  agree- 
ment, to  be  of  a  certain  character,  and  the  defendant  set 
them  out  in  the  full  belief  that  they  were  as  represented ; 
while,  in  &ct,  the  trees  and  vines  were  not  in  good  condition, 
but  were  wholly  worthless,  and  the  consideration  of  the  notes 
sued  on  had  wholly  fruled.  It  will  be  observed  that  there 
is  in  this  case  no  charge  of  fraudulent  conduct  on  the  part 
of  the  plaintiff,  or  even  of  knowledge  that  the  representa* 
tions  were  false.  The  court  say:  "There  was  no  error  in 
overruling  the  demurrer  to  the  second  paragraph  x)f  the 
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answer.  It  denied  that  the  trees  and  vines  were  of  any 
value  whatever."  The  case  fully  sustains  the  third  para- 
graph of  the  answer  in  this  case^  and  is  in  conformity  with 
the  cases  we  have  cited  above. 

The  appellant  (plaintiff  below)  moved  the  court  for  a  new 
trial,  for  the  following  reasons : 

First  Because  the  court  erred  on  the  trial  in  admitting, 
over  plaintiff's  objection,  illegal,  incompetent,  and  irrelevant 
testimony  to  the  prejudice  of  plaintiff. 

Second.  Because,  on  the  trial,  the  court  excluded  com- 
petent, relevant,  and  legal  evidence,  over  the  plaintiff's 
objections  and  exceptions,  to  plaintifTs  prejudice. 

Third.  Because  the  court  erred  in  the  written  instructions 
given  to  the  jury,  the  same  being  improper  and  illegal,  over 
plaintiff's  exception  and  objection. 

Fourth.  Because  the  court  erred  in  refusing  legal  and  prop- 
er instructions  asked  by  the  plaintifl^  to  plaintifTs  prejudice. 

Fifth.  Because  the  verdict  is  contrary  to  law. 

Sixth.  The  verdict  of  the  jury  is  contrary  to  the  evidence. 
^  Seventh.  The  general  verdict  is  contraiy  to,  and  in  con- 
flict with,  the  special  findings. 

Eighth.  Because  the  special  findings  do  not  support,  and 
are  inconsistent  with,  the  answer. 

Ninth.  Because  the  special  findings  are  inconsistent^th 
the  general  verdict,  and  are  in  conflict  with  it. 

This  motion  was  overruled,  and  this  ruling  is  assignedfor 
error. 

The  first,  second,  third,  and  fourth  reasons  are,  as  we  have 
often  held,  insufficient,  because  they  do  not  point  out  or 
refer  to  the  evidence  improperly  admitted  or  refused,  or 
the  instructions  improperly  given  or  refused.  On  a  motion 
for  a  new  trial,  the  court's  and  the  opposite  partjr's  attention 
should,  directly  and  specifically,  be  called  to  what  evidence 
was  improperly  admitted  or  refused,  and  to  what  instruction 
was  improperly  given  or  rejected. 

We  have  already  disposed  of  the  fifth  and  sixth  reasons 
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for  a  new  trial.    The  seventh,  eighth,  and  ninth  are  no 
reasons  for  a  new  trial.    2  G.  &  H.  21 1,  sec.  352. 

There  was  no  error  in  the  action  of  the  court  below. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant 

%  71  Dye  and  A.  C.  Harris^  for  appellant 

A,  G.  Porter^  B.  Harrison^  and  C  C.  Nines,  for  appellee. 
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Newby  v.  Rogeks. 

^vmxsffusniS.^Comtruaion.''-^Pariy  to  U  Charged:^^^  the  words, 
."tbepvtytobe  chaigedy"  in  the  statute  of  finuidSy  mttst  be  understood  the 
defendant  in  an  action. 
Sake.— .So/^  of  ChaUels, — Memorandum, — Evidence. — ^A.  engaged,  by  a  writing 
agned  hf  him  alone,  to  fmnish  to  B.  a  certain  nnsiber  of  hogs,  of  a  certain 
>veiag9  wei^ity  at  a  stipulated  price  per  head,  between  specified  dates,  ac- 
knovledgiog  the  receipt  of  a  certain  stun  upon  the  contract 
ffeldf  m  a  suit  by  A.  against  B.,  for  the  failure  of  the  latter  to  receiye  and  pay  for 
the  hogs,  that  the  writing,  not  being  signed  by  the  party  to  be  charged,  was 
not  a  TaHd  and  binding  note  or  memoiandinn  in  writing  under  the  statute  of 
fimnds. 
ffeld,  abo^  that  the  writing,  in  connection  with  evidence  that  the  defendant 
assented  to  it,  and  treated  it  as  a  memorandum  of  a  contract  made  between 
the  parties,  was  admisable  in  evidence  in  support  of  a  paragraph  of  a  com- 
phint  upon  a  parol  contract. 
Hddy  also,  that  the  testimony  of  a  third  person,  that  he  boog^t  hogs  about  the  ^ 

same  time,  at  eight  dollars  per  hundred,  was  improper. 
VlXADiSG.— Written  and  Parol  Contract, — ^Paragraphs  of  a  complaint  based 
upon  a  written  contract  cannot  be  sustained  as  peiagrapha  upon  a  parol  con-  I 

tzact. 
Samb. — Tender, — Where  it  is  necessary  to  plead  a  tender  of  perfonnance,  a 
general  aUeg^on,  that  the  party  was  ready  and  willing  at  aU  times  to  perform 
all  the  stipulations  and  conditions  in  the  contract,  is  insufficient. 
Same. — Time, — Computation. — Where  piupeily  is  contracted  to  be  deUrered, 
"from  the  15th  to  the  28th"  of  a  specified  month,  both  the  I5tfa  and  the 
28th  are  to  be  exdnded;  and  in  a  suit  upon  such  contract,  evidence  of  an  ofier 
or  tender  on  the  aSth  is  improper;  and  a  pleading  alleging  a  tender  on  the 
28th  is  bad. 

APPEAL  from  the  Henry  Common  Fleas. 
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Downey,  J.— The  appellee  sued  the  appellant  for  damages 
for  not  accepting  and  paying  for  certain  hogs  which  had 
been  sold  to  him  by  the  appellee.  The  complaint  consisted 
of  six  paragraphs.    The  first  was  upon  this  instrument : 

"August  14th,  1870. 

"E.  Rogers  engages  twenty-five  head  of  hogs  to  W.  B. 
Newby  at  eight  dollars  per  hundred,  and  is  to  average  two 
hundred  and  seventy-five  pounds  each,  and  is  to  be  delivered 
from  the  iSth  to  the  28th  of  November.  Received  on  the 
contract,  twelve  dollars.  Edward  M.  Rogers.'* 

It  is  alleged  that  subsequent  to  the  execution  of  the  con- 
tract the  word  "net"  was  inserted  in  the  contract,  but  with- 
out the  knowledge,  authority,  or  consent  of  the  plaintiff)  is 
no  part  of  the  contract,  and  is  contrary  to  the  agreement 
between  the  parties;  that  immediately  after  its  execution 
the  contract  was  delivered  to  the  defendant,  and  has  ever 
since  remained  m  his  possession;  and  that  he  paid  the 
twelve  dollars  in  part  performance  of  the  contract;  that 
prior  to  and  on  the  28th  day  of  November,  1870,  the  plain- 
tiff tendered  to  the  defendant  twenty-five  head  of  well-fatted 
hogs,  at  his  farm,  where  said  contract  was  made,  of  the 
average  weight  of  three  hundred  and  sixty-three  pounds, 
pursuant  to  said  contract,  but  the  defendant  refused  to  ac- 
cept and  pay  for  the  same ;  that  at  the  time  and  place  for 
the  delivery  of  said  hogs,  they  were  worth  only  six  dollars 
per  hundred,  and  that  the  plaintiff  was  compelled  to  and  did 
sell  the  same  on  the  13th  day  of  November,  1870,  for  six 
dollars  per  hundred  pounds,  that  being  the  fair  market  price 
of  such  hogs,  to  the  damage  of  the  plaintiff  fn  the  sum  of 
two  hundred  dollars. 

The  second  paragraph  is  based  on  tne  same  writing,  and 
is  similar  to  the  first,  except  that  it  alleges  that  the  word 
''net"  was  inserted  in  the  contract  by  mistake,  accident,  or 
the  fraud  of  the  scrivener  who  wrote  the  contract,  and  asks 
a  reformation  of  the  contract  in  that  respect 

The  third  paragraph  is  based  upon  a  contract  of  the  same 
import  as  that  in  the  first,  alleging  payment  of  the  earnest^ 
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or  in  part  performance,  but  not  stating  whether  the  contract 
was  in  writing  or  not 

The  fourth  is  also  on  the  written  contract,  alleging  that  the 
word  ''net"  was  inserted  since  its  execution,  without  the 
knowledge  or  consent  of  the  plaintiiT,  and  stating  generally 
that  the  plaintiff  offered  to  perform  all  the  conditions  of  said 
contract  on  his  part,  but  the  defendant  refused  to  accept  and 
pay  for  said  hogs;  and  that  the  plaintiff)  on  the  ist  day  of 
December,  1870,  sold  them  for  six  dollars  per  hundred 
pounds. 

The  fifth  paragraph  is  the  same  as  the  third,  except  that 
it  states  that  the  contract  was  by  parol,  and  it  alleges  gen* 
erally  a  readiness  on  the  part  of  the  plaintiff  to  perform  his 
part  of  the  contract,  without  stating  when  or  where,  or  in 
I  what  manner  the  offer  was  made.  It  states  also  a  refusal  of 
the  defendant  to  comply  with  the  contract  on  his  part. 

The  sixth  paragraph  is  on  the  written  contract,  and  is  the 
same  as  the  firsts  except  that  it  alleges  the  alteration  of  the 
contract  by  the  insertion  of  the  word  "net"  to  have  been 
made  by  the  defendant,  without  the  consent  of  the  plaintiff. 

The  defendant  demurred  jointly  to  the  first,  second, 
fourth,  and  sixth  paragraphs  of  the  complaint,  for  the  reason 
that  neither  of  them  stated  facts  sufficient  to  constitute  a 
cause  of  action.  Bamer  v.  Morehead^  22  Ind.  354.  The 
demurrer  was  overruled,  and  this  is  the  first  error  alleged. 

A  section  of  the  statute  of  frauds  reads  as  follows:  *'No 
contract  for  the  sale  of  any  goods,  for  the  price  of  fifty  dol- 
lars or  more,  shall  be  valid,  unless  the  purchaser  shall  receive 
part  of  such  property,  or  shall  give  something  in  earnest  to 
bind  the  bargain,  or  in  part  payment,  or  unless  some  note 
or  memorandum  in  writing  of  the  bargain  be  made,  and 
signed  by  the  party  to  be  charged  thereby,  or  by  some  per- 
son thereunto  by  him  lawfully  authorized."  I  G.  &  H.  351, 
sec.  7. 

We  are  of  the  opinion  that  the  writing  in  this  case  cannot 
be  regarded  as  a  valid  and  binding  note  or  memorandum, 
under  fhis  statute,  against  the  defendant.    To  be  valid,  it 
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must  be  signed  by  the  party  to  be  charged  thereby,  or  by 
some  person  thereto  by  him  lawfully  authorized.  When 
the  statute  speaks  of  "the  party  to  be  charged,"  it  must  be 
understood  to  mean  the  defendant  to  the  action.  The  note 
or  memorandum  must  be  signed  by  him,  but  need  not  be 
signed  by  the  plaintiff.  Shirley  v.  Shirley^  7  Blackf.  452; 
Smith  V.  Smithy  8  Blackf.  208. 

The  paragraphs  in  question  cannot  be  sustained  as  para- 
graphs upon  a  parol  contract.  They  do  not  allege  the  mak- 
ing of  a  contract,  except  that  which  they  state  was  made  by 
the  writing. 

The  fourth  paragraph  of  the  complaint  is  liable  to  another 
objection.  It,  as  we  have  seen,  simply  states,  in  general 
terms,  ailer  alleging  the  making  of  the  contract,  and  the 
payment  of  the  twelve  dollars  as  a  part  of  the  price,  that 
the  plaintiff  was  ready  and  willing,  at  all  times,  to  perform, 
on  his  part,  all  the  stipulations  and  conditions  in  the  con- 
tracti  but  the  defendent  failed  and  refused  to  perform  said 
contract  on  his  part ;  and  then  alleges  the  value  of  such 
hogs  at  the  time  of  delivery,  concluding  ad  damnum.  Coun- 
sel* for  the  appellee  rely  upon  section  84,  2  G.  &  H.  108,  to 
sustain  this  manner  of  pleading  a  tender  of  performance. 

The  section  is  as  follows :  *'  In  pleading  the  performance 
of  a  condition  precedent  in  a  contract,  it  shall  be  sufficient 
to  allege,  generally,  that  the  party  performed  all  the  condi- 
tions on  his  part;  if  the  allegation  be  denied,  the  facts  show- 
ing the  performance  must  be  proved  on  the  trial." 

This  section,  as  will  be  seen,  relates  to  the  pleading  of 
performance  of  precedent  conditions,  and  not  a  tender  of 
performance  only,  and  hence  does  not  apply  to  the  paragraph 
under  consideration. 

Another  objection  urged  to  all  these  paragraphs  is,  that 
they  show  that  the  contract  Was  made  on  Sunday,  the  14th 
of  August,  1870,  having  been  Sunday.  There  are  several 
reasons  why  this  objection  is  not  allowable.  We  do  not 
stop  to  state  them  here ;  but  see  Heavenridge  v.  Mondy,  34 
Ind.  28. 
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The  defendant  answered,  (irst,  the  general  denial;  and 
second,  "that  on  the  14th  day  of  August,  1870,  the  said  par- 
ties entered  into  a  written  contract,  a  copy  of  which  is  filed 
herewith  and  made  a  part  of  this  answer,  whereby  plaintiff 
agreed  to  deliver  to  the  defendant  twenty-five  head  of  hogs, 
to  average  two  hundred  and  seventy-five  pounds,  and  to  be 
delivered  from  the  15th  to  the  28th  day  of  November,  1870, 
said  defendant  to  pay  plaintiff  eight  dollars  per  hundred, 
net,  for  said  hogs,  and  then  and  there  paid  twelve  dollars  on 
said  contract  to  said  plaintiff;  and  that  subsequently  to  the 
execution  of  said  contract,  to  wit,  between  the  15th  and  28th 
days  of  November,  defendant  properly  and  legally  demanded 
said  hogs  of  said  plaintiff)  and  that  the  plaintiff  failed  and 
refused  at  that  or  any  other  proper  time  to  deliver  said  hogs 
to  defendant,  in  pursuance  of  the  contract;  that  the  defend- 
ant was  ready  and  willing  to  pay  said  plaintiff  for  said  hogs 
on  delivery,  and  to  perform  all  other  things  required  of  him 
by  said  contract  The  defendant  therefore  says  that  the 
plaintiff  is  indebted  to  him  in  the  sum  of  twelve  dollars  for 
iponey  had  and  received,  and  for  fifty  dollars  damages  for 
breach  of  s<dd  contract  on  the  part  of  the  plaintiff,  all  of 
which  remains  unpaid  and  is  now  due  defendant  from  plain- 
tiff; and  defendant  demands  judgment  for  sixty-two  dollars, 
which  amount,  or  any  other  amount  that  may  be  found  due, 
defendant  offers  to  off-set  against  any  amount  that  may  be 
found  due  the  plaintiff  from  the  defendant."  The  written 
contract  referred  to  in  this  paragraph  of  the  answer  is  the 
same  exactly  as  that  set  out  in  this  opinion  above,  with  the 
exception  that  it  contains  the  word  "net"  immediately  after 
the  word  hundred.  A  demurrer  was  filed  by  the  plaintiff  to 
the  second  paragraph  of  the  answer,  and  it  was  overruled, 
but  no  question  is  made  as  to  this  action  of  the  court. 

The  plaintiff  replied,  first,  a  general  denial;  and,  second, 
that  he  never  executed  the  contract  set  up  in  the  defendant's 
answer,  and  that  it  is  not  his  contract,  as  it  now  contains  the 
word  "net"  The  second  paragraph  of  the  reply  was  veri- 
fied by  the  oath  of  the  plaintiff. 
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There  was  a  trial  by  the  court,  a  finding  for  the  plaintifT 
for  one  hundred  and  sixty-nine  dollars  and  eighty  cents,  a 
motion  for  a  new  trial  overruled,  and  judgment  for  the  plain- 
tiff for  the  amount  of  the  finding. 

The  evidence  is  not  all  in  the  record,  and  hence  no  ques- 
tion depending  upon  its  sufficiency  is  before  us. 

But,  notwithstanding  the  bill  of  exceptions  does  not 
set  forth  all  the  evidence,  it  does  set  forth  parts  of  it,  and 
certain  questions  are  presented  with  reference  to  the  rulings 
of  the  court  in  admitting  those  parts. 

The  first  question  made  relates  to  the  ruling  of  the  court 
in  permitting  the  writing  referred  to  to  be  given  in  evidence. 
We  are  of  the  opinion  that  the  written  instrument  was 
proper,  in  connection  with  the  parol  evidence  that  the  de- 
fendant assented  to  it  and  treated  it  as  the  contract  between 
the  parties,  to  prove  the  contract  set  up  in  the  third  and  fifth 
paragraphs  of  the  complaint  So  far  as  he  is  concerned,  the 
contract  must  be  treated  as  resting  in  parol.  But  if  he  as- 
sented to  the  written  instrument  as  embodying  the  contract 
which  was  really  made,  we  do  not  see  why  the  instrument, 
in  connection  with  his  admission,  was  not  proper  evidence. 

The  payment  of  part  of  the  price  took  the  case  out  of  the 
statute  of  frauds,  but  still  as  to  the  defendant  the  contract 
was  a  parol  contract  It  was  proper  to  prove  it  by  any  evi- 
dence competent  and  sufficient  to  prove  such  a  contract 

The  second  question  relates  to  the  admission  by  the  court 
of  parol  evidence  in  support  of  the  contract  This,  we  think, 
was  proper  for  the  reason  already  stated.  The  contract  as 
to  the  defendant  was  a  parol  contract  As  against  him, 
the  writing  had  no  effect  in  evidence,  except  to  show  what  it 
was  to  which  he  assented. 

The  third  point  is  that  the  court  erred  in  permitting  the 
plaintiff  to  file  his  reply  to  the  second  paragraph  of  the  an- 
swer, after  the  commencement  of  the  trial.  The  bill  of 
exceptions  says  that  the  plaintiff  asked  leave  to  file  the  reply, 
and  gave  no  excuse  for  not  having  previously  done  so,  except 
that  the  defendant's  counsel,  previous  to  going  into  trials 
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Stated  to  the  plaintifT's  counsel  that  the  answer  was  IJie  gen- 
eral denial  only.  We  are  not  prepared  to  say  that  this  was 
not  a  sufficient  groimd  upon  which  to  grant  the  permission. 
Counsel  must  be  allowed,  to  some  extent,  to  rely  upon  the 
statements  of  opposing  counsel.  The  code  authorized  the 
court  to  allow  the  pleading  to  be  filed.  If  the  defendant,  on 
account  of  the  filing'of  the  reply,  was  not  prepared  to  pro- 
ceed with  the  trial,  the  court  might,  on  his  application,  have 
given  him  time  by  postponing  the  trial  or  granting  a  contin* 
uance.    2  G.  &  H.  117,  sees.  97,  98,  and  99, 

The  fourth  point  relates  to  the  permission  given  by  the 
court  to  the  plaintiff  to  testify  as  a  witness  that  the  word 
'"net"  was  not  in  the  contract  when  he  signed  it  The  ob- 
ject of  this  evidence  was,  we  presume,  to  show  the  terms  of 
the  contract  upon  which  the  parties  had  agreed.  The  ground 
of  objection  is,  that  there  was  no  denial  of  the  execution  of 
the  writing,  under  oath,  by  the  plaintiiH  The  question  pre« 
seated  was,  did  the  defendant  assent  to  the  contract  with  or 
without  the  word  ''net"  in  it?  The  plaintiff  had  denied, 
under  oath,  the  execution  of  the  writing  with  the  word 
"  net"  in  it,  in  his  reply,  and  there  was  no  objection  that  the 
evidence  should  have  come  as  rebutting  evidence  from  the 
plaintiff  Indeed,  the  record  does  not  show  any  evidence  by 
the  defendant  to  which  this  evidence  could  be  rebutting; 
nor  does  it  show  that  the  evidence  in  question  was  not  intro- 
duced as  rebutting  evidence.  We  cannot  know  that  it  was 
not,  for  the  reason  that  all  the  evidence  is  not  in  the  record; 
nor  does  the  bill  of  exceptions  in  any  way  show  that  it  was 
not  rebutting  evidence. 

'Hie  fifth  objection  is,  that  the  court  allowed  the  plaintiff 
to  testify  to  a  tender  of  the  hogs  on  the  28th  day  of  Novem- 
ber, 1876.  It  i9  contended  that  this  was  one  day  too  late. 
There  is  no  case  exactly  like  this  in  the  reports  of  the  deci- 
sions of  this  court  Counsel  for  the  appellee  refer  us  to 
Adams  V.  Dale,  29  Ind.  273,  as  exactly  in  point  But  we 
cannot  agree  with  them  in  this  opinion.  There  the  lumber 
sdd  was  to  be  delivered  ''  on  or  before  August  1st,"  and  it 
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was  held  that  the  ist  was  included.  This  could  not  have 
been  held  otherwise,  for  it  was  expressly  stipulated  that  it 
might  be  delivered  "on,"  as  well  as  before,  the  ist  Here 
the  contract,  as  alleged  in  all  the  paragraphs  x)f  the  com- 
plaint, was  to  deliver  "from  the  15th  to  the  28th."  A  case 
more  nearly  in  point  is  Cook  v.  Gray^  6  Ind.  335.  In  that 
case,  the  contract  provided  for  the  delivery  of  the  hogs  "be- 
tween the  loth  and  20th  of  November,"  and  it  was  held 
that  the  twentieth  was  too  late.  The  language  of  the  con- 
tract in  that  case  not  being  exactly  similar  to  the  words 
used  in  the  contract  in  the  case  under  consideration,  we  have 
made  search  for  other  cases  more  exactly  in  point  In  7X^ 
Kin£-  V.  TAe  Inhabitants  of  GamHngay^  3  Term  R.  513, 
it  was  held  that  an  indictment  against  the  parish  of  B., 
for  not  repairing  a  road  leading  from  A.  to  B.,  was  exclusive 
of  B.  In  Newman  v.  Beaumond,  Owen,  50,  "in  an  action 
of  debt  on  a  bond,  bearing  date  the  9th  of  July,  the  defend- 
ant pleaded  a  release  of  all  actions  the  same  day,  usque  diem 
daH  ejusdem  scripti^  and  it  was  adjudged  that  the  obligation 
was  not  discharged,  because  the  release  does  exclude  the 
9th  day  on  which  it  was  made." 

In  Nichols  v.  Ramsel^  2  Mod.  280,  the  defendant  pleaded  a 
release  of  all  demands  "till  the  26th  day  of  April,"  etc.  It 
was  held  by  three  of  the  four  judges  that  by  the  language 
"till  the  26th  day  of  April,"  a  bond  dated  that  day  was  not 
released.    See,  also.  The  King  v.  Stevens^  5  East,  244. 

In  Doe  V.  Smyth,  Anthon,  243,  second  edition,  tiie  lease 
was  "from  the  1st  of  May  next  until  the  ist  of  May,  1 8 17," 
and  it  was  held  that  from  the  ist  day  of  May  was  exclusive 
of  the  first  day. 

In  The  People  v.  Walker,  17  N.  Y.  502,  it  was' held  that 
the  word  "until"  the  ist  day  of  January  was  exclusive  in  its 
meaning. 

From  these  authorities  we  think  we  are  justified  in  hold- 
ing that  the  proper  construction  of  the  contract  in  question, 
"from  the  iSth  to  the  28th,"  is  that  both  the  isth  and 
28th  are  to  be  excluded.    There  are  no  other  words  in 
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the  contract  or  any  circumstances  to  show  that  the  words 
are  intended  to  include  those  days.  It  follows  that  the  evi- 
dence of  an  offer  or  tender  of  performance  on  the  28th 
day  was  improperly  admitted  by  the  court  It  may  be  re- 
marked that  some  of  the  paragraphs  of  the  complaint,  those 
which  allege  no  other  offer  of  performance  than  on  the  28th, 
are  bad  for  this  reason  also. 

The  sixth  point  relates  to  the  refusal  of  the  court  to  strike 
out  the  parol  evidence  of  the  plaintiff  above  referred  to.  We 
need  not  consider  this  question  again. 

The  seventh  involves  the  correctness  of  the  ruling  of  the 
court  in  allowing  one  Smith  to  testify  that,  from  the  29th  of 
July  to  the  loth  of  September,  he  bought  hogs  at  eight  dol- 
lars gross.  The  object  of  this  evidence  was,  no  doubt,  to 
corroborate  the  testimony  of  Rogers,  the  plaintifl^  that  the 
bogs  were  sold  at  eight  dollars  per  hundred  gross,  and  not 
net  The  objection  made  to  it  was  that  it  was  irrelevant  and 
illegal.  The  argument  in  support  of  it  is,  that  if  this  man 
was  paying  eight  dollars  per  hundred  gross  for  hogs  during 
a  period  of  time,  covering  the  time  when  the  contract  in 
question  was  made,  therefore,  the  parties  to  this  suit  must 
have  made  their  contract  at  the  same  price  per  hundred 
gross;  that  is,  that  you  may  prove  what  the  terms  of  a  con- 
tract between  A.  and  B.  were,  by  proving  that  C.  and  D. 
made  a  contract  conforming  to  what  you  allege  the  contract 
between  A.  and  B.  to  have  been.  It  is  not  shown  that  this 
witness  purchased  hogs  in  the  same  neighborhood,  or  that 
he  was  purchasing  hogs  of  the  same  size  and  quality.  We 
do  not  know  upon  what  principle  of  law  the  admission  of 
this  evidence  can  be  sustained.  We  think  it  was  improperly 
admitted. 

The  eighth  question  relates  to  the  admissibility  of  the 
evidence  of  one  Ratliff  of  a  conversation  which  he  had  with 
Newby,  the  defendant,  about  the  word  "net"  in  the  contract, 
in  which  Newby  said  the  word  was  in  the  contract,  but  he 
knew  Rogers  did  not  understand  it,  at  the  time  it  was  made ; 
Vol.  XL.— 2 
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that  he  did  not  intend  to  hold  him  to  the  contract,  if  he  did 
not  ivant  to  stand  to  jt  The  objection  to  this  evidence  is, 
that  there  was  no  non  est  factum  in  the  complaint  verified  by 
affidavit.  We  need  not  examine  this  question  further  than 
we  have  already  done. 

One  Phelps  was  allowed  to  testify  for  the  plaintifi)  over 
the  defendant's  objection,  that  he  had  sometimes  bought 
hogs;  had  not  bought  any  lately.  When  hogs  were  bought 
by  weight  he  thought  the  custom  was  that  that  meant 
gross.  This  evidence  was  also  intended,  we  presume,  to 
corroborate  the  plaintiff's  statement  that  the  hogs  were  sold 
by  gross,  and  not  net  weight  If  men  always  made  their 
contracts  conformably  to  prevailing  customs,  it  inight  fairly 
be  presumed  that  these  men  did  so.  But  as  such  is  not  the 
&ct,  the  evidence  proved  nothing,  and  should  not  have  been 
admitted. 

The  other  points  made  in  the  motion  for  a  new  trial  seem 
to  have  no  foundation  in  the  bill  of  exceptions. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion;  costs  to 
appellant 

W.  Moft/i,  D.  CAamders,  and  — -  Saint,  for  appellant 


y.  Bnmm  and  JR.  L.  Polk,  for  appellee. 
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Criminal  Law. — Former  Comnctum^-^Affray.^-'AsiauU  and  BatUry^ — ^A  per- 
son, after  having  been  convicted  of  an  af&ay,  before  a  court  of  competent 
jurisdiction,  cannot,  for  the  same  act  that  gave  rise  to  sach  prosecntion,  be 
convicted  of  an  assault  and  batteiy ;  and  this  role  applies,  although  the  affida- 
vit upon  which  the  conviction  for  the  affivy  was  had  may  have  been  defective. 

Same. — ^Where  the  State  prosecutes  and  convicts  for  the  affiniy,  she  assumes  that 
the  act  or  acts  committed  constituted  that  offence;  and  having  had  the  con- 
viction, she  cannot  be  heard  to  say  that  the  same  act  or  acts  constituted  another 
and  different  misdemeanor,  and  obtain  another  conviction  therefor. 
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APPEAL  from  the  Wayne  Criminal  Court 

WoRDES,  J. — ^The  appellant  was  indicted  in  the  court  be- 
low for  an  assault  and  battery  upon  one  Undley  Fierce, 
with  intent  to  murder  him,  and,  upon  trial,  was  convicted  of 
the  assault  and  battery  charged,  but  acquitted  of  the  felony. 

The  defendant  moved  for  a  new  trial,  on  the  ground  that 
the  verdict  was  contraiy  to  the  evidence,  and  that  the  court 
erred  in  giving  and  refusing  certain  specified  charges.  The 
motion  was  overruled  and  exception  taken. 

On  the  trial,  the  defendant  gave  in  evidence  the  record  of 
a  conviction  of  the  defendant  of  an  afTray,  before  a  justice 
of  the  peace  of  the  same  county,  and  it  was  admitted  that 
such  conviction  was  for  the  same  transaction  as  that  on 
which  the  indictment  was  based.  The  affidavit,  on  which 
the  proceedings  before  the  justice  were  had,  was  as  follows: 

"£e  it  remembered,  that  on  the  27th  day  of  November, 
xS/i,  personally  appeared  William  Brown,  of  lawful  age, 
and  being  by  me  duly  sworn,  on  his  oath  deposes  and  says, 
that  on  or  about  the  25th  day  of  November,  1871,  at  said 
county  of  Wayne,  in  the  State  of  Indiana,  one  Albert  Fritz 
did  fight  one  Lindley  M.  Pierce,  by  agreement,  in  a  public 
place,  in  the  Melodeon  Hall,  in  Hagerstown,  in  said  county 
of  Wayne,  contrary  to  the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  and  dignity  of 
the  State  of  Indiana.        [Signed.]  William  Brown. 

''Subscribed  and  sworn  to  before  me,  this  27th  day  of 
November,  1871.  J.  W.  Baldwin,  J.  P." 

On  this  affidavit  the  justice  issued  his  warrant  for  the 
arrest  of  Fritz,  who,  upon  being  brought  in,  pleaded  guilty 
to  the  charge,  and  the  justice,  after  hearing  evidence  in  the 
cause,  entered  a  judgment  against  the  defendant  that  he  pay 
a  fine  of  five  dollars,  and  the  costs  therein,  and  that  he 
stand  committed  until  such  fine  and  costs  were  paid  or  re- 
plevied. 

The  court  gave  the  following  charge,  amongst  others, 
which  is  one  of  the  charges  pointed  out,  in  the  motion  for  a 
new  trial,  as  being  erroneous : 
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'*But  even  if  the  defendant  was  charged  before  the  justice 
for  an  affray,  and  pleaded  guilty,  and  was  fined,  it  will  be  no 
bar  in  this  case,  if  the  jury  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  was  guilty  of 
an  assault  and  battery,  and  the  jury  should  convict." 

The  following  charge,  asked  by  the  defendant,  was  refused ; 
the  refusal  of  which  was  also  pointed  out  as  ground  for  a 
new  trial: 

*'  If,  from  the  evidence  in  this  case,  you  believe  that  the 
defendant  has  been  tried  by  a  justice  of  the  peace  of  the 
county,  and  convicted  of  the  offence  known  as  an  affray,  and 
that  such  proceedings  thereon  were  untainted  with  fraud, 
and  that  the  penalty  thus  imposed  upon  said  defendant  by 
such  justice  was  for  the  same  act  for  which  he  now  stands 
charged,  you  should  find  the  defendant  not  guilty,  unless 
you  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant,  when  he  gave  the  blow,  intended  to  com- 
mit murder,  in  either  the  first  or  second  degree,  as  defined 
in  the  statute/' 

Assuming  that  the  affidavit  on  which  the  conviction  was 
had  before  the  justice  of  the  peace  contained  a  valid  charge 
of  an  affray,  the  question  is  fatirly  presented  whether  a  per- 
son, after  having  been  convicted  of  an  affray  before  a  court 
of  competent  jurisdiction,  can  be  convicted  of  an  assault 
and  battery  for  the  same  act  as  gave  rise  to  his  conviction 
of  the  affray.  If  he  can,  the  constitutional  provision,  that 
"no  person  shall  be  put  in  jeopardy  twice  for  the  same  of- 
fence," is,  in  some  measure,  a  dead  letter,  and  fails  to  afford 
the  protection  to  the  citizen  which,  as  has  been  supposed, 
was  intended  by  the  authors  of  that  provision.  The  offences 
are  both  misdemeanors,  and  without  consulting  adjudications 
on  the  subject,  we  have  no  hesitation  in  holding  that  a  valid 
conviction  for  an  affray  bars  a  prosecution  for  an  assault  and 
battery  based  upon  the  same  transaction.  When  the  State 
prosecutes  and  convicts  for  the  affray,  she  assumes  that  the 
act  or  acts  committed  by  the  defendant  constituted  that  of- 
fence ;  and  having  had  the  conviction,  she  cannot  be  heard 
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to  say  that  the  same  act  or  acts  constituted  another  and  dif- 
ferent misdemeanor,  and  obtain  another  conviction  therefor. 

An  affray  is  defined  by  the  statute,  and  the  punishment 
prescribed  therefor,  as  follows : 

"  If  two  or  more  persons  by  agreement,  fight  in  any  pub- 
lic place,  the  person  so  offending  shall  be  deemed  guilty  of 
anaffiay;  be  fined  not  exceeding  twenty  dollars,  or  impris- 
oned not  exceeding  five  days  each."  2  G.  &  H.  459,  sec.  6. 
A  justice  of  the  peace  has  jurisdiction  of  the  ofTence.  2 
G.  &  H.  636,  sec.  3. 

It  may  be  that  the  affidavit  in  question  was  defective,  in 
not  stating  that  the  defendant  and  Pierce  fought  by  agree- 
ment It  charges  that  the  defendant  fought  Pierce  by  agree- 
ment, but  whether  Pierce  took  any  part  in  the  combat  does 
not  appear,  except  by  inference. 

Assuming,  without  deciding,  that  the  affidavit  was  bad, 
and  should  have  been  quashed  on  motion,  we  are  led  to  in- 
quire whether  a  conviction  on  an  insufficient  indictment  or 
charge  is  not  a  bar  to  a  subsequent  prosecution  for  the  same 
act  or  acts.  On  this  point  we  have  been  furnished  with  an 
able  argument  by  the  learned  counsel  for  the  appellant,  con- 
taining  a  citation  of  numerous  authorities,  which  has  mate- 
rially abridged  our  labors,  and  aided  us  in  arriving  at  the 
proper  solution  of  the  question. 

In  the  old  case  of  Regina  v.  William  Vatix,  reported  in 
4  Coke,  44,  it  is  held,  that  '*  if  one,  upon  an  insufficient 
indictment  of  felony  has  judgment,  quod  suspend*  per  coll* 
and  so  attainted,  which  is  the  judgment  and  end  which  the 
law  has  appointed  for  the  felony,  there  he  cannot  be  again 
indicted  and  arraigned  until  this  judgment  is  reversed  by 
error;  but  when  the  offender  is  discharged  upon  an  insuffi- 
cient indictment,  there  the  law  has  not  had  its  end,  nor  is  the 
life  of  the  party,  in  the  judgment  of  the  law,  ever  in  jeop- 
ardy." Hence,  it  is  laid  down  in  2  Hale  P.  C.  248,  that  if 
one  "had  been  attainted  upon  this  insufficient  indictment  and 
judgment  given,  he  should  not  have  been  auterfoits  arraigne 
upon  a  new  indictment  for  the  same  offence,  unless  the 
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former  judgment  had  been  first  reversed."  The  reason  given 
is,  that  the  judgment  upon  an  acquittal  is  only  fuod  eat 
sine  die^  which  may  be  upon  the  defect  in  the  indictment, 
which  the  judges  are  bound  to  look  into,  and  it  shall  be  sup- 
posed that  it  was  given  upon  that  defect,  and  not  upon  tlie 
verdict,  for  the  judgment  is  the  same  in  both;  but  the  judg- 
ment upon  a  conviction  is,  quod  suspendatur,  which  is  all  the 
judgment  that  can  be  given. 

We  quote  the  following  passage  from  a  note  in  2  Ben.  & 
H.  Lead.  Cas.  554:  "But  if,  on  the  other  hand,  judgment 
has  been  given,  and  the  sentence  performed,  upon  a  complaint 
or  indictment  so  defective  that  judgment  might  have  been 
arrested  or  reversed,  this  is  a  waiver  by  the  defendant  of  all 
errors  therein,  and  a  second  prosecution  for  the  same  oflence 
cannot  be  sustained.  The  former  conviction  in  such  case  is 
not  entirely  void,  but  merely  voidable.  If  the  defendant 
does  not  seek  to  reverse  it,  but  acquiesces  and  performs  the 
penalty,  it  is  clear  he  is  not  again  liable." 

A  standard  author  says :  **  When  the  indictment  is  in  form 
so  defective,  that,  supposing  the  defendant  to  be  found  guilty 
by  the  jury,  he  will  still  be  entitled  to  have  any  judgment 
which  mky  be  entered  of  record  against  him  reversed,  he  is 
not  in  jeopardy;  and,  if  acquitted,  is  liable  to  be  tried  on  a 
new  and  valid  indictment  In  such  a  case,  however^  if  the 
jury  convict  the  defendant,  and  the  court  enters  judgment 
on  the  verdict  of  guilty,  he  will  be  protected  while  the  judg- 
ment remains  unreversed;  not  because  he  has  been  in  jeop- 
ardy, but  because  of  a  general  and  very  important  principle 
of  the  law,  that  an  erroneous  final  judgment,  rendered  by  a 
competent  tribunal  having  jurisdiction  over  the  subject-mat- 
ter, is  voidable  only,  and,  while  it  stands,  is  of  the  same 
effect  as  a  valid  one."     i  Bishop  Crim.  Law,  sec.  862. 

The  case  of  Commonwealth  v.  Loud^  3  Met  328,  is  exactly 
in  point  The  defendant  had  been  convicted  of  larceny  be- 
fore a  magistrate,  but  on  a  defective  complaint,  and  this  con- 
viction was  held  to  be  a  good  bar  to  a  subsequent  indictment 
The  court  say:  ''Now  the  judgment  that  the  defendant  was 
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guilty,  although  upon  proceedings  which  were  erroneous,  is 
good  until  the  same  be  reversed.  *  ^  *  It  was  the 
right  and  privil^e  of  the  defendant  to  bring  a  writ  of  error, 
and  reverse  that  judgment;  «  ♦  «  ]^u(  i^^  might 
well  waive  the  error  and  submit  to  and  perform  the  judg- 
moit  and  sentence,  without  danger  of  being  subjected  to  an- 
other conviction  and  punishment  for  the  same  ofience/' 

We  are  of  opinion,  in  view  of  the  authorities,  that  the 
convictimi  before  the  justice,  although  the  affidavit  may 
have  been  defective,  was  a  bar  to  any  subsequent  prosecu- 
tion for  an  affiray,  or  for  an  assault  and  battery,  founded  on 
the  same  transaction. 

It  follows  that  the  charge  asked  should  have  been  ^ven, 
and  the  one  given  should  have  been  refused  Besides  this, 
the  evidence  given  of  the  former  conviction  entitled  the  de- 
fendant to  an  acquittal  of  the  assault  and  battery,  unless  he 
was  guilty  of  the  felony. 

The  judgment  below  is  reversed,  and  the  cause  remanded 
for  a  new  triaL 

W.  A.  Peelle^  W.  W.  Woods,  and  H.  C.  Fox,  for  appellant 

D.  W.  Mtuan^  and  B.  W.  Hanna,  Attorney  General,  for 
the  State. 


SCOTTEN  V.  LONQFELLOW.  Ljg    ^ 

p^Acncs. — AsagnwutU.  of  Error, — ^Where  an  amended  complaint  has  been 
filed,  an  assignment  of  error  based  on  a  mling  upon  a  demurrer  to  the  original 
complaint  presents  no  qaestion  for  review. 

Mauooos  PaosBODTiON. — Evidtnce.'-'^fseL  an  actkm  for  malidoos  proBecntion, 
it  is  incontpetent  lor  the  defendant^  for  the  purpose  of  showing  probable 
canse^  to  prove  bj  one  of  Uie  grand  jurors  who  investigated  the  charge  pre- 
ferred (for  which  the  accused  was,  at  the  time  of  such  investigation,  under 
recogniance),  (hat  the  grand  jury,  after  investigating  the  case,  deliberated  for 
time  befine  agreeing  to  return  ^  no  bill,"  and  that  eight  of  the  junin 
laiMor  of  finding  an  indictment 
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Same. — Advice  of  Counsel, — ^In  order  for  the  advice  of  counsel  to  afford  pro- 
tection against  an  action  for  malicioos  prosecution,  it  must  be  given  upon  a 
full  and  true  statement  of  the  facts  within  the  knowledge  of  the  person  seek- 
ing the  advice,  and  it  must  be  acted  on  in  good  faith,  for  an  honest  purpose; 
and  if  the  person  seeking  such  advice  purposely,  or  carelessly  and  n^igently, 
fails  to  g^ve  such  lull  statement,  the  advice  of  counsel  will  not  a£ford  protec- 
tion. It  is  not  necessary  that  the  person  seeking  such  advice  should  be 
grossly  negligent  in  his  statement  of  facts  to  render  him  liable. 

Same. —  Want  of  Probable  Cause, — Pleading,  —  In  an  action  for  maUcious 
prosecution,  an  allegation  of  the  "  falsity  of  the  chaige  "  is  not  equivalent  to 
an  allegation  of  "  the  want  of  probable  cause."  The  guilt  or  innocence  of 
the  party  is  not  the  gist  of  the  action.  Probable  cause  may  exist  in  the  ab- 
sence of  guilt,  and  the  material  allegation  in  sustaining  the  action.is  **  the  want 
of  probable  cause." 

APPEAL  from  the  Wayne  Circuit  Court. 

BusKiRK,  J. — ^The  complaint  in  this  action  charges  that 
the  appellant,  on  the  28th  day  of  January,  1 870,  falsely,  ma- 
liciously, and  without  probable  cause,  filed  his  written  affi- 
davit with  and  before  one  Thomas  W,  Bennett,  Esq.,  who 
was  then  mayor  of  the  city  of  Richmond,  in  said  county, 
deposing  and  charging  in  said  affidavit  that  the  plaintifT  and 
one  Phcebe  Longfellow  had  been  and  were  guilty  of  the 
crime  of  forgery,  in  unlawfully,  feloniously,  and  falsely  forg- 
ing and  counterfeiting  a  certain  written  instrument,  with  the 
intent  then  and  there  to  defraud  one  William  W.  Foulke ; 
that  the  defendant,  on  the  day  and  year  last  aforesaid,  falsely, 
maliciously,  and  without  any  reasonable  or  probable  cause, 
caused  and  procured  the  said  Thomas  W.  Bennett,  Esq., 
then  being  Mayor  as  aforesaid,  and  who  had  lawful  authority 
so  to  do,  to  issue  and  grant  his  certain  warrant  for  the  ar- 
rest of  the  said  plaintiff  and  the  said  Phoebe  LongfellQw; 
that  on  the  day  and  year  last  aforesaid,  under  and  by  virtue 
of  said  warrant,  the  said  defendant  wrongfully,  unjustly,  ma- 
liciously, and  without  any  reasonable  or  probable  cause, 
caused  and  procured  the  said  plaintiff  to  be  arrested  by  his 
body,  and  to  be  imprisoned,  and  kept  and  detained  in  prison, 
and  deprived  of  his  liberty,  for  the  space  of  five  hours,  and 
until  he  and  the  said  Phoebe  gave  bond  and  security  to  the 
acceptance  of  said  mayor,  in  the  penal  sum  of  five  hundred 
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dollars,  (or  their  appearance  in  the  Wayne  Criminal  Court,  to 
answer  said  charge;  that  the  said  plaintiff  was  not  guilty  of 
said  chaise;  that  the  said  charge  was,  in  every  respect, 
&lse  and  malicious;  that  the  grand  jury,  at  the  February 
session,  1870,  of  tlie  said  criminal  court,  having  failed  to 
find  any  indictment  against  the  plaintiff  for  said  supposed 
crime,  he  was  by  said  court  discharged  from  said  recogni- 
zance; and  that  said  charge  and  prosecution  were  wholly 
ended 

Damages  were  claimed  in  the  sum  of  five  thousand  dollars. 

The  appellant  answered  by  the  general  denial. 

The  cause  was  submitted  to  a  jury  for  trial,  and  resulted 
in  a  vercfict  for  the  plaintii!! 

The  court  overruled  a  motion  for  a  new  trial  and  rendered 
judgment  on  the  verdict,  and  the  appellant  excepted. 

The  appellant  has  assigned  for  error  the  action  of  the 
court  in  overruling  the  appellant's  demurrer  to  the  second 
paragraph  of  the  complaint,  and  his  motion  for  a  new  trial. 

The  first  assig^nment  of  error  presents  no  question  for  our 
decision.  The  original  complaint  contained  three  para- 
graphs. The  first  and.  second  were  for  libel,  and  the  third 
for  malicious  prosecution. 

The  appellant  demurred  to  each  paragraph,  and  among 
other  causes  for  a  misjoinder  of  causes  of  action.  The 
court  sustained  the  demurrer  to  the  first  and  third  para- 
graphs, and  overruled  it  to  the  second.  Thereupon  the 
plaintiff  asked  and  obtained  leave  to  filean  amended  com- 
plaint The  court  then  ordered  the  plaintiff  to  separate  his 
causes  of  action,  and  to  have  the  same  docketed  separately. 
Thereupon  the  plaintiff  filed  the  complaint  heretofore  set 
out.  The  appellant  did  not  demur  to  the  amended  com- 
plaint, but  answered  by  the  general  denial.  The  second 
paragraph  of  the  original  complaint,  to  which  the  demurrer 
was  overruled,  ceased  to  be  a  part  of  the  record  in  this 
cause  when  the  plaintiff  filgd  the  amended  complaint  under 
the  order  of  the  court  requiring  the  separate  causes  of  ac- 
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tion  to  be  separately  docketed.  No  error  can  be  assigned 
on  such  ruling  in  this  cause. 

We  are  next  to  inquire  and  determine  whether  the  court 
erred  in  overruling  appellant's  motion  For  a  new  trial. 

The  first  reason  assigned  for  a  new  trial  was  the  exclusion 
of  competent  and  material  evidence  offered  by  the  appel- 
lant. The  bill  of  exceptions  shows  what  had  been  proved 
by  the  appellee  and  what  was  oflered  to  be  proved  by  the 
appellant;  and  that  the  question  may  be  fairly  presented, 
we  copy  the  entire  bill  of  exceptions,  which  is  as  follows: 

**  Be  it  remembered,  that  on  the  23d  day  of  November, 
1870,  the  same  being  the  ninth  judicial  day  of  adjourned 
August  term  of  the  Wayne  Civil  Circuit  Court,  the  above 
entitled  cause  came  on  for  hearing  and  trial  before  said  court 
and  jury;  and  that  during  the  trial  of  said  case,  and  afler 
the  plaintiff  had  closed  his  evidence  in  chief,  and  had  rested 
his  case,  and  who  had  proved  that  he  had  been  arrested  by 
one  William  Zimmerman,  a  marshal  of  the  city  of  Rich- 
mond, in  said  coun^  of  Wayne,  and  State  of  Indiana,  on 
said  charge  of  forgery,  on  a  warrant  issued  by  the  mayor  of 
said  city  of  Richmond,  on  the  afHdavit  made  by  said  de- 
fendant, and  by  said  mayor  recognized  to  the  Wa3me  Crim- 
tnal  Court  to  answer  an  indictment  for  said  alleged  crime  of 
forgery,  and  that  the  plaintiff  was  discharged  by  said  crim* 
inal  court,  without  any  indictment  having  been  found  against 
him  for  said  crime  of  forgery. 

''The  defendant,  at  the  proper  time,  called  and  introduced 
on  the  witness  stand  one  David  Nordyke,  a  competent  wit- 
ness, and  by  which  witness  the  defendant  proposed  and  of> 
fered  to  prove  the  following  facts,  for  the  purpose  of  showing 
that  the  defendant  had  probable  cause  in  causing  the  plain- 
tiff's arrest  upon  said  charge  of  forgery,  and  also  for  the 
further  purpose  of  rebutting  and  disproving-  any  inference 
of  malice  or  malicious  motive  on  the  part  of  the  defendant^ 
in  causing  the  arrest  of  the  plaintifl^  as  aforesaid ;  that  is  to 
say,  the  defendant  offered  and  proposed  to  prove  by  said 
witness,  David  Nordyke,  that  he  was  a  member  of  the  grand 
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jury  m  said  criminal  court  that  investigated  said  alleged 
charge  of  forgery  against  said  plaintiff;  and  that  said  grand 
jury,  after  having  spent  considerable  time  in  hearing  evi- 
dence upon  and  investigating  said  charge  of  forgery  against 
said  plaintiff)  held  the  same  under  deliberation  and  consider- 
ation for  the  space  of  one  week,  before  said  grand  jury  felt 
warranted  in  finally  disposing  of  said  charge  of  forgery, 
without  returning  an  indictment  against  said  plaintiff  for  the 
crime  of  forgery,  as  charged  by  said  defendant  Secondly, 
said  defendant  also  proposed  and  offered  to  prove  by  said 
witness,  David  Nordyke,  that  when  said  charge  of  forgery 
and  the  investigation  of  the  same  were  finally  disposed  of 
by  said  grand  jury,  eight  of  the  members  thereof  were  in 
&vor  of  returning  a  bill  of  indictment  against  said  plain- 
tiff for  forgery,  as  charged  by  the  defendant  To  the  introduce 
tion  of  which  evidence  plaintiff  objected,  on  the  ground  that 
it  was  not  competent  and  proper  for  defendant  to  prove  said 
&ctSy  and  which  objection  the  court  sustained,  and  excluded 
said  evidence/* 

It  is  shown  by  the  above  bill  of  exceptions,  that  the  wit- 
ness Kordyke,  whose  evidence  was  excluded,  was  one  of  the 
grand  jurors  who  investigated  the  charge  of  foi^ery  pre- 
ferred Bgainst  Longfellow  by  Scotten,  for  which  this  action 
was  brought  The  defendant,  fc^r  the  purpose  of  proving 
probable  cause,  proposed  to  prove  by  said  Nordyke  that  the 
grand  jury,  after  investigating  the  case,  deliberated  for  some 
time  before  agreeing  to  return  "no  Kll;"  that  eight  of  the 
grand  jurors  were  in  favof  of  finding  an  indictment. 

Was  the  evidence  excluded  competent? 

A  verdict  of  guilty  is  conclusive  ei^dence  of  probable 
cause.  Pai^ker  v.  Farley^  lO  Cush.  2jg.  And  it  has  been 
held  that  the  return  of  ^  "true  bill"  by  the  grand  jury  is 
presumptive  e^dence.  Brawn  v.  Griffin^  Chev.  32.  Some 
autiiorities  hold  it  competent  for  the  defendant  to  prove 
that  the  jury  who  tried  the  cause  deliberated  and  enter- 
tained doubts,  before  returning  a  verdict  of  acquittal.  2 
Stark.  Ev.  916.    This  principle,  however,  is  usually  stated 
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with  great  qualifications.  Hilliard  on  Torts,  states  the  law 
as  follows: 

"Sec.  28.  It  has  been  held,  that  if  the  jury  in  the  former 
trial  entertained  sufficient  doubts  upon  the  evidence,  to  in- 
duce them  to  pause  before  returning  a  verdict  of  acquittal, 
this  is  sufficient  evidence  of  probable  cause.  The  principle, 
however,  is  usually  stated  with  great'  qualification.  And  in 
late  cases  it  has  been  distinctly  decided,  that  the  opinion  of 
the  jury  on  the  former  trial  is  not  material;  and  that, 
although  an  action  cannot  be  maintained  unless  the  plaintiff 
has  been  fully  acquitted,  and  a  nolle  prosequi  is  not  sufficient, 
the  plaintiff  is  not  bound  to  prove  that  he  was  acquitted  by 
the  jury,  promptly,  without  hesitation,  dday,  or  delibera- 
tion." I  Hilliard  Torts,  456.  The  late  cases  referred  to  by 
Hilliard  are  Hibberdw.  Charles^  2  Fost.  &  F.  i?6;  Barnes  v. 
Phelps,  II  Adolphus  &  Ellis,  483,  and  the  same  case  is 
reported  in  39  Eng.  Com.  Law,  150;  Bacon  v.  Totvne,  4 
Cush.  217;  Parker  w.  Farley,  10  Cush.  279.  The  authorities 
referred  to  seem  to  sustain  the  position  assumed  by  Hilliard, 
but  that  precise  question  does  not  arise  in  the  record,  and 
we  decide  nothing  on  that  point,  and  have  only  referred  to 
the  question  because  counsel  have  referred  to  and  strongly 
relied  upon  the  old  doctrine  as  laid  down  in  Smith  v.  Macdon- 
aid,  3  Espinasse,7,which  is  the  oldest  case  on  the  point,  as 
supporting  the  proposition  that  the  evidence  offered  and  re- 
jected was  legal  and  competent 

^  But  whatever  reasons  may  be  given  in  favor  of  proving 
the  opinions  and  deliberations  of  petit  jurors  and  examining 
magistrates,  none  can  be  given  in  reference  to  grand  jurors. 
When  a  cause  is  heard  before  an  examining  magistrate  or  a 
petit  jury,  the  accused  has  the  constitutional  right  to  be 
"  heard  by  himself  and  counsel ;  to  demand  the  nature  and 
cause  of  the  accusation  against  him,  and  to  have  a  copy 
thereof;  to  meet  the  witnesses  face  to  face,  and  to  have  com- 
pulsory process  for  obtaining  witnesses  in  his  favor.*'  In  such 
a  trial,  the  &cts  are  fully  investigated.  The  parties  are  rep- 
resented by  counsel.    The  jurors  are  aided  by  the  instruc* 
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tions  of  the  court  But  investigations  before  a  grand  jury 
are  secret  and  ex  parte.  The  accused  cannot  be  present  in 
person  or  represented  by  counsel.  No  exculpatory  evidence 
can  be  heard  There  can  be  no  cross  examination  of  the 
witnesses  on  behalf  of  the  State.  It  is  earnestly  and  gravely 
maintained  by  the  counsel  for  appellant,  that  the  fact  that  the 
grand  jury  hesitated  as  to  the  finding  of  an  indictment  may 
be  proved  to  show  probable  cause. 

Such  a  proposition  is  most  unreasonable.  If  the  facts  and 
circumstances  within  the  knowledge  of  the  prosecutor  at  the 
time  when  the  charge  was  made  were  such  as  to  induce  an 
honest  belief  in  the  mind  of  a  ''prudent  and  reasonably  in- 
telligent man  "  that  there  was  probable  guilt,  they  can  be 
proven  at  the  trial,  when  both  parties  can  be  heard,  upon 
an  issue  directly  formed,  involving  the  precise  question  of 
reasonable  cause. 

It  would  be  most  unjust  to  hold  that  one  person  may 
wrongrfully,  wickedly,  and  falsely  charge  another  with  a 
crime,  have  him  arrested,  seal  his  lips,  go  before  a  grand 
jury,  and  falsely  and  corruptly  testify,  and  thereby  xrause  the 
grand  jury  to  hesitate  as  to  the  finding  of  an  indictment,  or 
induce  some  of  the  jurors  to  vote  in  favor  of  finding  an 
indictment;  and  when  he  is  sued  for  instituting  and  maintain- 
ing a  malicious  prosecution,  permit  him  to  prove  that  the 
grand  jury  hesitated,  or  that  some  of  them  were  in  favor  of 
finding  an  indictment,  for  the  purpose  of  proving  that  he 
had  probable  cause  for  instituting  and  maintaining  such  a 
prosecution.  The  object  of  the  law  is  to  punish  men  for 
their  false  and  malicious  accusations,  but  the  efiect  of  the 
rule  contended  for  would  be  to  encourage  malicious  prose- 
cutions. In  our  opinion,  the  court  committed  no  error  in 
excluding  the  e^dence  of  Nordyke. 

It  is  next  insisted  that  the  court  erred  in  the  giving  of  the 
1 2th  instruction  to  the  jury.  The  instruction  is  in  these 
words :  "  If  the  evidence  shows,  prior  to  the  commencement 
of  the  prosecution,  the  defendant  took  the  advice  of  his  legal 
counsel ;  that  he  laid  before  him  all  the  facts  of  the  case,  and  he 
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was  advised  by  his  coimael  that  the  evidence  made  out  a  case 
of  forgery  against  the  plaintifl^  and  if  the  defendant,  acting 
under  such  advice,  honestly  broi^t,  or  caused  the  prosecution 
to  be  brought,  this  would  amount  to  probable  cause ;  but  if 
the  defendant  maliciously  ac^ed  upon  his  own  previous  inten- 
tion to  prosecute  the  plaintifii  comm^ced  said  prosecution, 
the  advice  of  his  counsel  cannot  .afibrd  probable  cause ;  or, 
if  the  defendant  purposely,  or  carelessly  and  negligently, 
failed  to  give  his  counsel  a  truthful  or  a  fuH  statement  of  the 
facts,  the  advice  of  such  counsel  cannot  afford  prpbable 
cause." 

The  exception  is  to  the  l^er  portion  of  the  charge.  It 
is  maintained  by  the  counsel  for  appellant,  that  the  ad- 
vice of  counsel  will  afTord  protection  unless  the  person 
seeking  such  advice  was  grossly  negligent  in  stating  the 
&cts.  We  are  of  a  difTerent  opinion.  We  think  the  court 
went  quite  as  far  as  the  law  will  justify,  in  telling  the  jury 
that  the  misstatement  of  facts  must  have  been  puiposely, 
carelessly,  or  negligently  made. 

In  order  for  the  advice  of  counsel  to  aflbrd  protection,  it 
must  be  given  upon  a  full  and  true  statement  of  the  facts 
within  the  knowledge  of  the  person  seeking  the  advice,  and 
must  be  acted  upon  in  good  faith  for  an  honest  purpose. 
Aldridge  v.  Qiurckill^  28  Ind.  62 ;  5  Taunt  277 ;  Kcndrick 
V.  Cypert^  10  Humph.  291 ;  Stevens  v.  Fassett,  27  Maine,  266; 
Blunt  V.  LUtU^  3  Mason,  102;  Wills  v.  Noyes^  12  Pick.  324; 
Ash  V.  Marlaw^  20  Ohio,  119;  Munns  v.  DupatU^  3  Wash. 
C.  C  31 ;  Bliss  V.  Wyman^  7  Cal.  257;  Potter  v.  SeaU^  8 
Cal.  217;  Fislier  v.  Forrester,  33  Penn.  St  501 ;  Davenport  \. 
Lynch,  6  Jones  N.  C.  545 ;  Walter  v.  Sample,  25  Pa.  St  275 ; 
Ifallv.  Suydam,  6  Barb.  83 ;  Baldwin  v.  Weed,  17  Wend.  224. 

In  Stevens  v.  Fassett,  supra^  it  was  said :  ''  It  is  however 
insisted,  that  he  had  the  opinion  of  a  counsellor  at  law,  that 
the  acts  of  the  plaintiff  were  in  violation  of  law,  and  there- 
fore that  there  was  probable  cause  for  the  prosecutions.  It 
is  true,  that  if  a  person  with  an  honest  wish  to  ascertain 
whether  certain  facts  will  authorize  a  suit  or  a  criminal  prose- 
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ctition,  send  he  lays  all  such  lads  before  one  learned  in  the 
law,  and  solicits  his  deh'berale  opinion  thereon,  and  the  ad- 
vice obtained  is  &vorable  to  the  suit  or  prosecution,  which  is 
thereupon  commeneed,  it  will  certainly  go  far,  in  the  absence 
of  other  facts,  to  show  probable  cause,  and  to  negative  malice. 
But  if  it  appears,  that  he  withheld  material  facts,  within  his 
knowledge,  or  which,  in  the  exercise  of  common  prudence, 
he  might  have  known ;  or  if  it  appears,  that  he  was  influenced 
by  passion  or  a  desire  to  injure  the  other  party,  and  espe- 
cially if  he  received  from  another,  learned  in  the  law,  whose 
counsel  he  sought,  advice  of  a  contraiy  character  upon  the 
same  question,  the  opinion,  which  he  invokes  in  defence, 
ought  not  to  avail  him,  and  it  is  well  understood  that  it  can- 
not be  a  protection." 

We  are  of  the  opinion  that  the  appellant  has  no  cause  to 
complain  of  the  instruction  given. 

It  is  next  objected  by  appellant,  that  the  fifdi  instruction 
given  by  the  court  was  erroneous.  It  is  as  follows :  "  In 
regard  to  the  &lsity  of  the  charge,  if  the  evidence  shows 
that  the  plaintiff  was  recognized  to  the  Wa3aie  Criminal 
Circuit  Court  to  answer  said  charge,  and  that  the  grand  juiy 
who  investigated  the  charge  feiled  to  find  an  indictment,  and 
tbe  ju<^  of  said  court  discharged  the  plaintiff  from  said 
charge,  it  is  prima  facte  evidence  of  the  falsity  of  the  charge ; 
suid  if  the  plaintiff  has  established  all  of  the  balance  of  the 
material  allegations  in  his  complaint,  he  should  recover  in 
tins  action.'* 

It  was  alleged  in  the  complunt,  that  the  plaintiff  was  in- 
nocent of  the  crime  with  which  he  had  been  accused.  We 
are  not  required  to  decide  whether  the  averment  was  neces- 
sary or  not  The  fifth  instruction  was  intended  to  apply  to 
such  averment.  If  the  averment  was  unnecessary,  the  in- 
struction, if  incorrect,  was  harmless.  If  the  averment  of 
innocence  had  to  be  proved,  then  the  instruction  was  cor- 
rectly given,  and  must  be  sustained  if  it  contained  a  correct 
enunciation  of  the  law.  The  substance  of  the  instruction 
was,  that  the  fiiilure  of  the  grand  jury  to  6nd  an  indictment, 
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and  the  consequent  discharge  by  the  court,  afforded  prima 
facie  evidence  of  the  falsity  of  the  charge.  The  counsel  for 
appellant  seem  to  regard  *'the  falsity  of  the  charge"  to  be 
the  same  thing  as  *'  the  want  of  probable  cause."  We  do 
not  think  so.  The  guilt  or  innocence  of  the  party  charged 
is  not  the  gist  of  the  action.  Probable  cause  may  exist  in 
the  absence  of  guilt  Hays  v.  Blizzard,  30  Ind.  457.  The 
falsity  of  the  charge  and  probable  cause  are  very  different 
things.  The  instruction  complained  of  did  not  go  to  the 
question  of  probable  cause. 

It  is  said  byHilliard  on  Torts,  vol.  i,p.458,  that  "while  an 
action  for  malicious  prosecution  cannot  be  maintained,  without 
proof  that  the  former  prosecution  or  action  has  terminated  in 
favor  of  the  present  plaintiff,  it  is  somewhat  questionable,  upon 
the  authorities,  whether  the  record  of  such  termination  is  of 
itself  even  prima  facie  evidence  of  the  want  of  probable  cause. 
The  weight  of  authority  seems  to  be  that  it  is  not." 

We  concur  in  the  conclusion  arrived  at  by  Mr.  Hilliard, 
and  think  it  is  sustained  by  reason  and  on  authority.  As 
long  as  courts  hold  that  a  conviction  is  conclusive  evidence 
of  probable  cause,  and  the  discharge  by  an  examining  mag- 
istrate is  prima  facie  evidence  of  the  want  of  it,  they  must, 
to  be  consistent,  hold  that  a  final  termination  in  favor  of  the 
accused  is  at  l^d&t  prima  facie  evidence  against  the  accuser, 
of  the  want  of  such  cause.  But  be  this  as  it  may,  it  does 
not  affect  the  charge  under  consideration,  as  that  only  went 
to  the  felsity  of  the  accusation.  The  jury  were  told  that  all 
the  other  material  allegations  in  the  complaint  must  be  proved, 
and  one  of  the  most  material  was  the  want  of  probable  cause. 
The  evidence  and  the  remainder  of  the  instructions  not 
being  in  the  record,  we  will  presume  that  the  jury  were 
properly  charged  as  to  the  question  of  probable  cause,  and 
that  the  verdict  accords  with  the  evidence. 

We  have  been  unable  to  find  any  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

L.  C.  Walker  BXiA  C.  B.  Walker,  for  appellant 

W.  A.  Peelle,  ^.  H.  Pdpp,  and  H.  C.  Fox,  for  appellee. 
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Th£  Jeffersonville»  Madison,  and  Indianafolis  Rail- 
road Company  v.  Daughertv. 

Highway.-— jij^irrvilftfr/-— A  supervisor  may  enter  upon  land  adjoining  a  high- 
wvf  ia  his  road  dteicty  and  reraore  therefrom  material  for  the  repair  of  the 
lughway. 

'^kiSLr^Comiiiutifinal  Ltnik — Section  i6  of  the  law  relating  to  road  superrisors, 
I G.  &  H.  591,  is  constitational.  The  taking  of  private  property  therein  pro- 
vided for  is  a  taking  by  the  State,  within  the  meaning  of  the  constitution,  and 
the  damages  of  the  aggrieved  party  need  not  be  first  assessed  or  tendered; 
and  the  statute  provides  a  reasonably  convenient  oppaitimity  to  obtain  com- 
pensation for  the  injury. 

APPEAL  from  the  Bartholomew  Common  Pleas. 

Peitit,  C.  J. — Complaint  for  injunction,  in  substance  as 
follows:  On  the  23d  day  of  March,  1857,  ^^e  Jeffersonville 
Railroad  Company,  then  owning  and  operating  a  railroad 
from  Jefiersonville,  Indiana,  through  Bsuiholomew  county, 
to  Edinburgh,  in  said  State,  purchased  and  received  a  con- 
veyance from  one  Samuel  Daugherty  for  four  acres  of  land 
in  Bartholomew  county,  adjoining  the  track  of  said  railroad, 
describing  it  The  said  land  was  so  purchased  because  it 
contsdned  a  fine  gravel  bed,  and  for  the  use  of  said  gravel  in 
ballasting  the  track  of  said  road.  It  is  averred  that  there  is 
no  other  material  along  the  line  of  said  road  than  gravel, 
suitable  for  ballast,  and  that  gravel  beds  adjacent  to  the 
track  of  the  road  can  only  be  found  at  intervals.  Gravel  is 
taken  from  the  gravel  beds  or  pits  by  means  of  side  tracks 
or  switches  run  from  the  main  track  into  the  pits,  where  the 
gravel  is  loaded  on  cars,  and  distributed  along  the  line  of 
the  road.  In  1868,  the  said  Jeffersonville  Railroad  Com- 
pany and  the  Indianapolis  and  Madison  Railroad  Company 
consolidated  and  became  one  corporation  by  the  name  of 
the  Jeffersonville,  Madison,  and  Indianapolis  Railroad  Com- 
pany, the  appellant,  whereby  the  new  corporation  became 
the  owner  of  said  two  roads,  with  all  the  property,  rights, 
and  franchises  of  said  two  old  corporations,  including  said 
gravel  pit;  ^'and  the  plaintiff  keeps  and  hblds  the  same  for 
Vol-  XI 3 
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the  purpose  and  use  aforesaid,  and  the  use  as  aforesaid  of 
said  gravel  by  plaintiff  is  necessary  as  aforesaid  to  keep  the 
track  of  plaintiff's  road  in  repair  and  running  order." 

It  is  then  averred  that  the  defendant,  who  was  road  super- 
visor  for  the  road  district  in  which  said  gravel  pit  is  situate, 
entered  said  gravel  pit,  without  right,  and  removed  there- 
from a  large  amount  of  gravel,  to  wit,  five  hundred  loads, 
of  the  value  of  one  hundred  doUars,  and  put  the  same  upon  a 
highway  within  his  district,  for  the  repairs  thereof,  and  threat 
ens  to  again  enter  upon  and  remove  gravel  from  said  pit  for 
said  purpose ;  "and  plaintiff  has  not  been  paid  therefor,  nor 
has  payment  been  tendered  to  her.  And  plaintiff  avers 
that  the  defendant  could  readily  procure  gravel  near  said 
highway,  to  repair  the  same,  without  interfering  with  plain- 
.tiff's  said  gravel  pit  as  aforesaid,  as  there  is  an  abundance 
^f  other  gravel  in  said  vicinity,  near  said  highway." 

It  is  charged  that  a  continuance  of  said  acts,  complained 
iof  will  work  great  and  irreparable  injury  to  plaintiff,  and  an 
injunction  is  prayed. 

Appellee  answered  in  two  paragraphs,  to  which  appellant 
demurred,  and  the  demurrer  was  overruled,  and  failing  to  re- 
ply, judgment  was  accordingly  entered  against  appellant 
The  answer  is  as  follows : 

"  First.  The  defendant,  for  answer  to  the  complaint  herein, 
says  that  he  is  the  supervisor  for  road  district  number  — ,  in 
Wayne  township,  Bartholomew  county,  in  the  State  of  Indi- 
ana, duly  elected  and  qualified  therefor,  and  was  such  super- 
visor at  the  time  or  times  of  the  several  acts  charged  in  the 
complaint ;  the  state  road  is  a  public  highway  leading  from 
the  city  of  Columbus  to  the  town  of  Jonesville,  in  said 
county;  and  so  much  thereof  as  parses  through  defendant's 
said  road  district  was  seriously  out  of  repair,  the  same  being 
muddy  and  full  of  holes,  caused  by  frequent  travel ;  it  was 
necessary  that  said  road  adjacent  to  said  land,  in  said  dis- 
trict, should  be  repaired,  and  defendant,  in  good  faith,  a^ 
such  supervisor  as  aforesaid,  entered  upon  the  said  lands  of 
the  said  plaintiff^  which  were  in  defendant's  said  road  dis- 
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trict,  and  adjoining  said  highway,  and  the  portions  thereof 
out  of  repairs  as  aforesaid,  to  obtain  the  material  for  the 
preservation  and  repair  of  said  public  highway  as  aforesaid ; 
and  the  defendant  did  then  and  there,  as  supervisor  as  afore- 
said, remove  from  said  lands,  at  a  point  adjoining  said  high- 
way, ninety  wagon  loads  of  gravel,  and  no  more,  which  was 
placed  on  said  public  highway  adjoining  said  lands,  for  the 
preservation  and  repair  thereof;  and  the  same  was  nec- 
essary therefor,  and  defendant  did  no  unnecessary  damage 
to  said  premises,  and  moved  no  more  gravel  therefrom  than 
was  necessary  and  was,  in  fact,  used  in  said  public  highway 
within  defendant's  said  road  district;  that  it  was  the  most 
convenient  point  at  which  said  gravel  could  be  procured,  as 
aforesaid,  for  said  purposes  aforesaid. 

"Second,  The  defendant  for  further  answer  herein  says, 
that  he  is  now,  and  was  at  the  time  of  the  several  acts 
chaiged  in  the  complaint,  supervisor  of  road  district  number 
— ,  in  Wayne  township,  in  Bartholomew  county,  in  the 
State  of  Indiana,  duly  elected  and  qualified  therefor;  that 
the  public  highways  in  said  district  adjoining  said  lands  were 
greatly  out  of  repairs,  containing  holes  made  by  frequent 
public  travel,  and  almost  obstructed  by  the  accumulation  of 
mud;  and  defendant,  as  supervisor,  entered  upon  said  lands 
adjoining  his  said  public  highway,  which  was  out  of  repair 
as  aforesaid,  to  obtain  material  for  its  repair  and  preservation, 
and  without  doing  any  unnecessary  damage,  defendant  re- 
moved from  said  premises  at  a  point  adjoining  said  public 
highway  ninety  loads  of  gravel,  and  no  more,  which  was 
placed  in  said  public  highway  in  said  district  for  repairs  and 
preservation  thereof;  and  no  more  gravel  was  removed  than 
was  necessary  and  was  used  for  said  purpose;  that  said 
point  was  the  most  convenient  at  which  said  material  could 
be  procured ;  that  gravel  can  be  procured  at  intervals  along 
the  entire  route  of  plaintiil)  and  more  than  enough  for  all  its 
purposes  for  any  length  of  time;  that  at  said  point  where 
said  gravel  was  removed,  and  adjoining  thereto,  and  in  the 
immediate  incinity  thereof,  and  for  many  miles  above  and 
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below  said  point,  and  either  side  thereof,  there  are  immense 
and  immeasurable  deposits  of  gravel,  that  would  answer  all 
the  purposes  of  said  plaintiff  so  long  as  it  might  exist  as  a 
corporation;  that  at  said  point  whereat  said  gravel  was  re- 
moved there  is  no  track  for  the  removal  of  gravel  for  the 
use  of  the.  company^  or  other  purposes,  and  plaintiff  has  not 
procured  gravel  thereat  for  ten  years  last  past" 

Overruling  the  demurrer  to  the  answer  is  assigned  for 
error.    Is  the  answer  a  bar  to  the  action? 

Two  questions  are  presented  for  the  consideration  of  this 
court;  first,  whether  section  sixteen  of  the  law  relative  to 
road  supervisors,  i  G.  &  H.  59i»  is  constitutional;  and, 
second,  whether,  if  the  law  is  constitutional,  such  an  abuse 
of  the  power  therein  conferred  is  not  shown  as  demands  the 
interposition  of  the  restraining  power  of  the  court.  Sec- 
tion sixteen  is  as  follows:  "The  supervisor,  or  any  other 
person  by  his  order,  may  enter  upon  any  land  adjoining  or 
near  to  any  highway  in  his  district,  and  thereupon  construct 
such  ditches,  drains  and  dams,  and  dig  and  remove  any 
gravel,  earth,  sand  or  stone,  or  cut  and  remove  any  wood  or 
trees  that  may  be  necessary  for  the  proper  construction, 
repair  or  preservation  of  such  highways,  and  any  person 
aggrieved  may  petition  the  township  trustee  for  an  assess- 
ment of  damages  occasioned  thereby,  and  in  such  case,  such 
trustee  shall  appoint  three  disinterested  persons  in  such 
township  to  view  the  locality  where  the  grievance;  was  com- 
mitted, and  assess  such  damages  within  twenty  days  after 
such  appointment,  they  having  first  taken  an  oath  to  faith- 
fully discharge  their  duties,  before  some  ofiicer  authorized  to 
administer  oaths,  and  such  viewers  shall  make  report  thereof, 
within  ten  days  after  such  assessment,  to  such  trustee,  hav- 
ing first  given  notice  thereof  to  the  complainant,  and  such 
trustee  shall  pay  the  damages  assessed  to  be  paid  out  of  the 
township  treasury,  unless  he  should  deem  them  unreasonable, 
in  which  case  he  may  reduce  the  amount."  .  In  Dronberger 
V.  Reed^  1 1  Ind,  420,  the  foregoing  section  is  held  to  be 
constitutional;  that  the  taking  of  private  property  there- 
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in  provided  for  is  a  taking  by  the  State,  within  the  meaning  of 
the  constitution;  and  that  therefore  the  damages  of  the  ag- 
grieved party  need  not  be  first  assessed  or  tendered ;  and, 
also,  that  the  statute  provides  a  reasonably  convenient  op* 
portunity  to  obtain  compensation  for  the  injury. 

See  also  Ccnrtvellx.  Emrie^  4  Ind.  209;  Hymes  v.  Aydelott^ 
26  Ind.  43 1 ;  The  Norristowny  etc.^  Turnpike  Co.  v.  Butket,  26 
Ind.  53«  It  is  not  pretended  that  the  answer  is  not  well 
fiamed,  but  it  is  contended  that  the  law  is  unconstitutional ; 
but  if  not,  that  an  abuse  of  the  power  conferred  b  shown. 
We  hold  that  the  above  authorities  fully  warranted  the  action 
of  the  court  below,  and  that  no  error  was  committed. 

The  judgment  is  afiirmed,  at  the  costs  of  the  appellant 

S,  Stansifer,  for  appellant. 

R  T,  Hard,  ior  appellee. 


Tim  CcRLUiiBus,  Chicago,  and  Indiana  Central  Railway 
Com^ANY  V.  Powell,  Administrator. 

Railroaix — N^Ugmce^ — ^The  n^figence  of  the  conductor  of  a  train  of  cars, 
in  -^ni&ag  or  assiisrtng  a  person  off  the  cars,  is  the  negligence  of  the  corpora- 
tion o?ming  or  operating  the  road ;  and  an  allegation  of  sadh  negligence  of  a 
conductor  was  held  to  1>e  a  stifficient  chazge  of  nejg;ligence  against  fhe  railroad 
company. 

yoEL-^Omididatum, — Where  two  railroad  corporations  have  been  consolidated, 
the  consolidated  company  is  liablb  for  the  debts  of  each  of  the  ori^nal  com- 
panies. 

SAic-^^^imer  end  Ptasa^ir. — A  pexson,  who,  by  mistake,  gets  on  a  passen- 
ger tndn,  other  than  the  one  he  intended  to  take  passage  upon,  is,  neverthe- 
less, a  passenger  upon  the  train  he  is  on,  and  the  relation  of  passenger  and 
carrier  exists  between  him  and  the  company. 

Sake.— The  railroad  company  may,  in  snch  case,  charge  him  for  the  distance  it 
canics  him,  and  is  not  boond  to  stop  to  allow  him  to  get  off,  except  at  a  rega- 
lar  station  or  stopping  place. 

Same. — if,  however,  the  train  is  stopped  at  any  other  point,  or  he  is  ptii<ijfwith- 
oat  stoppii^,  reasonable  and  proper  diligence  must  be  used  in  putting  himi  off, 
and  if  informed  of  dimness  of  vision  and  feeble  condition  of  the  passenger, 
nek  case  nmtt  heiued  as  hSs  conditicai  requires,  to  prevent  injuiy. 
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Same. — Even  when  the  relation  of  passenger  and  carrier  does  not  exist,  a  rail- 
road company  is  bound  to  use  some  care  in  putting  a  person  off  her  cars. 

Practice. — BiH  of  Exceptions. — A  bill  of  exceptions  is  no  part  of  the  record, 
unless  the  record  shows  when  it  was  filed. 

Same. — Instructions. — A  defendant  cannot  complain  that  the  conrt  refused  to 
give  instructions  asked  by  the  plaintiff. 

SAiiE. — Presumption. — ^Where  the  evidence  is  not  in  the  record,  if  nnder  any 
state  of  the  evidence  which  might  have  existed,  instructions  given  or  refused 
would  have  been  rightly  given  or  refused,  this  court  will  presume  in  favor  of 
the  action  of  the  court  below. 

Same. — Motion  for  New  Trial. — ^The  action  of  the  coart  upon  a  demnrrer  to 
pleadings  can  never  be  a  reason  for  a  new  trial. 

Agency. — Evidence. — Statements  of  Agent. — Railroad. — ^Evidence  of  the  mere 
statement  of  a  conductor  or  agent  of  a  railroad  company,  that  he  is  such  con* 
ductor  or  agent,  should  not  be  received  as  proof  of  the  fact ;  but  one  who  has 
control  of  a  train,  and  exercises  the  authority  of  a  conductor,  may  ri^tfiilly 
be  presumed  to  be  such,  aside  from  his  declarations. 

Practice. — yury. — Answer  to  Interrogatories. — ^Where  a  jury  has  misappre- 
hended an  interrogatory  propounded  to  them,  and  answered  the  contrary  of 
what  they  intended,  the  court,  before  they  have  been  disdiaiged  or  allowed 
to  disperse,  may  send  them  out  again  tolixmsider  of  the  matter. 

APPEAL  from  the  Cass  Common  Pleas. 

Downey,  J. — Two  errors  are  properly  assigned  by  the  ap- 
pellant, the  defendant  in  the  common  pleas ;  first,  the  over- 
ruling of  the  demurrer  of  the  defendant  to  the  amended 
complaint;  and,  second,  the  refusal  to  grant  a  new  trial  on 
the  motion  of  the  defendant. 

The  complaint  in  question  alleges  that,  on  the  1 2th  day 
of  August,  1866,  the  Chicago  and  Great  Eastern  Railway 
Company,  and  the  Toledo,  Logansport,  and  Burlington  Rail- 
way Company  were  both  legally  incorporated  railway  com- 
panies, and  as  such  they  were  common  carriers  of  passen- 
gers and  freight  for  hire,  and  at  the  time  aforesaid  they  both 
used  the  same  railway  track,  running  or  extending  through 
the  icity  of  Logansport,  in  the  county  of  Cass,  and  State  of 
Indiana,  and  the  same  passenger  depot  in  said  city;  and 
plaintiff  says  that  on  the  day  last  aforesaid,  he  went  to  said 
passenger  depot,  intending  to  take  passage  on  the  passenger 
cars  of  the  Toledo,  Logansport,  and  Burlington  Railway 
Company,  but  being  dim-sighted,  by  reason  of  old  age  aad 
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disease,  he,  by  mistake,  got  on  the  passenger  car  of  the 
Chicago  and  Great  Eastern  Railway  Company ;  and  very 
soon  after  taking  his  seat,  the  train,  including  the  car  in 
which  he  was.  seated,  started,  and  was,  by  the  servants  and 
agents  of  said  last  named  company,  being  run  rapidly 
through  said  city  of  Logansport,  when  the  conductor  of 
said  train  informed  him  of  the  train  he  was  on,  and  made 
bown  to  him,  for  the  first  time,  his  mistake ;  whereupon 
this  plaintiff  requested  said  conductor,  who  then  had  charge 
and  control  of  said  train,  to  stop  the  cars  and  let  him  off, 
but  at  the  same  time  making  known  to  said  conductor  his 
enfeebled  condition,  resulting  from  age,  disease,  and  defec- 
tive eyesight;  and  then  and  there  also  made  known  to  said 
conductor  that  he  would  not  attempt  to  get  off  unless  assist- 
ance wasailbrded  him ;  and  with  a  full  knowledge  of  all  these 
&cts,  the  said  conductor  then  and  there  caused  the  speed  of 
said  train  to  slacken,  and  then  and  there  undertook  to  place 
the  plaintiff  on  the  ground  safely  and  securely  from  said  car. 
And  th^  plaintiff,  by  reason  of  his  several  infirmities  afore- 
said, and  the  representations  of  safety  and  assistance  prof- 
fered by  said  conductor,  was  thereby  induced  to  place  him- 
self wholly  under  the  control  and  management  of  said  con- 
ductor, which  he  did,  and  being  at  the  time,  by  reason  of 
his  infirmities  aforesaid,  incapable  of  judging  either  of  the 
speed  of  the  train  or  of  the  danger  in  attempting  to  get  off; 
and  the  plaintiff  says,  that  by  reason  of  the  reckless,  negli- 
gent, and  unskilful  acts  and  conduct  of  said  conductor,  he 
was  suffered  and  permitted  to  fall  from  said  cars  while  they 
were  running  at  an  unsafe  rate  of  speed,  upon  the  ground, 
and  without  any  neglect  or  favdt  on  his  part,  and  by  which 
fell  he  was  greatly  injured  by  having  one  of  his  knee  joints 
dislocated,  and  one  of  his  thigh  bones  fractured,  and  his 
body  greatly  injured  externally  and  internally,  and  by  reason 
of  which  he  was  for  a  long  time  sick,  sore,  and  lame,  and 
suffered  greatly  in  both  body  and  mind,  and  still  does  suffer 
by  reason  thereof,  and  by  reason  whereof  he  hath  been  put 
to  great  expense  and  trouble  in  trying  to  heal  and  cure  him* 
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self,  in  the  sum  of  two  hundred  dollars.  And  plaintiff  says, 
by  reason  of  the  grievances  aforesaid,  he  has  suffered  dam- 
ages to  the  amount  of  three  thousand  dollars.  And  he 
further  alleges  that  said  Chicago  and  Great  Eastern  Railway 
Company  continued  to  be  common  carriers  of  passengers  on 
said  railway  track  up  to  about'  the  I2th  day  of  February, 
1868,  when  it  was  consolidated  with  an  incorporated  railway 
company  known  and  called  the  Columbus  and  Indiana  Cen- 
tral Railway  Company,  and  the  new  consolidated  company 
adopted,  took,  and  used  the  name  and  is  known  as  the  Colum* 
bus,  Chicago,  and  Indiana  Central  Railway  Company,  and 
which  last  named  company  is  a  duly  incorporated  railroad  com- 
pany, and  has  duly  incurred  and  assumed  to  pay  all  of  the 
liabilities  pending  against  the  said  Chicago  and  Grreat  East- 
em  Railway  Company  at  the  time  when  said  consolidation 
took  effect;  and  by  reason  thereof  the  said  Columbus,  Chi* 
cago,  and  Indiana  Central  Railway  Company  became,  and 
is,  justly  liable  to  pay  the  plaintiff  his  damages  aforesaid, 
of  three  thousand  dollars.  He  therefore  prays  judgment 
against  said  company  for  that  amount  and  costs,  and  all 
other  proper  relief. 

The  objections  to  the  complaint  made  by  counsel  for  the 
appellant  are  not  very  distinctly  stated.  But,  as  we  under- 
stand them,  they  are,  first,  that  there  is  no  charge  of  negli- 
gence against  the  company,  except  as  the  conductor  of  the 
train  is  charged  to  have  been  negligent;  second,  that  it  is 
shown  by  the  complaint  that  the  plaintiff  himself  was  guilty 
of  negligence,  and  that  therefore  he  cannot  recover;  and, 
third,  that  the  appellant  is  not  liable  in  consequence  of  the 
consolidation  of  the  companies.  We  do  not  think  there  is 
anything  in  these  objections.  The  negligence  of  the  con- 
ductor was  the  negligence  of  the  company.  Corporations 
act  by  their  agents.  It  is  alleged  that  the  injury  to  the 
plaintiff  was  caused  '^without  any  neglect  or  fitult  on  his 
part,"  which  is  sufficient  Upon  the  question  of  the  liability 
of  the  consolidated  company  for  the  debts  and  torts  of  the 
constituent  companies,  we  refer  to  and  follow  the  ruling  of 
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this  court  in  The  Indianapolis,  etc,,  R,  R.  Co.  v.  Jones,  29 
Ind  465.    We  hold  that  the  complaint  was  sufficient. 

We  are  of  the  opinion  that,  notwithstanding  the  fact  that 
the  deceased  got  on  the  train  by  mistake,  the  relation  of 
passenger  and  carrier  existed  between  him  and  the  com- 
pany.   The  company  might  have  charged  him  for  the  dis- 
tance which  it  carried  him,  and  would  not,  we  think,  be 
bound  to  stop  to  allow  him  to  get  off  except  at  a  regular 
station  or  stopping  place.     But  if  it  did  stop  to  put  him 
ofi^  or  put  him  off  without  stopping,  it  would  be  bound  to 
make  use  of  reasonable  and  proper  diligence  in  putting  him 
ofil    When,  informed  of  the  dimness  of  vision  and  enfeebled 
concfition  of  the   deceased,  the  conductor   undertook    to 
put  him  ofi^  he  should  have  made  use  of  such  care  as  the 
condition  of  the  deceased  required  to  prevent  injury  to  him. ' 
But  if  we  are  mistaken  in  holding  that  the  relation  of  pas- 
senger and  carrier  existed  between  the  deceased  and  the 
company,  still  the  company  was  under  obligation  to  use 
some  diligence  and  care  in  putting  him  off.     Mistakes  of 
this  land  frequently  occur.     They  are  incident  to  the  busi- 
ness, espedally  when,  as  in  this  case,  two  or  more  com- 
panies make  use  of  the  same  passenger  depot. 

There  is  no  other  question  relating  to  the  pleadings.  The 
cause  was  tried  by  a  jury,  resulting  in  a  general  verdict  for 
the  plaintiff  for  eight  hundred  dollars,  and  also  answers  to 
certain  interrogatories  propounded  by  the  court  to  the  jury. 
A  motion  for  a^new  trial  was  made  by  the  defendant,  which 
was  overruled,  and  judgment  rendered  for  the  plaintiff  for 
the  amount  found  by  the  jury.    The  reasons  for  a  new  trial 


FirsL  The  verdict  of  the  jury  is  not  sustained  by  the 
evidence. 

Second.  The  verdict  of  the  jury  is  contrary  to  law. 

Third  The  court  erred  in  refusing  the  instructions  to  the 
jury  asked  by  the  plaintiff. 

Fourth.  The  court  erred  in  gi\ang  the  instructions  asked 
by  the  plaintiff. 
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Fifth.  The  court  erred  in  the  instructions  given  to  the 
jury  at  its  own  instance. 

Sixth.  The  court  erred  in  overruling  the  defendant's  de- 
murrer to  the  plaintiff's  complaint,  amended  and  supple- 
mental complaint 

Seventh.  The  court  erred  in  admitting  the  testimony  of 
the  witness,  Jesse  Harding,  relative  to  the  statements  of 
the  person  who  said  to  him  that  he  was  the  conductor  of 
the  train,  over  the  objection  of  the  defendant,  and  which 
was  excepted  to  by  him. 

Eighth.  The  damages  awarded  by  the  jury  in  favor  of 
the  plaintiff  are  excessive. 

An  examination  of  these  causes  for  a  new  trial,  so  far  as 
they  are  properly  in  the  record,  will  determine  the  question 
whether  a  new  trial  should  have  been  granted  or  not 

The  question  whether  the  evidence  was  or  was  not  suffi- 
cient to  sustain  the  verdict  of  the  jury  cannot  be  considered 
by  us.  The  transcript  informs  us  that  sixty  days  were  given 
by  the  court  in  which  to  file  the  bill  of  exceptions,  but  it 
does  not  show  when  the  bill  of  exceptions  containing,  or 
professing  to  contain,  the  evidence  was  filed,  or  that  it  was 
ever  filed.    Peck  v.  Vankiri,  15  Ind.  159. 

No  question  is  made  under  the  second  reason  for  a  new 
trial. 

The  defendant  cannot  complaun  that  the  court  refused  to 
give  the  plaintifTs  instructions. 

This  court  cannot  say  that  the  instructions  given  by  the 
court,  or  refused  to  be  given,  were  not  properly  given  or  re- 
fused, when  it  cannot  know  what  evidence  was  before  the 
jury.  If,  under  any  state  of  the  evidence  which  might  have 
existed,  the  instructions  would  have  been  rightly  given  or 
refused,  this  court  must  presume  in  favor  of  the  action  of 
the  common  pleas.  List  v.  Kortepeter^  26  Ind.  27,  and  cases 
cited.  Being  governed  by  this  rule,  we  cannot  disturb  the 
judgment  on  account  of  any  instructions  given  or  refused. 

The  action  of  the  court  upon  a  demurrer  to  the  pleadings 
can  never  be  a  reason  for  a  new  trial.    But  we  have  already 
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disposed  of  this  question,  when  speaking  of  the  demurrer  to 
the  complaint 

The  plaintiff  testified  that  when  he  had  got  on  the  wrong 
train  by  mistake,  and  discovered  his  error,  he  spoke  to  a 
person  acting  as  conductor  in  the  same  car  with  him,  and 
-  told  him  he  wanted  to  get  off,  that  he  could  not  see  very 
well,  and  wanted  the  train  stopped ;  that  this  person  told 
him  he  could  help  him  oflf)  and  would  do  so,  took  him  to 
the  platform,  and  pushed  him  off;  that  no  attempt  was  made 
to  stop  the  train ;  that  he  fell  from  the  platform,  had  his  thigh 
broken,  his  knee  put  out  of  place,  and  his  head  hurt ;  that 
he  was  confined  to  his  bed  for  eighteen  weeks,  and  had  not 
fully  recovered  at  the  time  of  the  trial ;  that  his  physician's  bill 
had  cost  him  over  two  hundred  and  fifty  dollars.    The  ques- 
tion made  here  is  as  to  the  right  of  the  plaintiff  to  prove 
what  the  person  acting  as  conductor  said  when  asked  whether 
he  was  conductor  or  not.    The  plaintiff  testified  that  he 
asked  hun  the  question,  and  that  he  answered  that  he  was 
the  conductor.    We  are  of  the  opinion  that  the  mere  state- 
ment of  a  conductor,  or  other  agent,  that  he  is  such  should 
not  be  received  as  evidence  of  the  fact,  but  in  this  case  there 
was  other  evidence  consisting  of  the  acts  of  the  conductor. 
On  this  point  we  cannot  disturb  the  judgment.     One  who 
has  control  of  a  train,  and  exercises  the  authority  of  a  con- 
ductor, may  be  rightfully  presumed  to  be  such,  aside  from 
his  declarations.    This  point  is  not  presented  by  the  general 
bill  of  exceptions,  but  by  [a  bill  of  exceptions  which  was 
filed  when  the  ruling  occurred. 

The  evidence  not  being  before  us,  we  cannot  say  that  the 
damages  are  excessive. 

In  another  bill  of  exceptions,  it  is  shown  that  when  the 
jury  returned  their  verdict  and  special  findings,  the  defend- 
ant moved  for  judgment  on  the  special  findings ;  but  it 
appearing  that  the  jury  had  misapprehended  one  of  the  in- 
terrogatories propounded  to  them,  and  answered  to  the  con- 
trary of  what  they  intended,  the  court  sent  them  out  to 
consider  of  the  matter  again,  and  they  afterward  came  in 
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with  a  finding  upon  that  point  as  they  had  previously  in- 
tended. As  will  be  seen  by  recurring  to  the  reasons  for  a 
new  trial,  this  irregularity,  if  it  was  an  irregularity,  was  not 
made  a  reason  for  a  new  trial,  and  hence  is  not  before  us  for 
decision.  Gray  v.  Stiver,  24  Ind.  174;  Kent  v.  Lawsan,  12 
Ind.  675.  But  we  can  see  no  impropriety  m  the  action  of 
the  court.  Causes  should  not  go  off  upon  a  mere  mistake 
or  inadvertence.  The  jury  seem  not  to  have  dispersed  or 
been  discharged  by  the  court. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 

E,  Walker^  for  appellant 

D.  P,  Jenkins,  for  appellee. 


Hopkins  et  At.  v.  The  Greensburg,  Kingston,  and  Clarks* 

BURG  Turnpike  Company  et  al. 

Turnpike. — Assessment, — Injunction. — Persons  owning  land  that  has  been  ille- 
gally assessed  for  the  pnrpose  of  constmcting  a  tnnipike  cannot  enjoin  the 
turnpike  company  from  constracting  the  road  on  the  grotmd  that  the  assess- 
ment is  void« 

Same. — Estoppel. — As  a  turnpike  company  has  a  right  to  construct  her  road,  and 
to  collect  tolls  thereon,  without  making  any  assessments,  the  owners  of  lands 
illegally  assessed  are  not  estopped  from  resisting  the  collection  of  ill^al  as- 
sessments, by  standing  by  and  seeing  the  road  constructed,  or  by  using  it  after 
it  has  been  constructed. 

Same. — When  illegal  assessments  are  attempted  to  be  enforced  by  collection,  the 
persons  assessed  have  a  right  to  enjoin  the  same;  and  until  that  time,  they 
are  not  called  upon  to  take  any  tbction  in  the  matter. 

Pleading. — AbtUement, — ^Where  an  answer  in  abatement  was  filed,  together 
with  other  answers  in  bar,  and  the  cause  was  tried,  and  finding  and  judgment 
were  rendered  in  bar,  and  not  that  the  action  abate; 

ffeldy  that  it  appeared  affirmatively  that  the  finding  and  judgment  were  not  based 
upon  the  answer  in  abatement. 

Sam£. — TUmpike  As5essmint.-^Ikftautio9t. — 111  a  complaint  to  enjoin  the  col- 
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lectioaof  an  assessment  for  tlie  ooostmctbn  of  a  turnpike  it  is  not  necessary 
to  set  out  a  copy  of  the  azticles  of  assodatioii  of  the  tampike  company,  or  of 
tbe  assessments,  or  any  of  the  proceedings  that  brought  then^  into  existence. 
Tdrnpocb.— iCuttTOTM/'.— An  assessment  for  the  constmction  of  a  turnpike  is 
roid,  when  the  assessors  do  not  view  and  examine  all  the  hinds  within  one 
and  one-half  miles  o£  the  road  and  of  the  termini  thereof. 

APPEAL  from  the  Decatur  Common  Pleas. 

WoRDEN,  J. — This  was  a  complaint  by  the  appellants 
against  the  appellees,  the  appellee  Miller  being  the  treasurer 
of  tbe  county,  to  restrain  tiie  collection  of  certain  assess- 
ments against  the  appellants  for  purposes  of  the  road. 

The  complaint  alleges  the  organization  of  the  company  in 
April,  1867,  for  the  purpose  of  constructing  a  turnpike  road 
from  Greensburg,  by  way  of  Kingston,  to  Clarksburg,  in  said 
county;  the  filing  of  a  petition  before  the  board  of  com- 
missioners for  the  appointment  of  assessors  of  benefits ;  the 
appointment  of  such  assessors ;  and  the  return  to  the  auditor 
of  their  assessment  on  the  14th  of  October,  i867>  assessing 
against  each  of  the  plaintiffs  upon  their  respective  tracts  of 
land  specified  sums,  stated  therein ;  that  said  assessments  are 
standii^  upon  the  tax  duplicate  of  the  treasurer  for  collec- 
tion; and  that  the  treasurer  is  about  to  proceed,  by  distress 
of  property,  to  collect  the  same,  and  will  do  so  unless  re- 
strained. 

We  copy  that  portion  of  the  complaint  relating  to  the 
illegality  of  the  assessments :  ''  Said  plaintiffs  aver  that  said 
taxes,  so  assessed  as  aforesaid,  are  illegal  and  void,  for  the 
reasons  following;  that  is  to  say,  that  in  making  said  assess- 
ment of  benefits  upon  the  lands  subject  thereto,  said  assess- 
ors did  not  examine,  view,  or  assess  all  the  lands  within  one 
and  one-half  miles  of  the  line  of  said  proposed  road,  nor  did 
they  assess  any  part  of  the  lands  and  lots  at  the  southern 
(or  Greensburg)  terminus  of  said  road;  that  property  of  the 
value  of  four  himdred  thousand  dollars,  within  one;  and  one- 
half  miles  of  said  road  and  the  termini  thereof,  are  wholly 
omitted  from  said  assessment  And  plaintiffs  further  aver 
that  the  law  under  which  said  assessments  were  made,  to 
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wit,  the  act  of  March  nth,  1867,  of  the  laws  of  Indiana, 
has  been,  and  was,  on  the  14th  day  of  May,  1869,  by  the 
legislature  of  Indiana,  repealed.  And  they  aver  that,  by 
reason  of  the  premises  aforesaid,  said  taxes  so  assessed  as 
aforesaid  are  illegal  and  void;  and  they  pray,"  etc. 

A  demurrer  was  filed  to  the  complaint  for  the  want  of 
facts,  etc.,  but  was  overruled,  and  the  defendants  excepted. 

The  defendants  answered: 

First.  By  general  denial. 

Second.  Pendency  of  a  prior  action  between  the  same 
parties  for  the  same  cause;  this  was  pleaded  in  abatement 

Third.  A  paragraph  to  which  a  demurrer  was  sustained, 
and  upon  which  no  question  arises. 

Fourth.  As  follows :  "  The  defendants,  further  answering, 
say  that  they  admit  that  said  company  was,  at  the  com- 
mencement of  this  suit,  about  to  proceed  to  collect  the 
assessment  mentioned  in  the  complaint,  for  the  reason  that 

on  the  —  day  of ,  1867,  said  company  permanently 

located  her  road,  as  shown  by  the  map  on  file,  and  on  the 

—  day  of ^  1868,  said  company  filed  before  the  board 

of  commissioners  of  said  county  of  Decatur,  while  in  open 
session,  a  petition  asking  the  appointment  of  assessors  of 
benefits  by  the  construction  of  said  road;  and  that  thereupon 
said  board  made  the  following  order:"  [Here  a  reference  is 
made  to  another  part  of  the  record,  showing  the  appoint- 
ment of  the  assessors] ;  '^  and  that  thereupon  said  assessors 
filed  with  the  auditor,  the  following  report,  including  a  map 
and  profile  of  the  road  and  territory  liable  to  assessment, 
viz.:"  [Here  a  reference  is  also  made  to  another  part  of  the 
record  for  the  report,  etc.] ;  "and  said  defendants  further  say 
that  said  assessments  were  put  upon  the  duplicate,  and 
passed  to  the  treasurer  of  said  county  for  collection ;  and 
that  afterward  the  said  company,  relying  upon  said  assess- 
ments, proceeded  in  the  construction  of  said  road,  and  after- 
ward completed  it  so  that  now  it  is  a  public  thoroughfare 
from  Greensburg  to  Clarksburg,  along  and  through  the  lands 
of  said  plaintifis ;  and  that  said  defendants  expended  forty 
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thousand  dollars  in  its  construction,  relying  upon  the  faith 
of  said  assessments  to  reimburse  them ;  that  said  plaintiffs 
use,  and  have  been  using,  said  road  since  its  construction, 
and  had  full  knowledge  of  the  progress  of  said  work,  and 
n^ver  paid  or  offered  to  pay  any  part  of  the  benefits  result- 
ing to  said  lands  by  the  construction  of  said  road.  Where- 
fore said  plaintifis  are  estopped  from  setting  up  the  defects 
set  up  in  the  complaint ;  and  the  defendants  ask  judgment." 

A  part  of  the  fourth  paragraph  of  the  answer,  as  above 
set  out,  was  stricken  out  on  motion  of  the  plaintifis. 

The  plaintiffs  then  demurred  to  the  paragraph  for  want  of 
sufficient  facts,  but  the  demurrer  was  overruled,  and  they 
excepted.  Replications  were  filed,  not  necessary  to  be 
noticed  here,  and  issue  joined. 

The  cause  was  tried  by  the  court,  who  found  for  the  de- 
fendants, generally,  and  refused  the  injunction  prayed  for, 
and  rendered  judgment  accordingly. 

The  plaintiffs  below  appeal,  and  among  other  things, 
assign  error  upon  the  ruling  below  in  overruling  the  de- 
murrer to  the  fourth  paragraph  of  the  answer.  We  are  of 
opinion  that  that  paragraph  was  bad,  and  that  the  demurrer 
should  have  been  sustained.  There  is  nothing  alleged  in  the 
paragraph  that  can  estop  the  plaintifis  from  setting  up  the 
defect  in  the  assessments.  They  could  not,  if  they  would, 
have  enjoined  the  company  from  the  construction  of  her 
road  on  the  ground  that  the  assessments  were  void.  The 
company  had  the  right  to  construct  her  road  without  making 
or  collecting  any  assessments.  The  plaintiffs,  therefore,  are 
guilty  of  no  laches  in  not  attempting  such  remedy.  As  the 
company  had  the  right  to  construct  and  collect  tolls  on  her 
road  without  making  assessments,  the  plaintiffs  cannot  be 
estopped  by  standing  by  and  seeing  her  do  so,  or  by  using 
the  road.  Assuming  that  the  assessments  were  void,  we 
see  no,  duty  devolving  upon  the  plaintifis  to  institute  pro- 
ceedings at  any  time  to  have  them  adjudged  so.  Until  it 
was  attempted  to  collect  them,  the  plaintiffs  might  quite  as 
well  have  inferred  that  the  company  intended  to  build  the 
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road  without  collecting  such  illegal  assessments,  as  the  com- 
pany could  have  inferred  that  the  plaintiffs  intended  to  pay 
them  without  resistance.  And  when  collections  were 
attempted  to  be  enforced,  the  plaintiffs  had  the  right  to 
enjoin  the  same«  Until  that  time,  they  were  not  called  upon 
to  take  any  action  in  the  matten  We  have  considered  the 
paragraph  as  it  stood  before  any  part  was  stricken  out,  so 
that  the  appellees  have  the  full  benefit  thereof.  This  makes 
it  unnecessary  to  inquire  whether  any  part  was  properly 
stricken  out. 

As  the  judgment  was  in  bar,  and  not  that  the  action  abate, 
it  appears  affirmatively  that  the  finding  and  judgment  were 
not  based  upon  the  answer  in  abatement;  and  hence  we 
cannot  say  that  the  error  in  overruling  the  demurrer  to  the 
fourth  paragraph  was  harmless. 

A  cross  error  is  assigned  upon  the  ruling  in  overruling  the 
demurrer  to  the  complaint 

It  is  objected  to  the  complaint  that  it  does  not  set  out  the 
articles  of  association,  or  a  copy  of  the  assessments,  or  any 
of  the  proceedings  which  brought  them  into  existence. 
These  papers  were  unnecessary.  They  were  not  the  foun- 
dation of  the  action.  The  foundation  of  the  action  was  an 
attempt  to  collect,  under  color  of  authority,  illegal  and  void 
assessments. 

The  assessments  were  void,  for  the  reason  that  the  assess^ 
ors  did  not  view  and  examine  all  the  lands  within  one  and 
one-half  miles  of  the  road,  and  within  a  like  distance  of 
each  terminus  thereof,  in  accordance  with  the  stajiute.  This 
point  has  been  so  often  decided  in  this  court,  that  reference 
to  the  decisions  is  unnecessary. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  proceed  in  accordance  with 
this  opinion,  and  each  party  has  leave  to  amend  pleadings. 

y.  Gavin,  y.  D.  Miller,  %  S.  Scobey,  and  O.  B.  Scobey,  for 
appellants. 

W.  Cuntback,  S.  A.  Bonner,  B.  W.  Wilson,  C.  Ewing,  and 
y.  K.  Ewing,  for  appellees. 


r 
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Cromib  £t  AL.  z/.  Hoover. 

Pleading.— ^/o/  Estate, — Fixtttresj^hxn  allegation  tbat  a  person  owns  real  l!^LJ? 

estate  implies  that  lie  owns  the  buildings  erected  thereon. 

Venue.— Gion^  ^-^Hie  venue  in  a  civil  action  may  be  changed  to  a  county 
in  a  difierent  drcttit  or  district 

EnDENCE.- Z^of^. — Where  A.  seeks  to  recover  of  B.  the  possession  of  real 
estate,  and  B.  claims  possession  under  a  lease  from  A.  to  C,  and  by  C.  as* 
signed  to  B.,  the  lease  is  competent  evidence  on  the  part  of  A.,  to  show  that 
tlie  time  for  which  die  premises  were  leased  has  expired. 

FEAcncE.— TH^. — Jury, — ^In  an  action  to  recover  the  possession  of  real 
estate,  and  for  damages  for  buildings  removed  from  the  same,  where  it  was 
admitted  by  the  pleadings,  and  by  the  defendants  after  the  evidence  was  closed, 
that  the  plaintiff  was  the  owner  of  the  real  estate,  and  that  the  buildings  were 
lemored  at  a  time  when  the  defendants  had  no  legal  right  to  occupy  the 
prtmises; 

Hdd^  that  it  was  unnecessary  for  the  court  to  submit  to  the  jury  any  questions 
of  fact,  except  the  assessment  of  the  amount  of  danu^^es  sustained  by  the 
plaintiC 

Landlord  and  Tenant. — Fixtures.^^A,  tenant,  who,  for  the  better  use  or  en- 
joyment of  leased  premises,  erects  buildings  thereon,  may,  at  any  time  before 
his  right  of  enjoyment  expires,  remove  the  buildings.  If  he  omit  to  remove 
them  until  his  right  of  enjoyment  ceases,  and  his  possession  and  right  to  use 
or  occupy  the  premises  become  wrongful,  such  omission  is  to  be  defsmed  an 
abandonment  of  his  right,  and  the  buildings  become  a  part  of  the  real  estate ; 
and.  if  the  tenant  afterward  sever  them,  he  becomes  a  trespasser. 

APPEAL  from  the  Carroll  Circuit  Court 
BosKiRK,  J. — ^The  appellee,  on  the  23d  day  of  March, 
1867,  filed  his  complaint  in  the  Tippecanoe  Circuit  Court, 
against  the  appellants,  in  which  he  averred  that  he  was  the 
owner  and  entitled  to  the  possession  of  certain  described 
real  estate  in  Tippecanoe  county,  and  that  the  appellants 
held  possession  thereof  without  right,  and  had  for  four 
months  last  past  kept  the  plaintiff  out  of  possession. 

To  this  complaint  Cromie  answered,  denying  his  posses- 
sion of  the  property  in  controversy,  except  a  portion  thereof, 
about  one  hundred  feet  square,  on  which  his  ice-houses  were 
erected,  and  averring  that  as  to  the  parcel  thereof  of  which 
he  was  so  in  possession,  prior  to  the  ist  day  of  February, 
Vol.  XL. — ^4 
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1867,  with  the  knowledge  and  consent  of  said  plaintifl^  he 
stored  a  large  quantity  of  ice  thereon,  which  ice,  at  the  time 
it  was  so  stored,  said  plaintiff  well  knew,  was  to  be  used  as 
an  article  of  merchandise,  and  was  not  to  be  removed  until 
the  time  for  selling  ice  during  the  ensuing^season,  which  time 
had  not  arrived  when  this  suit  was  commenced. 

The  defendant  Burroughs  answered  by  the  general  denial. 

To  the  answer  of  Cromie  the  appellee  demurred,  but  his 
demurrer  was  overruled,  and  he  excepted,  and  replied  by  the 
general  denial. 

On  the  20th  of  March,  1868,  the  appellee  commenced  a 
second  suit  against  the  appellants,  in  the  same  court.  In  his 
complaint  in  this  suit  he  avers  that,  on  the  19th  day  of  No- 
vember, 1867,  the  appellants,  without  leave,  and  wrongfully, 
entered  on  the  lands  described  in  the  complaint  in  the  first 
suit,  and  tore  down  three  valuable  frame  buildings  situated 
thereon,  and  carried  off  the  lumber  of  which  the  same  had 
been  constructed,  to  the  damage,  etc. 

At  the  April  term,  1869,  of  said  court  the  two  causes 
were,  by  consent  of  parties,  consolidated,  the  complaint  in 
the  second  suit  to  be  known  as  paragraph  second. 

The  appellants  separately  demurred  to  the  second  para* 
graph,  which  demurrer  the  court  overruled,  and  appellants 
excepted. 

The  appellants  thereupon  filed  their  additional  answer  in 
two  paragraphs,  the  first  in  denial,  and  the  second  paragraph 
is  limited  to  the  second  paragraph  of  the  complaint,  and  in 
it  the  appellants  admit  their  removal  of  the  buildings,  as 
stated  in  the  second  paragraph  of  the  complaint,  but  aver 
that  the  said  buildings  were  their  property,  and  that  being  in 
the  peaceable  possession  of  the  real  estate  on  which  they 
were  located,  they  peaceably  removed  the  same,  as  they  had 
the  right  to  do. 

Thereupon  the  appellants  filed  their  affidavit  for  a  change 
of  the  venue,  on  account  of  local  prejudices,  which  was 
granted,  and  the  venue  was  changed  to  the  Goroll  Circuit 
Court,  which  was  in  a  different  circuit    The  appellants  ex- 
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cepted  to  the  case  being  changed  cnit  of  the  circuit.  This 
question  the  appellants  again  presented  in  the  Carroll  Circuit 
Court,  but  it  was  overruled,  and  they  excepted.  Thereupon 
the  appellee  replied  in  denial  of  the  second  paragraph  of  the 
answer. 

The  appellee,  by  the  leave  of  court,  filed  an  amendment 
to  the  first  paragraph  of  the  complaint,  in  which  he  alleged 
that  the  lands  described  in  the  original  complaint  were  con- 
t^ous  to  the  Wabash  and  Erie  Canal,  were  suitable  for 
storing  ice,  and  that  he  could  and  would  liave  stored  ice  to 
the  value  of  five  thousand  dollars  during  the  month  of  Feb- 
ruary, 1867,  had  he  not  been  prevented  by  the  wrongful 
holding  of  the  defendants ;  that  the  ice  had  melted  before 
the  suit  was  brought,  and  had  not  afterward  formed.  This 
amendment  the  appellants  moved  to  strike  out,  but  the 
court  overruled  the  motion,  and  they  excepted. 

The  parties  then  agreed  that  the  pleadings,  subsequent  to 
the  complaint,  ''  be  considered  as  refiled  after  the  making  of 
the  amendment." 

The  cause  went  to  trial  before  a  jury.  The  court  submit- 
ted to  the  }ury  an  agreed  statement  of  facts  and  certain  in- 
terrogatories, which  were  answered.  The  jury  found  for  the 
plaintiff  and  assessed  his  damages  on  the  first  paragraph  of 
the  complaint  at  four  hundred  and  twenty-five  dollars,  and 
for  the  removal  of  the  buildings  at  six  hundred  and  sixty- 
five  dollars. 

The  appellants  moved  the  court  for  a  new  trial,  assigning 
therefor  four  reasons ;  first,  because  the  damages  were  ex- 
cessive; ^second  and  third,  that  the  verdict  was  not  sustained 
by  the  evidence,  and  was  contrary  to  law ;  fourth,  error  of 
law  occurring  at  the  trial,  in  the  admission  of  the  lease  from 
Hoover  to  Mousch  in  evidence ;  second,  the  refusal  to  instruct 
asasked ;  third,  in  the  giving  of  certain  instructions ;  fourth,.in 
submitting  the  interrogatories  to  the  jury. 

The  court  overruled  the  motion,  and  rendered  judgment 
on  the  verdicL 
The  ai^Uants  have  assigned  for  error,  first,  overruling 
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the  demurrer  to  the  ^second  paragraph  of  the  complaint ; 
second,  the  Tippecanoe  Circuit  Court  erred  in  changing  the 
venue  to  the  Carroll  Circuit  Court ;  third,  the  Carroll  Circuit 
Court  erred  in  refusing  to  remand  the  cause  to  Tippecanoe 
Circuit  Court;  fourth,  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

The  objection  urged  to  the  second  paragraph  of  the  com- 
plaint is,  that  it  does  not  contain  an  allegation  that  the 
buildings  torn  down  belonged  to  the  plaintiff.  We  think 
the  objection  is  untenable.  It  was  averred  that  the  real 
estate  upon  which  the  buildings  were  located  belonged  to 
the  plaintiff.  It  is  true,  as  maintained  by  the  appellants,  that 
it  frequently  occurs  in  this  age  of  trade,  that  one  person 
owns  the  land  and  another  the  improvements,  but  such  is 
not  the  general  rule.  We  think  that  an  allegation  that  a 
person  owns  real  estate  implies  that  he  owns  the  buildings 
erected  thereon. 

We  will  consider  the  second  and  third  assignments  of 
error  together.  These  assignments  present  for  our  decision 
the  question  of  whether  the  Tippecanoe  Circuit  Court  erred 
in  changing  the  venue  to  a  county  out  of  the  circuit 

In  the  case  of  Miller  v.  The  Toledo^  Wabash^  and  Western  R. 
W.  Company y  33  Ind.  535,  we  decided,  upon  mature  considera- 
tion, that  a  change  of  venue,  in  a  civil  action,  might  be 
made  to  a  county  in  a  different  circuit  or  district  We  ad- 
here to  the  ruling  in  that  case.  In  our  opinion,  the  Tippe- 
cslnoe  Circuit  Court  committed  no  error  in  changing  the 
venue  to  the  Carroll  Circuit  Court,  and,  consequently,  that 
the  Carroll  Circuit  Court  committed  no  error  in  refusing  to 
remand  the  cause  to  the  Tippecanoe  Circuit  Court. 

This  leaves  for  our  decision  the  question  of  whether  the 
court  erred  in  overruling  the  motion  for  a  new  trial.  This 
assignment  of  error  presents  for  our  examination  several 
questions,  which  will  be  disposed  of  in  their  order. 

It  is,  in  the  first  place,  insisted  that  the  appellants  were 
entitled  to  a  new  trial,  because  the  court  erred  in  admitting 
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in  evidence  a  written  lease  executed  by  the  appellee  to  one 
John  P.  Mousch,  which  Mousch,  in  the  spring  of  1 866,  assigned 
to  the  appellant  Cromie,  and  under  which  Cromie  and  Bur- 
roughs, as  his  agent,  held  possession  of  the  property  de- 
scribed in  the  complaint 

We  are  of  the  opinion  that  such  lease  was  properly  ad- 
mitted, under  both  paragraphs  of  the  complaint    l^y  the 
first  paragraph  of  the  complaint,  the  plaintiff  sought  to 
recover  the  possession  of  the  real  estate.    The  controverted 
question  was,  whether  the  possession  of  the  defendants  was 
wrongful.    The  defendants  claimed  under  and  by  virtue  of 
the  lease  in  question.    The  lease,  in  express  terms,  stipulated 
when  the  term  shouM  commence,  and  when  it  should  end. 
It  was  therefore  competent  to  show  when  the  term  com- 
menced, and  when  it  terminated.     By  the  second  paragraph 
of  the  complaint,  the  plaintiff  sought  to  recover  damages 
for  removing  certain  houses  erected  on  the  real  estate  in 
controversy.     The  defendants  admitted  the   removal,  but 
justified  it  upon  the  ground  that  they  were  the  tenants  of 
the  plaintiff,  and  as  such  had  erected  the  houses  for  the 
purposes  of  trade,  and  that  they  had  removed  them  during 
their  term  and  possession.    The  presumption  would  be  that 
when  the  term  expired,  the  possession  of  the  leased  premises 
would  be  surrendered  to  the  owner.    So,  when  the  plaintiff 
had  established  the  time  when  the  lease  expired,  and  that  the 
defendants  had  afterward  removed  the  buildings,  the  burden 
would  be  thrown  upon  them  of  showing  by  what  authority 
and  upon  what  conditions  they  continued  in  the  possession 
of  the  leased  property  after  the  expiration  of  the  lease. 

It  is  next  insisted  that  the  court  erred  in  withdrawing 
fix>m  the  jury  all  questions  of  fact,  except  the  measure  of 
damages.    The  verdict  of  the  jury  is  as  follows : 

"  The  parties  having  agreed  that  the  plaintiff  is  entitied  to 

recover  the  premises  in  question,  and  submitting  as  to  the 

question  of  the  amount  of  damages  only^  and  therefore  we 

answer  the  following  questions : 

**  1st  Question.  How  much  damage  has  the  plaintiff  suf- 
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fered  in  consequence  of  the  defendants'  holding  over  the 
premises  after  the  expiration  of  the  term  ? 

"Answer.  We,  the  jury,  find  in  favor  of  the  plaintiff,  and 
assess  the  damages  at  (J425)  four  hundred  and  twenty-five 
dollars.  Samuel  Mullenden,  Foreman. 

"Question  2d.  What  amount  of  damages  has  the  plaintiff 
suffered,  if  any,  in  consequence  of  the  removal  of  said  fix- 
tures, if  you  find  them  removed,  as  alleged,  by  the  defendants  ? 

"Answer.  We,  the  jury,  find  for  the  plaintiff,  and  assess 
his  damages  at  (1^665)  six  hundred  and  sixty-five  dollars. 

"Samuel  Mullenden,  Foreman." 

It  is  claimed  by  the  appellants,  that  the  court  was  not 
authorized  by  the  admissions  of  the  defendants  to  make  the 
statement  to  the  jury  that  was  made,  and  which  is  called 
the  "  preamble  to  the  instructions."  The  admissions  of  the 
defendants  are  stated  as  foHows,  in  a  bill  of  exceptions : 

"  Be  it  remembered,  that  after  the  evidence  was  closed  and 
after  the  said  defendants  had  admitted  the  plaintifTs  right  to 
recover  the  possession  of  whatever  of  said  premises  were 
occupied  by  them,  and  had  admitted  the  plaintiff's  owner- 
ship of  the  whole  property,  and  that  they  had  no  legal  right 
to  occupy  any  portion  of  them  after  the  first  day  of  Feb- 
ruary, 1867,  the  court,  of  its  own  motion,  directed  the  jury, 
over  the  objection  of  the  defendants,  to  answer  the  following 
interrogatories  (then  follow  the  questions  above  set  out), 
which  was  the  only  matter  connected  with  said  cause  left  to 
the  jury ;  to  which  action  of  the  court  the  said  defendants 
then  and  there  at  the  proper  time  excepted,  and  pray  that 
this  their  bill  of  exceptions  be  signed  and  sealed  by  the 
court,  and  made  a  part  of  the  record  of  this  cause,  which  is 
accordingly  done.  Horace  P.  Biddle.  [seal]  " 

By  the  above  bill  of  exceptions,  the  right  of  the  plaintiflT 
to  recover  the  possession  of  whatever  of  said  premises  wer^ 
occupied  by  the  defendants,  was  expressly  admitted.  Under 
this  admission,  the  jury  had  nothing  to  do,  so  far  as  the  first 
paragraph  of  the  complaint  was  concerned,  but  to  assess  the 
plaintiff  ^s  damages  for  the  wrongful  detention  of  said  premises. 
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The  defendants  also  admitted  that  the  plaintiff  was  the 
owner  of  all  the  property  described  in  the  complaint,  ''and 
that  they  had  no  legal  right  to  occupy  any  portion  of  them 
after  the  first  day  of  February,  1867." 

Under  the  above  admission,  the  only  question  of  fact  un- 
determined was,  whether  the  defendants  had,  at  the  time 
named  in  the  second  paragraph  of  the  complaint,  removed 
the  buildings. 

That  question  is  put  to  rest  by  the  third  paragraph  of  the 
answer  to  the  second  paragraph  of  the  complaint,  which 
reads  as  follows : 

"Par.  3.  For  further  answer  to  the  second  paragraph  of 
said  complaint,  they  say  that  they  admit  that  they  removed 
certain  buildings  from  said  premises,  but  say  that  said  build- 
ings were  the  property  of  the  defendant,  John  P.  Cromie, 
placed  upon  said  premises  by  the  consent  of  said  plaintiff, 
and  that  they,  as  they  of  right  might,  having  peaceable  pos- 
session of  that  part  of  said  premises  whereon  said  buildings 
were  situate,  removed  the  same,  which  act  is  the  same  sup- 
posed trespass  complained  of." 

The  admissions,  as  made  in  the  pleadings,  and  as  con- 
tained in  the  bill  of  exceptions,  amount  to  the  following: 
first  that  the  plaintiff  was  the  owner  of  the  whole  property 
described  in  the  complaint ;  second,  that  the  defendants,  on 
the  19th  day  of  November,  1867,  removed  the  buildings 
situated  on  said  premises ;  third,  that  the  defendants  had  no 
legal  right  to  occupy  any  portion  of  the  premises  after  the 
1st  day  of  February,  1867. 

These  admissions  rendered  it  unnecessary  for  the  court  to 
submit  to  the  jury  any  question  of  fact.  The  only  duty 
imposed  upon  the  jury  was  to  assess  the  damages  which  had 
been  sustained  by  the  plaintiflT.  It  was  for  the  court  to  de- 
termine whether,  upon  the  facts  admitted  to  be  true,  the 
plaintiff  was  entitled  to  recover.  The  court,  in  overruling  a 
motion  for  a  new  trial,  has  decided  that  the  plaintiff  was  en- 
titled to  recover  the  sums  foimd  by  the  jury.  The  only 
objection  urged  to  the  finding  on  the  fiirst  paragraph  of  the 
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complaint  is,  that  the  amount  is  excessive.  We  could  not 
disturb  the  verdict  of  the  jury  for  that  reason.  The  jury 
were  better  qualified  to  judge  of  the  amount  of  damages 
than  we  are. 

We  are  next  to  inquire  and  determine  whether,  upon  the 
facts  admitted  to  be  true,  the.  defendants  had  tlie  right  to 
remove  the  buildings  which  had  been  erected  by  them,  for 
the  purposes  of  trade,  the  relation  of  landlord  and  tenant 
having  existed  between  the  plaintiff  and  the  defendants. 

In  Van  Ness  v.  Pacard,  2  Peters,  137,  Judge  Story, 
speaking  for  the  court,  says :  "  The  general  rule  of  the 
common  law  certainly  is,  that  whatever  is  once  annexed  to 
the  freehold  becomes  part  of  it,  and  cannot  afterward  be 
removed,  except  by  him  who  is  entitled  to  the  inheritance. 
The  rule,  however,  never  was,  at  least  as  far  back  as  we  can 
trace  it  in  the  books,  inflexible,  and  without  exceptions.  It 
was  construed  most  strictly  between  executor  and  heir,  in 
favor  of  the  latter;  more  liberally  between  tenant  for  life  or 
in  tail  and  remainderman  or  reversioner,  in  favor  of  the 
former ;  and  with  much  greater  latitude  between  landlord  and 
tenant,  in  favor  of  the  tenant.  But  an  exception  of  a  much 
broader  cast,  and  whose  origin  may  be  traced  almost  as  high 
as  the  rule  itself,  is  of  fixtures  erected  for  the  purposes  of 
trade.  Upon  principles  of  public  policy,  and  to  encourage 
trade  and  manufactures,  fixtures  which  were  erected  to  carry 
on  such  business  were  allowed  to  be  removed  by  the  tenant 
during  his  term^^and  were  deemed  personalty  for  many  other 
purposes." 

The  same  learned  judge  says:  ^'But  the  question, 
whether  removable  or  not,  does  not  depend  upon  the  form 
or  size  of  the  building,  whether  it  has  a  brick  foundation  or 
not,  or  is  one  or  two  stories  high,  or  has  a  brick  or  other 
chimney.  The  sole  question  is,  whether  it  is  designed  for 
purposes  of  trade  or  not.  A  tenant  may  erect  a  large  as 
well  as  a  small  messuage,  or  a  soap  boilery  of  one  or  two 
stories  high,  and  on  whatever  foundations  he  may  choose/' 

The  right  of  the  tenant  to  remove  tcade  fixtures  is  well  and 
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firmly  established,  but  the  difficulty  has  been  in  adopting  a 
uniform  rule  as  to  when  the  right  shall  be  exercised.  There 
has  been  much  conflict  upon  this  point.  The  old  rule  was, 
that  the  right  must  be  exercised  before  the  expiration  of  the 
tenn,  or  the  fixtures  would  go  to  the  landlord.  In  PetUon 
V.  Robart^  2  East,  88,  it  was  held,  that  the  tenant  might  re- 
move Ae  fixtures  notwithstanding  the  term  had  expired,  if 
he  remained  in  the  possession  of  the  premises.  An  impor- 
tant modification  was  made/to  this  rule  in  Weeton  v.  Woodcock^ 
j'U.&W.  14,  where  it  was  said  that  **  the  rule  to  be  col- 
lected from  the  several  cases  decided  on  this  subject  seems 
to  be  this,  that  the  tenant's  right  to  remove  fixtures  con- 
tinues during  his  original  term,  and  during  such  further 
period  of  possession  by  him,  as  he  holds  the  premises  under 
a  right  still  to  consider  himself  as  tenant" 

The  above  rule  was  approved  of  and  adhered  to  in  the 
subsequent  case  of  T/ie  London  and  Westminster  Loan  and 
Discount  Company  v.  Drake ^  6  C.  B.  798,  and  may  be  regard- 
ed as  the  settled  law  in  England. 

The  American  rule  upon  the  subject  is  stated  with  g^reat 
clearness  and  precision  by  Mr.  Justice  Harris,  in  the  case  of 
^ng  V.  WUcomb^  7  Barb.  263,  where  he  says :  *'  The  an- 
cient rule,  that  whatever  was  attached  to  the  fi-eehold  by  the 
tenant  became  a  part  of  the  freehold,  and  could  not  afterward 
be  removed  by  him,  has  gradually  been  relaxed  in  favor  of 
Ae  tenant^  until  now,  I  understand  the  general  rule  to  be, 
ttat  any  one,  who  has  a  temporary  interest  in  land,  and  who 
makes  additions  to  it  or  improvements  upon  it,  for  the  pur- 
pose of  the  better  use  or  enjoyment  of  it,  while  such  tempo- 
rary interest  continues,  may,  at  any  time  before  his  right  of 
enjoyment  expires,  rightfully  remove  such  additions  and  im- 
provements. If  he  omit  to  sever  the  addition  or  improve- 
ment until  his  right  of  enjoyment  ceases,  such  omission  is 
to  be  deemed  an  abandonment  of  his  right,  and  thereafter 
the  addition  or  improvement  he  has  made  becomes,  to  all 
intents,  a  part  of  the  inheritance ;  and  the  tenant,  as  well  as 
asjr  other  person  who  severs  it,  becomes  a  trespasser.    I 
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thmk  this  may  now  be  stated  to  be  the  general  rule  in 
respect  to  fixtures  which  a  tenant  attaches  to  a  freehold." 

It  was  expressly  stipulated  in  the  lease  between  Hoover 
and  Mousch,  which  Mousch  assigned  to  the  appellants,  and 
under  and  by  virtue  of  which  they  derived  their  right  to  the 
premises  in  dispute,  that  the  term  should  expire  on  the  first 
day  of  February,  1867.  The  defendants  did  not  surrender 
on  that  dayw  On  the  23d  day  of  March,  1867,  the  appellee 
commenced  his  action  for  possesion  of  the  premises.  The 
defendants  kept  possession  until  the  12th  day  of  November, 
1867,  when  Hoover  entered  and  took  possession.  On  the 
19th  day  of  November,  the  defendants  entered  upon  the 
premises  and  tore  down  the  buildings  and  removed  the  lum- 
ber. In  the  English  cases  it  is  said  that  the  right  to  remove 
the  fixtures  continues  so  long  as  ''the  tenant  holds  the 
premises  under  a  right  still  to  consider  himself  as  tenant ;'' 
while  in  the  American  cases  the  expression  is  used  "  until 
his  right  of  enjoyment  ceases."  The  question  arises  what  is 
meant  by  these  expressions.  '' 

In  the  recent  case  of  Leader  v.  Hontewoody  5  C.  B.  546, 
the  court  gave  a  definition  of  what  was  intended  by  the 
expression  used  in  the  previous  cases.  The  court  say: 
''  The  law  as  to  the  limit  of  time  within  which  a  tenant  is 
allowed  to  sever  from  the  freehold  the  fixtures  which  are 
usually  called  'tenant's  fixtures,'  is  by  no  means  clearly 
settled.  According  to  the  older  authorities,  the  rule  was, 
that  he  must  sever  them  during  the  term.  But,  in  Pen- 
ton  V.  Robarty  2  East,  88,  it  appears  to  have  been  considered 
that  the  severance  might  be  made  even  after  the  expiration 
of  the  tenant's  interest,  if  he  has  not  quitted  possession. 
However,  in  Weetan  v.  Woodcock,  7  M.  &  W.  14,  the  rule  was 
laid  down  that  the  tenant's  right  continues  only  during  his 
original  term,  and  'such  further  period  of  possession  by  him 
as  he  holds  the  premises  under  a  right  still  to  consider  him- 
self as  tenant'  It  is,  perhaps,  not  easy  to  understand  fully 
what  is  the  exact  meaning  of  this  rule,  and  whether  or  not 
it  justifies  a  tenant  who  has  remained  in  possession  after  the 
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end  of  his  term,  and  so  become  a  tenant  ^  at  sufTerance,  in 
severing  the  fixtures  during  the  time  he  continues  in  posses- 
sion as  such  tenant  But  the  rule,  whatever  its  exact  mean- 
ing may  be,  is  plainly  inconsistent  with  the  argument  relied 
on  by  the  counsel  for  the  plaintiff  in  the  present  case,  viz., 
that  the  right  of  the  tenant  continues  till  he  has  evinced  an 
intention  to  abandon  his  right  to  the  fixtures ;  and  that,  con- 
sequently, the  verdict  of  the  jury,  which  has  negatived  any 
such  intention,  is  conclusive  in  his  fiivor.  And  it  is  unneces- 
sary to  consider  the  import  of  the  rule  with  reference  to  the 
right  of  a  tenant  at  sufferance  during  the  continuance  of 
such  tenancy ;  because  the  landlord,  in  the  present  case,  had 
re-entered  and  thereby  put  an  end  to  the  tenancy,  before 
the  plaintiff  attempted  to  enforce  his  right.  He  cannot, 
therefore,  sustain  any  claim  for  damages  in  respect  of  the 
defendant's  having  prevented  him  from  severing  the  fixtures ; 
for,  at  that  time,  the  plaintiff  had  ceased  to  be  a  tenant  of 
any  kind,  or  to  hold  the  premises  under  any  right  to  con- 
sider himself  as  such." 

In  Bircker  v.  Parker,  40  Mo.  118,  it  was  said:  "The  de- 
fendant held  over  ailer  the  time  for  which  the  premises  were 
originally  let,  but  the  holding  was  with  the  consent  of  the 
landlord,  and  was  therefore  a  tenancy  from  year  to  year, 
upon  the  same  terms  and  conditions  as  those  contained  in 
the  lease;  and  whatever  erections  he  made  while  in  posses- 
sion of  the  premises,  for  the  more  beneficial  enjoyment  of 
the  same,  he  had  a  right  to  remove  before  the  expiration  of 
the  term,  provided  they  could  be  severed  without  material 
injury  to  the  freehold." 

In  MasM  V.  Fenn,  13  111.  525,  it  was  said:  "But  the  ar- 
ticles were  not  removed  during  the  continuance  of  the  lease, 
and  it  isy  therefore,  insisted  that  the  tenant  has  lost  his  right 
to  reclaim  them.  We  think  otherwise.  He  remained  in 
possession  of  the  premises  after  the  expiration  of  the  term, 
and,  as  we  must  presume,  with  the  assent  of  the  landlord. 
His  right  of  removal  continued  so  long  as  he  was  rightfully  in 
possession." 
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So  it  was  held  in  Davis  v.  Moss,  38  Pa.  St.  346,  that,  "If 
a  tenant  remain  in  possession  after  the  expiration  of  his  term, 
and  perform  all  the  conditions  of  the  lease,  it  amounts  to  a 
renewal  of  the  lease  from  year  to  year,  and  I  take  it  he 
would  be  entitled  to  remove  fixtures  during  the  year." 

The  rule  is  stated  by  Taylor,  in  his  work  on  Landlord  and 
Tenant,  sec.  5  5  3,  as  follows :  "Where  a  tenant,  therefore,  has  a 
right  to  remove  fixtures,  and  wishes  to  leave  them  on  the 
premises  after  the  expiration  of  the  term,  for  the  purpose  of 
valuing  them  to  an  incoming  tenant,  or  for  any  other  purpose, 
it  can  only  be  done  with  his  landlord's  consent;  for  if,  without 
such  consent,  they  remain  on  the  premises  after  the  expira- 
tion of  the  term,  the  tenant  loses  his  property  in  them." 

It  is  very  manifest  to  us,  from  the  foregoing  authorities, 
that  the  possession  of  the  tenant  at  the  time  of  the  removal, 
must  be  rightful,  and  not  wrongful. 

It  is  conceded  in  the  case  at  bar,  that  the  lease  expired  on 
the  1st  of  February,  1867;  that  the  appellants  continued  in 
possession  after  the  expiration  of  the  lease,  without  any  ex- 
press contract  for  an  extension  of  the  term ;  that  we  cannot 
presume  that  they  continued  in  possession  with  the  consent 
of  the  landlord,  for  his  promptly  bringing  his  action  for 
possession  rebuts  any  such  presumption ;  that  the  appellants 
had  no  legal  right  to  occupy  any  portion  of  the  premises 
after  the  ist  day  of  February,  1867;  that  the  landlord  en- 
tered and  took  possession  of  the  premises  on  the  1 2th  day 
of  November,  1867,  and  that  the  buildings  were  not  removed 
until  the  19th  day  of  November,  1867. 

The  possession  of  the  appellants  from  the  expiration  of 
the  term  as  stipulated  in  the  lease,  to  the  12th  day  of  No- 
vember, 1867,  was  wrongful  and  without  right;  and  after 
Hoover  entered  and  took  possession  of  the  premises,  they 
ceased  to  be  tenants  for  any  purpose ;  and  when  they  entered 
on  the  19th  of  November,  1867,  and  tore  down  and  removed 
the  buildings  in  question,  they  were  trespassers,  and  as  such 
were  liable  for  the  value  of  such  buildings. 

To  avoid  any  misconceptionof  our  views,  it  is  proper  that 
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we  should  say  that  the  rule  above  stated  applies  where  the 
renting  is  for  a  certain  and  definite  period^  and  where  there 
is  no  contract  regulating  the  right  to  remove  additions  or 
improvements.  Whatever  may  be  the  right  of  the  tenant 
by  mere  force  of  his  relation  and  the  law  to  remove  a  fix- 
ture, there  is  no  doubt  but  this  right  may  be  regulated  by 
the  agreement  or  undertaking  of  the  parties.  Merritt  v. 
yuddy  14  CaL  59,  and  authorities  therexited. 

There  are  caseS|  also,  in  which,  from  the  very  nature  of  the 
tenancy,  the  lessee  must  have  the  privilege  of  removing  fix- 
tures after  the  termination  of  his  interest ;  such  as  when  he 
holds  under  any  uncertain  term  or  contingency,  as  for  life, 
or  at  will,  or  upon  the  happening  of  an  event.  In  such 
cases  no  presumption  of  gift  arises;  the  property  still  re- 
mains in  the  tenant,  and  he  may  remove  it  after  his  term  has 
ended,  provided  he  exercises  that  right  within  a  reasonable 
time.    Taylor  L.  &  Ten.  413. 

Counsel  have  discussed  the  question  of  whether  the  court 
erred  in  refusing  to  give  certain  instructions  asked  by  ap- 
pellants, and  in  the  giving  of  certain  instructions.  Having 
arrived  at  the  conclusion  that,  under  the  admissions  of  the 
parties,  the  only  question  of  fact  which  was,  or  could  have 
been,  submitted  to  the  jury,  was  the  assessment  of  damages, 
we  shall  not  examine  the  instructions  given  or  those  refused, 
as  they  related  to  questions  of  law  and  fact,  which  were  not 
submitted  to  the  juiy. 

The  judgment  is  affirmed,  with  costs. 

%  M.La  Rue,  for  appellants. 

Z.  Baini,  for  appellee. 


The  Board  of  Commissioners  of  Scott  County  et  al.  v. 
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appeal  cannot  be  taken  from,  an  order-of  tte  board  of  county  oomnussioners 
changing  or  relocating  the  county  seat 

APPEAL  from  the  Scott  Common  Pleas, 

Pettit,  C.  J. — The  appellants  on  proper  petition  made'  an 
order  for  the  relocation  of  the  county  seat,  from  which  order 
an  appeal  was  taken  to  the  common  pleas  court,  and  the 
appellees  filed  a  petition,  alleging  that,  notwithstanding  the 
appeal,  the  board  of  commissioners  were  going  on  to  erect 
the  county  building  at  the  new  location,  and  praying  an  in- 
junction, etc. 

A  restraining  order  was  granted  on  filing  the  petition, 
without  notice  to  the  board.  At  a  regular  term  of  the  court, 
a  motion  was  made  by  the  board  to  dissolve  the  restraining 
order,  which  was  overruled,  and  an  injunction  was  granted 
against  the  board,  forbidding  the  erection  of  the  new  buil- 
dings until  the  appeal  should  be  determined.  The  real  and 
only  question  in  the  case  is,  can  an  appeal  be  taken  from  an 
order  of  the  commissioners  changing  or  relocating  the 
county  seat? 

In  the  twice  well-considered  case  of  Bosley  v.  Ackehnire^ 
39  Ind.  536,  we  held  that  no  appeal  lies  in  3uch  a  case,  and 
we  adhere  to  the  ruling  in  that  case. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
with  instructions  to  the  court  below  to  dissolve  the  injunc- 
tion and  dismiss  the  case  for  want  of  jurisdiction. 

W.  K.  Marsltally  E.  C.  Devote^  and  G,  W.  Paul,  forappellants. 

y.  K  Crowe, Dutdap,  W.  C.  Price,  T.  A.  Hendricks, 

0.  B.  Hard,  and  A,  W.  Hendricks,  for  appellees. 


The  Citv  of  Lafayette  v.  BijOOd. 

Cmr^Neigligerue, — Coal  VauU* — ^It  is  not  a  negligent  or  wrongful  act  for  a  city 
to  silently  allow  the  owner  of  property  abetting  on  a  street  to  propedy  con- 
struct  a  coal  vault  under  the  sidewalk. 
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Same.— The  dty  ts  not  chaxgeaUe  with  negligence  where  the  occupant  of  the 
premises  usiog  snch  vaolt  leaves  the  opemng  of  said  vault,  in  the  sidewalk, 
uncovered  for  a  short  time  while  engaged  in  patting  coal  into  the  vault,  and 
where  tbe  city  officials  have  not  notice  that  it  is  uncovered. 

APPEAL  from  the  Tipftecanoe  Common  Pleas. 

Downey,  J. — The  appellee  sued  the  city  for  injuries  re- 
ceived by  her  in  December,  1869,  from  falling  into  an  open- 
ing in  the  pavement  of  the  sidewalk  of  one  of  the  streets 
of  the  city,  and  recovered  a  verdict  for  five  hundred  dollars, 
la  answer  to  interrogatories,  the  jury  found  the  following 
&cts:   That  the  place  in  the  city  where  the  plaintiff  received 
the  injuries  was  in  front  of  room  number  nine.  Heath's  block. 
North  Fifth  street;  that  it  was  between  the  hours  of  ten  and 
twelve  o'clock  in  the  forenoon;  that  she  was  of  the  age  of 
seven  years,  four  months,  and  twenty-three  days ;  that  the 
opemng  in  the  pavement  was  about  eighteen  inches,  and 
circular;  that  the  injuries  were  not  received  through  any 
defect  in  the  construction  of  the  sidewalk  over  the  exca- 
vation; that  the  aperture  had  been  uncovered  for  about 
three  minutes  before  the  plaintiff  fell  into  it;  that  it  was  left 
uncovered  by  one  Emmons,  for  the  purpose  of  putting  coal 
in  the  cellar,  and  he  was  at  the  time  engaged  in  putting  coal 
into  the  aperture ;  that  the  city  had  no  previous  notice  that 
the  aperture  was  uncovered  at  the  time  said  plaintiff  re- 
ceived said  injuries.    The  special  findings  state  also  the 
nature  of  the  injuries  received  by  the  plaintiff,  and  that  they 
are  not  necessarily  of  a  permanent  character;  that  the  only 
authority  given  by  the  city  to  any  one  for  the  making  of 
the  excavation  under  tiie  sidewalk,  etc.,  was  by  not  pro- 
hibiting the  same ;  that  said  excavation  under  the  sidewalk 
was  made  by  William  P.  Heath,  in- 1863,  and  that  said 
Emmons  was  in  the  act  of  taking  a  box  of  coal  out  of  the 
wagon  to  deposit  the  same  in  the  opening,  with  his  back  to 
the  opening  when  the  injuries  occurred. 

The  plaintiff  moved  the  court  to  grant  her  a  new  trial,  and 
pending  that  motion,  the  city,  by  its  counsel,  filed  a  paper  in 
which  it  admitted  that  the  answer  to  question  eleven  should 
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be  understood  and  held  to  be  with  this  qualification^  that 
the  city  had  no  notice  that  the  aperture  was  open  at  the  time 
of  the  injury,  except  such  as  might  be  presumed  from  the 
fact  that  Emmons  had  opened  the  same ;  that  Emmons  was 
a  tenant  of  Heath,  the  owner,  and  was  in  the  occupancy  as 
such  tenant  of  the  premises  abutting  on  the  sidewalk  in  which 
the  aperture  existed. 

The  court  overruled  the  plaintiff's  motion  for  a  new  trial. 

The  defendant  then  moved  the  court  for  judgment  in  its 
favor  on  the  special  findings,  notwithstanding  the  general 
verdict  Tliis  motion  was  overruled  by  the  court,  and  the 
defendant  excepted.  The  court  then  rendered  final  judg- 
ment for  the  plaintiff  for  the  amount  found  by  the  jury. 

The  city  appealed,  and  has  assigned  for  error  the  over- 
ruling of  her  motion  for  judgment  on  the  special  findings, 
and  the  improper  rendition  of  judgment  for  the  plaintiff. 
The  question  is  purely  a  legal  one.  Is  the  city  liable  up<Hi 
the  facts?  It  cannot  be  claimed  that  it  was  a  negligent 
or  wrongful  act  on  the  part  of  the  city  to  silently  allow  the 
owner  of  the  property  in  question  to  construct  or  make  the 
improvement  in  question.  Such  improvements  are  believed 
to  be  common  in  all  cities.  The  jury  expressly  found,  in 
answer  to  the  seventh  question  put  to  them,  that  the  injuries 
were  not  received  through  any  defect  in  the  construction  of 
the  sidewalk  over  the  excavation.  If  there  was  negligence 
which  caused  the  injury  to  the  plaintifi)  it  was  in  the  act  of 
leaving  the  opening  in  the  sidewalk  uncovered  at  a  time 
when  persons  were  passing  over  the  sidewalk.  Conceding 
that  Emmons  was  guilty  of  negligence  in  leaving  the  aper- 
ture uncovered,  does  that  negligence  of  his  render  the  city 
liable  for  the  consequences?  The  aperture  had  been  open 
only  three  minutes  when  the  accident  occurred.  There  is 
no  claim  that  any  city-  official  had  notice  of  its  being  un- 
covered. Is  the  city  liable  at  all  events,  whether  it  had  notice 
of  the  fact  or  not?  We  think  it  is  not.  It  was  held,  in 
Hart  V.  TAe  City  of  Brooklyn^  36  Barb.  226,  that  a  municipal 
corporation  is  not  liable  in  damages  to  an  individual  for  in* 
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juries  caused  by  an  opening  in  a  sidewalk,  made  by  an 
owner  of  the  soil  or  the  adjacent  land,  without  proof  of  no- 
tice of  the  insufficiency  or  defect  and  neglect  to  cause  it 
to  be  remedied.  It  was  also  held  that  the  notice  to  the  pub- 
lic authorities  of  such  defects,  etc.,  not  occasioned  by  their 
own  acts,  must  be  express,  or  the  defects  must  be  so  noto- 
rious as  to  be  evident  to  all  who  have  occasion  to  pass  the 
place  or  observe  the  premises.  This  case  is  cited  and  ap- 
proved in  2  Milliard  Torts,  407.  To  the  same  effect  are 
the  cases  of  Dewey  v.  Tlie  City  of  Detroit^  1 5  Mich.  307,  and 
McGimty  v.  The  Mayor  of  New  York^  5  Duer,  674.  See,  also,. 
H(rm\.Plainfield^  41  N.  H.  135,  and  Grifin  v.  The  Mayor ^ 
(U.^  of  New  York,  5  Seld.  456.  The  last  two  cases  relate  to 
streets,  but  the  principle  applied  is  the  same. 

We  think  that  the  Common  Pleas  should  have  sustained 
the  motion  of  the  defendant  for  judgment  in  its  favor  on  the 
'  special  findings  of  the  jury. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  render  judgment  on  the  special 
findings  for  the  defendant 

W,  D.  WaUace,  %  R.  Coffroik,  and  T.  B.  Ward,  for  appel- 
lant 

S.  A.  Huff,  B.  IV.  Langdon,  %  S.  Pettit,  and  R,  P.  DeHart, 
for  appellee. 


Dantzeiser  V,  Cook. 

^SADwa—Owi/rtfr/  Jhr  Sale  of  Real  Esiate.-^Rescission.'-^jRecovery  of  Pur- 
f^iimey. — ^A.,  in  a  complaint  against  B.,  alleged  that  he  purchased  of  B. 
ccttiin  real  estate,  for  the  agreed  price  of  two  thousand  two  hundred  dollars, 
>Qd  paid  two  hundred  dollars  of  the  purchase-money,  and  took  a  bond  of  B. 
for  conreyance  and  delivery  of  possession,  on  the  payment  of  the  residue  of 
^  poichase-money ;  that  he  afterward  paid  sixty-five  dollais  of  the  residue ; 
ad  dat  afterward  B.  made  and  delivered  to  C.  a  warranty  deed  for  the  sane 

Vol.  XL.— s 
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land  for  the  conaderation  of  two  thousand  ^t  hundred  doUaxs.  Prayer, 
that  the  contract  between  A,  and  B.  be  declared  rescinded,  and  that  A.  have 
judgment  for  the  parchase-money  by  him  paid  to  B. 

I/^ld,  that  the  complaint  was  good. 

Same. — ^To  the  above  complaint,  B.  answered  that  alter  the  title  bond  was  made, 
he  offered  to  convey  to  A.,  and  at  (he  same  time  asked  A.  to  pay  the  residue 
of  the  purchase-money ;  and  that  A.  replied  that  he  would  not  receive  a  deed 
for  the  land,  and  would  not  pay  the  mon^,  saying  that  he  could  do  better 
with  his  money.  Prayer  for  damages  by  reason  of  the  refusal  of  A.  to  com- 
ply with  the  contract. 

ffM,  that  the  answer  was  bad ;  that  B.  might  have  held  A.  to  the  contract,  btt 
if,  instead  of  this,  he  sold  and  conveyed  to  another  party,  he  thereby  evxncedt, 
in  a  decisive  and  conclusive  manner,  his  concurrence  in  the  rescission  of  the 
contract  between  himself  and  A. ;  and  under  such  circumstances,  the  contract 
might  be  considered  as  rescinded  by  agreement,  and  B.  could  not  recover 
damages  for  an  assumed  breach  of  the  contract,  but  A.  could  recover  of  B. 
the  money  paid  upon  the  contract 


APPEAL  from  the  Jennings  Common  Pleas. 

WoRDEN,  J. — Errors  have  been  assigned  in  this  case  in 
the  name  of  Cook,  as  appellant,  against  Dantzeiser,  as  appel- 
lee, but  as  it  is  palpable  that  this  is  a  mistake  in  entitling  the 
cause,  and  that  Dantzeiser  was  intended  as  the  appellant, 
and  Cook  as  appellee,  we  shall  regard  them  as  such. 

The  complaint  was  by  Cook  against  Dantzeiser,  and  con- 
tained three  paragraphs,  but  a  demurrer  was  sustained  to 
the  second  and  third,  and  no  question  arises  upon  them. 
The  first  paragraph  alleges  that  on  the  29th  of  April,  1 868, 
the  plaintiff  purchased  of  the  defendant  certain  real  estate, 
therein  described,  for  the  sum  of  twenty-two  hundred  dol- 
lars ;  that  he  paid  down  on  the  purchase  two  hundred  dol- 
lars, and  received  a  title  bond  from  the  defendant  for  the 
conveyance  of  the  property,  which  is  made  a  part  of  the 
complaint.  The  bond  recites  the  sale  of  the  land  by  the 
defendant  to  the  plaintiff  at  the  price  named,  and  the  receipt 
by  the  defendant  of  the  two  hundred  dollars,  and  stipulates 
for  the  conveyance  of  the  land  by  the  defendant  to  the 
plaintiff  and  the  yielding  of  possession  thereof,  on  the  pay- 
ment of  the  residue  of  the  purchase-money.  The  complaint 
further  alleges,  that  afterward,  on  the  i8th  of  July,  1868,  the 
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plaintiff  paid  the  defendant  on  the  contract  the  sum  of  sixty- 
five  dollars,  which  is  indorsed  on  the  bond ;  that  afterward, 
on  the  9th  of  November,  1869,  the  defendant  made  and  de- 
livered a  warranty  deed  in  fee  for  the  land  to  one  William 
R.  Hiberland,  for  the  consideration  of  twenty-five  hundred 
dollars.  A  copy  of  the  deed  is  set  out.  The  plaintiff  asks 
that  the  contract  be  declared  rescinded,  and  that  he  have 
judgment  for  the  amount  of  money  paid  thereon  by  him 
and  tbe  interest  thereon. 

The  defendant  demurred  also  to  this  paragraph,  for  the 
want  of  sufficient  facts,  but  the  demurrer  was  overruled,  and 
he  excq>ted. 

The  defendant  then  answered,  first,  by  general  denial; 
second,  that  after  the  execution  of  the  title  bond  mentioned 
in  the  complaint,  to  wit,  on  the  —  day  of  October,  1869,  he 
said  to  the  plaintiff  that  he  was  ready  then  and  there  to 
execute  to  him  a  deed  for  the  land  named  in  the  bond,  and 
at  the  same  time  asked  the  plaintiff  to  pay  him  the  balance 
due  on  said  bond,  but  the  plaintiff  then  and  there  replied 
that  he  would  not  receive  a  deed  for  said  land,  and  that  the 
defendant  need  not  make  one,  and  at  the.  same  time  refused 
to  pay  the  defendant  the  balance  due  on  the  bond ;  at  the 
same  time  saying  to  the  defendant  that,  inasmuch  as  the 
Branch  Railroad  of  the  Ohio  and  Mississippi  Railway  Com- 
pany was  then  being  built  from  North  Vernon,  Indiana, 
where  the  plaintiff  then  resided,  to  Jeffersonville,  Indiana, 
he  could  do  better  with  his  money  by  expending  it  on  cer- 
tain lots  which  he  owned  in  said  town  of  North  Vernon, 
than  i>y  paying  the  same  to  the  defendant  for  the  land  de- 
scribed in  the  bond ;  wherefore,  etc. 

The  third  paragraph  contained  the  same  allegations  as  the 
second,  with  the  additional  averments,  that  the  defendant 
was  damaged  in  the  sum  of  five  hundred  dollars  by  the 
refusal  of  the  plaintiff  to  comply  with  said  agreement ;  and 
that  after  the  making  of  said  contract,  the  said  plaintiff 
[defendant  ?}  sold  off  a  large  part  of  his  stock  at  a  great 
sacrifice,  to  wit,  the  sum  of  one  hundred  dollars,  and  did 
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not,  on  account  of  said  contract,  attempt  to  raise  any  crops 
on  said  land,  most  of  which  was  cleared  and  fit  for  cultiva- 
tion! whereby  he  was  greatly  damaged,  to  wit,  in  the  sum 
of  three  hundred  dollars ;  wherefore  the  defendant  asks  that 
his  said  damages  be  set  off  and  allowed  him  against  the 
plaintiff's  claim,  and  that  he  have  judgment  for  the  balance, 
etc. 

Demurrers  were  sustained  to  the  second  and  third  para- 
graphs of  the  answer,  for  want  of  sufficient  facts,  and  the 
defendant  excepted. 

The  cause  was  tried  by  the  court  on  the  general  denial, 
and  resulted  in  a  finding  and  judgment  for  the  plaintiff. 

The  errors  assigned  relate  alone  to  the  rulings  on  the 
demurrers. 

The  paragraph  of  the  complaint  was  undoubtedly  good, 
and  the  demurrer  to  it  correctly  overruled.  According  to 
the  allegations,  the  plaintiff  had  purchased  of  the  defendant 
certain  lands,  and  had  taken  the  defendant's  bond  for  the 
conveyance  of  the  same  upon  the  payment  of  the  residue 
of  the  purchase-money,  two  hundred  dollars  having  been 
paid  thereon  at  the  time  of  the  purchase,  and  sixty-five  dol- 
lars afterward.  After  the  payments  had  been  thus  made,  the 
defendant  conveyed  the  land  to  a  third  party,  and  put  it  out 
of  his  power  to  discharge  his  contract  with  the  plaintiff. 
Upon  the  plainest  principles  of  justice,  the  plaintiff  was 
entitled  to  regard  the  contract  as  rescinded,  and  to*  recover 
back  what  he  had  paid  on  the  land.  He  might,  if  the  pur- 
chaser from  the  defendant  had  notice  of  his  rights  at  the 
time  he  purchased,  have  enforced  a  specific  performance  as 
against  him,  but  he  was  not  obliged  to  resort  to  that  remedy. 

We  are  also  of  the  opinion  that  the  demurrers  were  cor- 
rectly sustained  to  the  two  paragraphs  of  the  answer.  The 
strongest  view  of  the  facts  set  up  in  the  paragraphs,  against 
the  plaintiff,  is,  that  he  failed  to  perform  the  contract  on  his 
part  when  called  upon  to  do  so,  and  that  his  conduct  and 
statements  amounted  to  an  abandonment  and  rescission  of 
the  contract  on  his  part.    The  defendant  might  have  hdd 
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him  to  the  contract,  had  he  seen  proper  to  do  so,  but  he  did 
not  choose  this  course.  He  sold  and  conveyed  the  property 
to  a  third  person,  thereby  evincing,  in  the  most  decisive  and 
conclusive  manner,  his  concurrence  and  acquiescence  in  the 
rescission  of  the  contract.  The  contract  may  well  be  said  to 
have  been  rescinded  by  the  agreement  of  the  parties,  and 
this  rescission  not  only  prevents  the  defendant  from  setting 
up  damages  for  an  assumed  breach,  but  it  enables  the  plain- 
tiff to  recover  back  what  he  has  paid  upon  it  "  When  a 
contract  has  been  rescinded,- either  by  the  mutual  consent 
of  the  parties,  or  by  virtue  of  a  clause  contained  therein,  the 
common  count  for  money  had  and  received  lies,  to  recover 
any  money  which  may  have  been  paid  by  the  plaintiff  there- 
under."   Chitty  Con.  692. 

That  money  thus  paid  can  be  recovered  back,  is  estab- 
lished by  the  following,  amongst  other,  authorities  :  Towers 
V.  Barrett,  I  T.  R.  133;  Gillet  v.  Maynard,  5  Johns.  85; 
Barber  v.  Lyon,  8  Blackf  215;  Patterson  v.  Coats,  8  Blackf. 
500;  Harris  v.  Bradley,  9  Ind.  166;  GUbreth  v.  Grewell,  13 
Ind.  484;  Fowler  v.  Johnson,  19  Ind.  207. 

The  case  of  Hansbrough  v.  Peck,  5  Wal.  497,  is  cited  by 
counsel  for  the  appellant  as  containing  a  contrary  doctrine. 
We  do  not  regard  that  case  as  substantially  at  variance  with 
the  doctrine  above  announced.  The  court  say:  "No 
rule  in  respect  to  the  contract  is  better  settled  than  this :  That 
the  party  who  has  advanced  money,  or  done  an  act  in  part 
performance  of  the  agreement,  and  then  stops  short  and 
refuses  to  proceed  to  its  ultimate  conclusion,  the  other  party 
being  ready  and  willing  to  proceed  and  fulfil  all  his  stipula- 
tions according  to  the  contract,  will  not  be  permitted  to 
recover  back  what  has  thus  been  advanced  or  done."  This 
is  little  more  than  a  statement  that  one  party  cannot  alone 
rescind  the  contract,  without  the  fault  of  the  other  party  or 
his  concurrence  in  the  rescission,  and  recover  back  what  he 
has  paid  upon  it ;  and  Ave  concur  in  the  doctrine.  But  in 
the  case  before  us,  though  the  defendant  at  one  time  may 
have  been  ready  to  proceed  and  fulfil  the  contract  on  his 
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part,  yet  he  afterward  disabled  himself  to  do  so,  by  convey- 
ing the  property  to  another.  He  by  his  conduct  consented 
to  a  rescission  of  the  contract.  The  rescission  leaves  the  par- 
ties as  if  the  contract  had  never  existed.  GaUing  v.  NeweU, 
9  Ind.  572.  The  defendant  cannot,  under  these  circum- 
stances, in  equity  and  good  conscience,  be  permitted  to 
retain  what  he  has  received  upon  the  contract 

The  judgment  below  is  affirmed,  with  costs.^ 

y,  D.  New^  for  appellant 

y.  L.  Yater  and  W.  P.  Adkmson,  for  appellee. 

^Petition  for  a  rehearing  overruled. 
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Bankruptcy. — Mortgagor  and  Mortgagee,  —  Proving  Z^^.— -Where  a  moit* 
gagor  of  real  or  personal  property  becomes  a  hankrapt,  and  the  anortgagec 
does  not  sell  the  mortgaged  property  under  the  direction  of  the  hanknipt 
court,  or  release  or  deliver  up  to  the  assignee  in  bankruptcy  his  claim  on  the 
4)roperty,  the  mortgagee  cannot  prove  any  part  of  his  debt  against  the  estate 
in  bankruptcy. 

Same. — Discharge  0/  Bankrupt. — Pleading. — ^A  bankrupt  is  only  dischaiged 
from  such  debts,  claims,  liabilities,  and  demands,  as  were,  or  might  have  been, 
proved  against  his  estate  in  bankruptcy,  and  a  discharge  in  bankruptcy  is  not 
a  good  plea  in  bar,  except  as  to  such  debts  as  were,  or  might  have  been  so 
proved. 

Mortgage. — Foreclosure, — ^That  a  portion  of  property  mortgaged  has  greatly  or 
totally  depreciated  in  value,  or  that  a  horse  mortgaged  has  died»  will  not  affect 
the  right  of  the  mortgagee  to  have  a  foreclosure  of  his  mcxtgage  and  a  sale 
of  the  mortgaged  property. 

APPEAL  from  the  Floyd  Circuit  Court. 

BusKiRK,  J. — ^The  only  question  presented  for  our  decision 
isy  whether  the  court  erred  in  sustaining  a  demurrer  to  the 
first  and  second  paragraphs  of  the  answer.  To  properly  un- 
derstand the  questions  raised,  and  to  make  our  opinion 
tntelligiblei  it  will  be  necessary  to  set  out  the  substance  of 
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the  complaint.  The  amended  complaint  states  that  James 
Pierce,  the  appellant,  on  the  23d  day  of  September,  1858, 
executed  a  mortgage  to  Riley  M.  Wilcox,  the  appellee,  a 
copy  of  which  was  made  a  part  of  the  complaint,  convey- 
ing certain  lands  and  sundry  chattels  therein  described  to 
secure  the  appellee  on  sundry  notes  made  by  appellant, 
as  principal,  and  the  appellee  as  surety,  to  the  Ohio  Insurance 
Company ;  that  the  appellant  failed  to  pay  said  notes ;  that 
on  the  3d  day  of  May,  i860,  said  Ohio  Insurance  Company 
obtained  a  judgment  on  said  notes,  in  the  Floyd  Circuit 
Court,  against  the  appellant  as  principal,  and  the  appellee  as 
surety;  that  on  the  28th  day  of  May,  i860,  an  execution 
was  issued  on  said  judgment,  upon  which  the  appellee  was 
compelled  to  and  did  pay  two  thousand  dollars ;  that  on  the 
nth  day  of  May,  1865,  appellee  assigned  to  one  Mellett  M. 
Wilcox  his  claim  against  the  appellant  for  said  sum  of  two 
thousand  dollars,  paid  as  aforesaid;  that  on  the  loth  of 
November,  1866,  said  MellettM.  Wilcox  obtained  judgment, 
in  said  Floyd  Circuit  Court,  against  appellant  for  the  full 
amount  of  said  claim  so  assigned  to  him  by  appellee;  that 
before  the  commencement  of  this  action  said  Mellett  M. 
Wilcox  assigned  his  said  judgment  to  appellee;  that  the  said 
Mellett  M.  Wilcox  is  made  a  defendant  to  answer  to  said 
assignment ;  that  the  said  judgment  belonged  to  the  appellee 
and  was  wholly  unpaid.  The  prayer  of  said  complaint  was 
for  a  judgment  for  two  thousand  five  hundred  dollars,  for 
the  foreclosure  of  said  mortgage,  the  sale  of  the  mortgaged 
property,  and  for  all  other  proper  relief. 

The  second  paragraph  of  the  complaint  was,  in  substance, 
the  same  as  the  first 

Copies  of  the  mortgage,  notes,  judgments,  and  assign- 
ments thereof  were  filed  with  the  complaint 

The  appellant  answered  as  follows: 

"  I.  The  defendant,  James  Pierce,  separately  answers  the 
plaintiiT's  complaint  herein,  and  says  that,  on  the  1 3th  day 
of  January,  A.  D.,  1869,  a  discharge  in  bankruptcy  was  duly 
granted  to  this  defendant  by  the  district  court  of  the  United 
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States  within  and  for  the  district  of  Indiana,  which  said  dis- 
charge in  bankruptcy  is  in  the  words  and  figures  as  follows : 

" '  District  Court  of  the  United  States,  district  of  Indiana. 

**' Whereas  James  Pierce  has  been  duly  adjudged  a  bank- 
rupt, under  the  act  of  Congress  establishing  a  uniform  sys- 
tem of  bankruptcy  throughout  the  United  States,  and  ap- 
pears to  have  conformed  to  all  requirements  of  law  in  that 
behalf;  it  is  therefore  ordered  by  the  court  that  said  James 
Pierce  be  forever  discharged  from  all  debts  and  claims 
which,  by  said  act,  are  made  provable  against  his  estate,  and 
which  existed  on  the  i8th  of  January,  1868,  on  which  day 
the  petition  for  adjudication  was  filed  by  him,  excepting  such 
debts,  if  any,  as  are  by  said  act  excepted  from  the  operation 
of  a  discharge  in  bankruptcy. 

" '  Given  under  my  hand  and  the  seal  of  the  court,  at  Indi- 
anapolis, in  the  said  district,  this  13th  day  of  January,  A.  D., 
1869.  David  McDonald, 

** 'Judge  U.  S.  District  Court  of  Indiana. 

"'Attest:  J.  D.  Rowland,  Clerk.' 

"Wherefore,  the  defendant,  James  Pierce,  says  that  the 
plaintiff's  action  is  fully  and  completely  barred,  and  he  de- 
mands judgment  that  the  plaintiff  ought  not  to  be  permitted 
to  maintain  and  prosecute  his  action  herein  against  him,  and 
for  all  other  proper  relief. 

"  G.  V.  HowK  &  Son,  Attorneys. 

"2.  The  defendant,  James  Pierce,  for  further  and  second 
paragraph  of  his  answer  in  this  action,  separately  answers  so 
much  of  the  plaintiff's  complaint  herein  as  seeks  to  recover 
from  this  defendant  anything  more  than  the  value  of  the 
real  estate  and  the  roan  horse,  now  living,  hereinafter  men- 
tioned, and  says  that  on  the  13th  day  of  January,  1869,  a 
discharge  in  bankruptcy  was  duly  granted  to  this  defendant 
by  the  district  court  of  the  United  States  within  and  for  the 
district  of  Indiana,  which  said  discharge  in  bankruptcy  is  in 
the  words  and  figures  following,  to  wit:"  Then  follows  a 
discharge,  the  same  as  the  one  above  set  out,  which  we  omit, 
and  the  answer  proceeds  as  follows : 
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"And  this  defendant  avers  that  long  before  his  filing  of 
his  said  petition  of  adjudication  in  bankruptcy,  one  of  the 
two  roan  horses  described  in  the  mortgage  sued  on  herein 
had  departed  this  life,  and  that  the  spring  wagon,  the  two 
road  wagons,  and  the  carriage,  in  said  mortgage  described, 
were  utterly  used  up  and  worn  out,  so  that  nothing  remained, 
or  now  remains,  of  the  said  articles  of  property,  or  either  of 
them,  in  this  defendant's  possession;  that  only  one  of  the 
two  roan  horses,  in  said  mortgage  described,  was  living  at 
the  time  of  the  filing  by  this  defendant  of  his  said  petition 
in  bankruptcy,  or  is  living  now;  that  the  said  living  horse  is 
now  twenty-seven  (27)  years  old,  and  was  not,  at  the  time 
of  the  filing  of  his  said  petition,  and  is  not  now,  worth  any 
greater  sum  than  twenty-five  dollars;  that  the  real  estate 
desaibed  in  said  mortgage  never  was,  and  is  not  now, 
worth  more  than  two  hundred  dollars;  and  that  the  plaintiff 
herein  did  not  prove  before  the  proper  register  in  bankruptcy 
the  debt  for  which  he  sues  in  this  action,  or  any  part  thereof. 

"Wherefore,  the  defendant,  James  Pierce,  says  that  the 
plsdntifTs  complaint  herein,  except  as  to  said  real  estate  and 
the  said  roan  horse  now  living,  is  fully  and  completely  barred, 
and  he  demands  judgment  accordingly,  and  for  all  other 
proper  reh'ef,  G.  V.  Howk  &  Son,  Attorneys." 

The  appellee  demurred  separately  to  each  paragraph  of 
the  answer,  upon  the  ground  that  neither  paragraph  contained 
6cts  sufficient  to  constitute  a  defence  to  the  action,  and 
^ich  demurrers  were  by  the  court  sustained,  and  to  this 
raling  proper  exceptions  were  taken. 

The  appellant  failing  and  declining  to  answer  further 
herein,  the  court  below  ordered  that  appellee's  complaint 
be  taken  as  confessed  by  said  appellant.  Finding  of  court 
below  in  favor  of  appellee,  and  against  appellant,  for  two 
thousand  dollars,  and  foreclosing  said  mortgage  and  judg- 
ment accordingly,  that  the  real  estate  and  personal  property 
described  in  said  mortgage  be  sold  by  the  sheriff  of  said 
county,  as  other  property  is  sold  upon  execution,  to  satisfy* 
laid  mortgage  debt  and  the  costs  of  this  action. 
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The  appellant  h^s  assigned  for  error  the  sustaining  of  the 
demurrer  to  the  first  and  second  paragraphs  of  the  answer. 

The  sole  purpose  of  the  complaint  was  to  obtain  a  fore- 
closure of  the  mortgage  and  a  sale  of  the  mortgaged  prop- 
erty. The  mortgage  embraced  both  real  and  personal 
property.  The  bankruptcy  of  the  defendant  was  pleaded 
in  bar  of  the  foreclosure  of  the  mortgage.  Was  this  a  de- 
fence ?   The  question  is  to  be  determined  by  the  bankrupt  law. 

The  thirty-fourth  section  of  the  bankrupt  law  of  1867  is 
as  follows : 

"  Sec.  34.  And  be  it  further  enacted,  that  a  discharge  duly 
granted  under  this  act  shall,  with  the  exceptions  aforesaid, 
release  the  bankrupt  from  all  debts,  claims,  liabilities,  and 
demands  which  were  or  might  have  been  proved  against,  his 
estate  in  bankruptcy,  and  may  be  pleaded,  by  a  simple  aver- 
ment that  on  the  day  of  its  date  such  discharge  was  granted 
to  him,  setting  the  same  forth  in  hac  verba^  as  a  full  and 
complete  bar  to  all  suits  brought  on  any  such  debts,  claims, 
liabilities,  or  demands,  and  the  certificate  shall  be  conclusive 
evidence  in  favor  of  such  bankrupt  of  the  fact  and  the  regu- 
larity of  such  discharge." 

It  is  provided  in  section  33  of  said  act,  ''that  no  debt 
created  by  the  fraud  or  embezzlement  of  the  bankrupt,  or 
by  his  defalcation  as  a  public  officer,  or  while  acting  in  any 
fiduciary  character,  shall  be  discharged  under  this  act." 

The  exceptions  mentioned  in  section  34  are  those  set  out 
above  in  section  33. 

Could  the  debt  secured  by  the  mortgage  have  been  proved 
against  the  estate  of  the  bankrupt,  and  could  the  appellee 
have  become  a  creditor  within  the  meaning  of  the  bankrupt 
law?  These  inquiries  will  be  answered  by  a  reference  to 
section  20  of  said  act  So  much  of  said  section  as  relates 
to  the  point  under  investigation  reads  as  follows : 

**Wben  a  creditor  has  a  mortgage  or  pledge  of  real  or 
personal  property  of  the  bankrupt,  or  a  lien  thereon  for 
securing  the  payment  of  a  debt  owing  to  him  from  the  bank- 
rupt, he  shall  be  admitted  as  a  creditor  only  for  the  balance 
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of  the  debt  after  deducting  the  value  of  such  property,  to 
be  ascertained  by  agreement  between  him  and  the  assignee, 
or  by  a  sale  thereof,  to  be  made  in  such  manner  as  the  court 
shall  direct ;  or  the  creditor  may  release  or  convey  his  clainj 
to  the  assignee  upon  such  property,  and  be  admitted  to 
prove  his  whole  debt.  If  the  value  of  the  property  exceeds 
the  sum  for  which  it  is  so  held  as  security,  the  assignee  may 
release  to  the  creditor  the  bankrupt's  right  of  redemption 
therein  on  receiving  such  excess;  or  he  may  sell  the  property 
subject  to  the  claim  of  the  creditor  thereon ;  and  in  either 
case  the  assignee  and  creditor,  respectively,  shall  execute  all 
deeds  and  writings  necessary  or  proper  to  consummate  the 
transaction.  If  the  property  is  not  so  sold  or  released  and 
delivered  up,  the  creditor  shall  not  be  allowed  to  prove  any 
part  of  his  debt" 

It  is  conceded  that  the  mortgaged  property  was  not  sold, 
released,  or  delivered  up.  In  such  case  the  appellee  could 
not  have  proved  any  part  of  his  debt,  and  as,  under  section 
34  of  said  act,  the  bankrupt  is  only  discharged  from  such 
debts,  claims,  liabilities,  and  demands  as  were  or  might 
have  been  proved  against  his  estate  in  bankruptcy,  the  dis- 
charge constitutes  no  defence  to  the  action.  In  our  opinion, 
the  discharge  in  bankruptcy  constituted  no  defence  to  the 
action  to  foreclose  the  mortgage.  This  applies  as  well  to 
the  mortgage  of  the  personal  property  as  to  that  of  the  real 
estate. 

The  appellant,  in  the  second  paragraph  of  his  answer,  in 
addition  to  pleading  his  discharge  in  bankruptcy,  alleged 
that  one  of  the  horses  mentioned  in  the  mortgage  was  dead, 
and  that  the  other  horse  and  the  residue  of  the  personal 
property  niortgaged  were  worn  out  and  of  but  little  value. 
We  are  unable  to  see  how  the  facts  alleged  could  have,  in 
any  manner,  affected  the  right  of  the  appellee  to  have  a 
foreclosure  of  the  mortgage  and  an  order  of  sale.  There 
was  no  personal  judgment  rendered  against  the  appellant. 
The  decree  operated  alone  on  the  property  described  in  the 
mortgage.    The  order  for  the  sale  of  the  dead  horse  could 
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and  did  not  injuriously  affect  the  rights  of  the  appellant 
The  fact  that  the  residue  of  the  personal  property  described 
in  the  mortgage  had  deteriorated  in  quality  and  value,  did 
not  defeat  the  right  of  the  appellee  to  have  a  foreclosure  and 
sale  of  the  property.  The  quality  and  value  of  such  prop- 
erty would  seriously  affect  the  amount  which  the  appellee 
would  realize  from  the  sale,  but  this  would  not  injure  the 
appellant,  for  the  reason  that  there  was  no  judgment  over 
against  him,  and  when  the  property  mortgaged  has  been 
sold,  whether  for  a  great  or  small  price,  the  remedy  of  the 
appellee  will  be  exhausted. 

There  being  no  personal  judgment  against  the  appellant, 
he  will  in  no  manner  be  liable  for  any  balance  that  may  re- 
main unpaid  after  the  property  mortgaged  shall  have  been  sold. 

We  are  very  clearly  of  the  opinion  that  the  court  com- 
mitted no  error  in  sustaining  the  demurrers  to  the  first  and 
second  paragraphs  of  the  answer. 

The  judgment  is  affirmed,  with  costs. 

G.  V.  Howk,  C.  D.  Howk,  and  W.  W.  Tuley,  for  appellant 


Conklin  et  al.  v.  Morton  et  al. 

Referee. — Report, — When  a  referee  has  made  his  report,  his  powers  and  func- 
tions are  ended,  and  a  subsequent  report  is  a  nullity  and  should  be  disregarded. 

APPEAL  from  the  Wayne  Circuit  Court. 

WoRDEN,  J. — This  was  an  action  by  the  appellants  against 
the  appellees,  to  recover  possession  of  certain  real  estate,  and 
to  quiet  the  title  thereto. 

The  answer  of  the  defendant  Morton  set  up  that  he  had 
an  equitable  mortgage  on  the  property,  and  he  sought  to 
have  his  claim  adjusted  and  his  lien  on  the  property  declared 
and  enforced.  Issues  were  formed,  and  by  the  agreement 
of  the  parties  the  cause  was  referred  to  a  referee  for  trial. 

The  referee  made  his  report,  to  the  court,  of  the  facts 
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found  by  him,  and  among  other  things  he  found  that  there 
was  due  to  Morton,  on  the  claim  set  up  by  him,  the  sum  of 
seven  hundred  and  eighty-seven  dollars  and  seventy-one 
cents.  After  having  made  this  report,  the  matter  not  having 
been  again  referred  to  him,  he  made  a  further  report,  in 
viu'ch  he  says,  that  **  he  has,  since  making  his  report  herein, 
made  a  further  examination  of  the  evidence  and  pleadings 
hcmn,  and  finds  and  now  reports  to  the  court  that  his  for- 
mer report  should  be  corrected  in  these  three  particulars, 
io  wit:"  etc.    The  three  particulars  are  then  stated,  and  the 
conclusion  arrived  at  that  there  was  due  to  Morton  the  sum 
of  eight  hundred  and  eighty-seven  dollars  and  ninety-one 
cents,  instead  of  the  sum  stated  in  the  former  report. 

The  plaintiffs  took  exceptions  to  the  alteration  of  the 
report  of  the  referee,  but  the  exceptions  were  overruled,  and 
they  excepted.     Judgment  was  then  rendered  on  the  report 
of  the  referee  as  thus  amended.    In  this,  we  think,  the  court 
erred    When  the  referee  had  made  his  report,  his  functions 
as  such  referee  were  ended.    When  a  referee  has  made  his  re- 
port, his  powers  and  functions  are  as  much  ended,  as  are  those 
of  arbitrators  when  they  have  made  their  award,  or  of  a 
jury  when  they  have  rendered  their  verdict  and  been  dis- 
charged   The  subsequent  report  of  the  referee  was  a  nullity 
and  ought  to  have  been  disregarded.    There  were  some  ob- 
jections made  by  the  plaintiffs  to  the  original  report  of  the 
referee,  but  the  questions  made,  we  think,  do  not  arise  upon 
the  record.     We  arc  of  opinion  that  judgment  should  have 
been  rendered  in  accordance  with  the  original  report  of  the 
referee  allowing  Morton,  as  therein  specified,  the  sum  of 
seven  hundred  and  eighty-seven  dollars  and  seventy-one  cents. 
The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  to  the  court  below,  with  instructions  to  render 
judgment  in  accordance  with  the  first  report  of  the  referee, 
allowing.  Morton  interest  on  the  seven  hundred  and  eighty- 
seven  dollars  and  seventy-one  cents,  from  the  time  of  the 
report  up  to  the  time  when  judgment  shall  be  rendered. 
P^  W.  Medsker,  for  appellants. 
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Statutb  of  Limitations.— A^  Promise, — No  acknowledgment  of,  or  prom- 
ise to  pay,  a  debt  barred  by  the  statute  of  limitations  is  sufficient  to  take  the 
case  out  of  the  operation  of  the  statute,  mless  the  same  is  contained  in  some 
writing  dgned  by  the  party  to  be  charged  thereby. 

Same. — Part  Payment. —  IVUness, — Administrator, — ^In  an  action  by  an  admio> 
istrator,  where  the  statute  of  limitations  is  pleaded,  and  an  acknowledgment 
of  the  debt  by  a  part  payment  is  replied,  the  administrator  is  a  competent  wit- 
ness to  testify  as  to  payment  made  to  such  administrator,  but  not  as  to  matters 
relating  to  the  original  contract 

Same. — Evidence, — In  such  case,  testimony  showing  a  parol  acknowledginent 
of  the  debt,  and  a  promise  by  parol  to  pay  the  same,  not  connected  with  part 
payment  of  the  debt,  is  incompetent. 

Same. — Administrator  De  Bonis  Non^^K  part  payment  made  to  one  who  is 
afterward  appointed  administrator  de  bonis  non  of  the  estate  of  the  creditor,  is 
not  a  payment  sufficient  to  take  the  debt  oat  of  the  operation  of  the  statute  of 
limitations.  The  payment  must  be  made  to  the  creditor,  or  to  some  one  law- 
fully acting  in  his  behalf. 

APPEAL  from  the  Hendricks  Common  Pleas. 

BusKiRK,  J. — ^This  was  an  action  by  Lucinda  Sanders, 
Administratrix  de  bonis  non  of  the  estate  of  Benjamin 
Sanders,  deceased,  against  John  Kisler,  the  appellant,  upon 
an  account  due  to  the  deceased  in  his  lifetime.  The  action 
was  commenced  on  the  20th  of  December,  1 870.  It  is  al- 
leged in  the  complaint  that  Benjamin  Sanders  departed  this 
life  on  the  8th  day  of  March,  i860;  that  at  the  time  of  his 
death,  the  appellant  was  justly  indebted  to  him  in  the  sum 
of  two  hundred  dollars,  which  remains  due  and  wholly  un- 
paid. 

The  appellant  answered  in  four  paragraphs;  first,  that  the 
plaintiff,  Lucinda  Sanders,  was  not  then,  and  never  had  been, 
the  administratrix  de  bonis  non  of  the  estate  of  Benjamin 
Sanders,  deceased;  second,  the  general  denial;  third,  the 
statute  of  limitations  of  six  years;  fourth,  that  Benjamin 
Sanders  departed  this  life  before  six  years  had  elapsed  after 
the  supposed  cause  of  action  had  accrued  to  him,  the  said 
Sanders,  deceased,  and  that  the  plaintiff)  as  administratrix 
de  bonis  non  had  not  commenced  suit  on  said  account  within 
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eighteen  months  after  the  death  of  the  said  Benjamin  San- 
ders, deceased. 

The  appeHee  replied  in  two  paragraphs.  The  first  was  a 
denial  of  each  and  all  of  the  paragraphs  of  the  answer.  The 
second  was  as  follows: 

"And  for  further  reply,  especially  to  the  third  and  fourtli 
paragraphs  of  the  defendant's  answer,  the  plaintiff  says,  that 
within  the  time  of  six  years  last  past,  and  but  three  years 
ago,  said  defendant  paid  her  five  dollars  upon  said  debt,  and 
promised  to  pay  all  of  said  debt;  that  said  defendant  admit- 
ted that  said  debt  was  just,  due,  and  unpaid;  that  said  pay- 
ment was  expressly  made  upon  said  claim,  which  is  the 
foundation  of  this  suit  and  the  one  set  out  in  the  complaint 
herein.    Wherefore,  she  says  that  he  ought  not  to  be  heard 
in  his  plea  of  the  statute  of  limitations  herein,  and  that  she 
ought  to  recover  said  debt  off  of  and  from  said  defendant." 
The  appellant  demurred  to  the  second  paragraph  of  the 
reply.    The  demurrer  was  overruled,  and  the  appellant  ex- 
cepted. 

By  the  agreement  of  the  parties,  the  cause  was  submitted 
to  the  court  for  trial,  and  resulted  in  a  finding  for  the  plain- 
tiff. The  court  overruled  a  motion  for  a  new  trial  and  ren- 
dered judgment  on  the  finding,  to  which  ruling  the  appel- 
lant excepted. 

The  appellant  has  assigned  for  error  the  overruling  of  the 
demurrer  to  the  second  paragraph  of  the  reply  and  the  mo- 
tion for  a  new  trial. 
Did  the  court  err  in  overruling  the  demurrer  to  the  reply? 
The  pleader  attempted,  in  the  reply,  to  bring  the  case 
within  two  exceptions  to  the  statute  of  limitations,  and  these 
separate  and  independent  facts  should  have  been  pleaded 
separately,  but  no  motion  was  made  to  separate  the  plead- 
ing, and  we  shall  treat  it  as  though  the  separate  and  distinct 
defences  were  properly  united.  We  regard  the  reply  as  at- 
tempting to  set  up  a  part  payment,  and  a  new  promise  to 
pay  the  remainder  of  the  debt.  It  was  well  settled  by  re- 
peated decisions  that  an  acknowledgment  of  the  existence 
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and  justice  of  the  debt  and  a  promise  to  pay  would  take  it 
out  of  the  operation  of  the  statute  of  limitations.  But  a 
statute  of  limitations,  passed  9  Geo.  4,  c.  14,  makes  a  prom- 
ise in  writing  requisite  to  take  a  case  out  of  the  operation 
of  the  statute  on  the  subject.     Ang.  Lim.,  sec.  249. 

The  same  provision  has  been  enacted  in  this  State.  Sec- 
tion 220  of  the  code  provides,  that  ''  no  acknowledgment 
or  promise  shall  be  evidence  of  a  new  or  continuing  con- 
tract whereby  to  take  the  case  out  of  the  operations  of  the 
provisions  of  this  chapter  [article],  unless  the  same  be  con- 
tained in  some  writing,  signed  by  the  party  to  be  charged 
thereby."  2  G.  &  H.  163.  There  was  no  averment  in  the 
reply  that  the  acknowledgment  and  promise  were  contained 
in  a  writing  signed  by  the  defendant,  nor  was  the  same  or  a 
copy  thereof  filed  with  the  reply,  and  for  these  reasons  it 
failed  to  constitute  any  defence  to  the  statute  pleaded. 

It  was  also  the  settled  doctrine,  thaf  an  acknowledgment 
or  new  promise  may  be  inferred  from  the  fact  of  part  pay- 
^lent  of  a  contract  within  six  years,  or  from  the  payment  of 
a  smaller,  on  account  of  a  greater,  sum  of  money  due  from 
the  party  making  the  payment  to  the  party  to  whom  it  is 
made."  Ang.  Lim.,  sec.  240.  The  rule  is  stated  by  this 
court,  in  Carlisle  v.  Morris^  8  Ind.  421,  thus: 

"An  admission  of  continued  indebtedness  may  be  inferred 
from  the  fact  of  part  payment;  but  the  court  is  not  allowed 
to  imply  such  admission  as  an  inference  of  law.  It  must  be 
left  to  the  jury.  It  is  only  prima  facie  evidence,  and  may  be 
rebutted  by  other  evidence,  and  by  the  circumstances  under 
which  it  was  made.  Further,  in  order  to  take  a  case  out  of 
the  statute  by  a  part  payment,  it  must  appear  that  the  pay* 
ment  was  made  on  account  of  the  debt  for  which  the  action 
is  brought."  Arnolds,  Downing^  11  Barb.  554;  While  v.  5^0f^ 
dan,  27  Me.  370;  Colburn  v.  Averill,  30  Me.  310;  Sibley  v. 
Ltnnberty  30  Me.  253;  Eva7is  v.  SffiUh,  34  Me.  33;  Patch  v. 
King,  29  Me.  448;  Carsltore  v.  Huyck,  6  Barb.  583;  Love  v. 
Hacketty  6  Ga.  486;  Guy  v.  Tains,  6  Gill,  82;  Davies  v. 
Edivards,  6  Eng.  L.  &  Eq.  520;  Ang.  Lim.,  sec.  240,  note  i. 
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The  act  of  9  Geo.  4,  c.  14,  requiring  the  new  promise  to 
be  in  writing,  was  followed  by  a  proviso  that  nothing  therein 
contained  ''shall  alter  or  take  away,  or  lessen  the  efiect  of 
an/ payment  of  any  principal  or  interest  made  by  any  person 
iKhatsoevcr." 

A  similar  provision  is  contained  in  our  statute,  with  a  ver>' 
important  limitation  upon  the  mode  of  proving  part  payment 
It  is  provided  by  sec.  223  of  the  code,  that  ''nothing  con- 
tamed  in  the  preceding  sections  shall  take  away  or  lessen  the 
cAct  of  any  payment  made  by  any  person ;  but  no  indorse- 
ment, or  memorandum  of  any  payment  made  upon  any  in- 
strument  of  writing,  by  or  on  behalf  of  the  party  to  whom 
the  payment  shall  purport  to  be  made,  shall  be  deemed  suffi- 
cient  to  exempt  the  case  from  the  provisions  of  this  chapter 
[article]." 

The  above  provisions  of  our  code  have  effected  very  im- 
portant modifications  of  the  law  as  it  existed  prior  to  its 
adoption,  and  the  law  in  this  State  may  be  stated  as  follows : 
No  acknowledgment  of  or  pronyse  to  pay  a  debt  barred  by 
the  statute  shall  be  sufficient  to  take  the  case  out  of  the  op- 
eration of  the  statute  unless  the  same  shall  be  contained  in 
some  writing,  signed  by  the  party  to  be  charged  thereby. 

The  force  and  effect  of  part  payment  is  the  same  under 
our  code  that  it  was  at  common  law,  but  no  indorsement  or 
memorandum  of  any  payment  made  upon  any  instrument  of 
writing,  by  or  on  behalf  of  the  party  to  whom  the  payment 
shall  purport  to  be  made,  shall  be  deemed  sufficient  to  take 
the  case  out  of  the  operation  of  the  statute. 

The  reply  in  question  sufficiently  alleged  part  payment, 
and  constituted  one  good  defence,  and  consequently  the 
court  committed  no  error  in  overruling  the  demurrer  thereto. 
The  appellant  should  have  moved  thi  court  to  strike  out 
that  portion  of  the  reply  which  attempted  to  set  up  the  ac- 
knowledgment and  promise,  or  should  have  had  the  distinct 
cfefences  stated  in  separate  paragraphs,  when  the  sufficiency 
of  the  allegations  could  have  been  tested  by  a  demurrer  to 
Vol.  XL.— 6 
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each  paragraph ;  but  having  fidled  to  do  either  the  one  thing 
or  the  other,  he  cannot  now  be  heard  to  complain  of  the 
ruling  of  the  court      ^ 

'  We  are  next  to  inquire  and  determine  whether  the  court 
erred  in  overruling  the  motion  for  a  new  trial. 

The  court,  over  the  objection  and  exception  of  the  appel- 
lant, permitted  the  plaintiff,  who  instituted  and  maintained 
the  action  as  administratrix  de  bonis  mm,  to  be  sworn  afid 
testify  to  a  payment  made  to  her.  It  is  maintained  by  the 
appellant  that  she  was  rendered  incompetent  by  the  first 
proviso  to  section  second  of  the  act  of  March  nth,  1867,  in 
reference  to  witnesses.    3  Ind.  Stat.  559. 

We  think  otherwise.  She  was  admitted  to  prove  that  a 
part  payment  had  been  made  to  her  in  her  fiduciary  capacity. 
For  that  purpose  she  was  competent,  as  such  proof  would 
have  shown  that  a  contract  had  been  made  with  her  a« 
administratrix  de  bonis  non.  It  is  expressly  provided  in  said 
proviso  that  the  exclusion  shall  not  apply  ''in  cases  arising 
upon  contracts  made  with  .the  executor,  administrator  or 
guardian  of  such  estate." 

The  plaintiff  was,  however,  permitted  to  testify  in  refer- 
ence to  the  original  contract.  This  was  error.  The  de- 
ceased was  then  alive,  and  the  contract  was  made  with  him. 
In  such  a  case  neither  party  is  competent. 

The  court  also,  over  the  objection  and  exception  of  the 
appellant,  permitted  Clark  Blair  and  Daniel  Sanders  to  tes* 
tify  to  parol  acknowledgments  of  the  debt  and  to  parol 
promises  to  pay,  not  connected  with  part  payment.  This 
was  wrong.  Under  section  220,  supra,  such  proof  could 
only  be  made  by  a  writing  signed  by  the  defendant  The 
distinction  is  this :  that  where  a  mere  acknowledgment  and 
promise,  disconnected  firom  part  payment,  are  relied  upon, 
they  must  be  proved  by  a  writing  signed  by  the  party  to  be 
charged,  but  where  part  payment  is  relied  upon,  such  pay- 
ment may  be  proved  by  parol,  and  from  such  part  payment 
a  new  promise  is  inferred. 

The  plaintiff,  at  the  close  of  her  testimony,  admitted  that 
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the  payment  to  her  of  five  dollars  by  the  defendant  took 

place  before  she  was  appointed  administratrix  de  bonis  nofL 

Was  such  a  payment  sufficient  to  take  the  case  out  of  the 

cpeiation  of  the  statute  of  limitations  ?    We  think  that  it 

Wis  net    There  are  cases  in  England  and  in  this  country, 

holding  that  a  payment  to  a  stranger  was  sufficient  to  take 

tbe  case  out  of  the  statute,  but  the  very  decided  weight  of 

&c  nx>deni  decisions  is,  that  the  payment  must  be  made 

to  the  creditor,  or  to  some  one  lawfully  acting  in  his  behal£ 

Suiph  has  been  the  uniform  ruling  in  England  since  the 

passage  of  the  statute  of  limitations  during  the  ninth  y^u-  of 

the  it^A  of  George  IV,  and  as  we  have  re-enacted  such 

statute,  we  should  adopt  the  English  construction.     GnnfcU 

«.  Gwdlesiane^  3  Y.  &  Col.  662 ;  G&ate  v.  GoatCj  37  Eng.  L, 

&Eq,  486;  Keener  V.  Crull^  19  III.  189;  Winchell  v.  Hicks^ 

18N.  Y,  558;  Van  Alen  v.  Felts,  9  Abb,  Pr.  277;  Btoed- 

(Bod  V.  Brue%  4  Seld,  362 ;   Wakeman  v.  Sherman,  5  Seld- 

85  {  Sherman   v.    Wakeman,    11    Barb.    254;    Watkins   v. 

Siteir/ffs,  4  Barb.  168. 

When  the  defendant  paid  the  five  dollars  to  the  plaintiff 
she  had  no  lawful  right  to  receive  it,  and  from  such  a  pay- 
ment a  new  promise  cannot  be  inferred. 

The  court  erred  in  overruling  the  motion  for  a  new  trial, 
for  which  the  judgment  must  be  reversed. 

Hie  judgment  is  reversed,  with  costs ;  and,  the  cause  is 
remanded,  with  directions  to  grant  a  new  trial,  and  for  further 
proceedings  in  accordance  with  this  opinion. 
C.  C.  Nave  and  C.  A,  Nave,  for  appellant 
L.  Sitter^  for  appdlee. 
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IMdy  that  the  son  took  a  vested  freehold  interest  in  the  real  estate,  to  commence 
at  the  death  of  his  mother;  and  that  the  condition  that  he  should  take  care  of 
her  during  her  natural  life  was  a  subsequent  condition. 

Same, —  Waiuer. — ^The  performance  of  a  condition  subsequent  may  be  waived 
by  the  party  for  whose  benefit  it  has  been  made. 

Same. — If  the  son  did  all  in  the  way  of  taking  care  of  his  mother  that  the  cir- 
cumstances seemed  to  require,  and  all  in  that  direction  that  she  required  or 
would  permit  him  to  do,  she  waived  any  further  care,  and  the  estate  of  the 
son  was  not  forfdted. 

APPEAL  from  the  Grant  Common  Pleas. 

WoRDENy  J.-rAzel  Rush  made  his  will,  by  which  he  de- 
vised certain  lands  in  Grant  county  to  his  wife,  Sally  Rush, 
during  her  widowhood.  He  also  devjsed  to  his  son,  Thomas 
£.  Rush,  a  portion  of  the  same  lands,  at  the  death  of  the 
said  Sally.  The  language  of  the  will,  in  respect  to  the  de- 
vise to  Thomas  E.,  is  as  follows :  "  I  give  and  bequeath  to 
my  son,  Thomas  E.  Rush,  at  the  death  of  my  wife,  Sally 
Rush,  provided  he  takes  care  of  her  during  her  natural  life, 
fifty  acres,''  etCr,  describing  the  land  thus  devised  to  Thomas 
E.  Sally  survived  her  husband  some  years,  and,  upon  Jber 
death,  Thomas  E.  entered  upon  the  land  thus  devised  to 
him. 

This  was  an  action  by  a  part  of  the  heirs  of  Azel  Rush 
against  the  said  Thomas  E.  Rush,  and  also  against  Noah 
Rush  and  Henry  Rush,  other  heirs  of  Azel,  who  refused  to 
join  as  plaintiffs,  for  a  partition  of  the  lands  thus  devised  to 
the  said  Thomas  E.,  the  complaint  alleging,  "that  during 
the  life  of  the  said  Sally,  the  said  defendant"  (Thomas  £•) 
"did  not  take  care  of  and  provide  for  the  said  Sally  during 
her  said  life.  Nor  did  he  in  any  respect  do  and  perform  any 
of  the  conditions  of  said  bequest;  wherefore,  the  said  plain- 
tiffs aver  that  said  land  descended  to  said  plaintifis  and 
defendants,  as  the  heirs  and  children  of  said  Azel  Rush.". 

The  defendant  Thomas  E.  answered,  first,  by  general 
denial;  second,  "that  upon  the  death  of  his  said  father, 
Azel  Rush,  and  the  probate  of  said  will,  the  said  defendant 
accepted  said  devise  to  him,  made  by  said  will,  upon  the 
condition  of  taking  care  of  the  said  Sally  Rush,  widow  of 
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said  Azel  Rush,   during  her   natural  life;  that   defendant 
thereupon  offered  to  said  Sally  to  take  care  of  her  pursuant 
to  said  condition,  which  she,  the  said  Sally,  who  took  under 
the  provisions  of  the  said  will,  then  refused  to  allow  the 
defendant  to  do  so.    The  defendant  also  says,  that  from  the 
time  of  said  offer,  to  the  death  of  said  Sally,  he  was  always 
ready,  willing,  and  able  to  perform  said  condition,  but  which 
performance  she  refused  to  accept;  that  said  Sally,  at  all 
times  afler  the  death  of  said  Azel,  had  ample  means  of  her 
own  for  her  support  and  maintenance;"  third,  "that  upon 
the  death  of  his  said  father,  Azel  Rush,  and  upon  the  pro- 
bate of  said  last  will,  he,  said  defendant,  accepted  the  devise 
so  to  him  made  by  said  will,  upon  the  condition  therein 
mentioned,  to  wit,  that  he,  said  defendant,  should  take  care 
of  said  Sally  Rush,   his  mother,  during  the  term  of  her 
natural  life.     And  the  defendant  avers  that  he  did  so  take 
care  of  said  Sally,  so  far  as  she  would  allow  him  to  do  so, 
and  that  he,  defendant,  at  the  time  of  said  probating  of  said 
will,  offered  to  said  Sally,  who  took  under  the  provisions  of 
sjud  will  of  Ajzel  Rush,  to  take  care  of  her,  pursuant  to  said 
condition,  which  she  refused  him  liberty  to  do.    .The  de- 
fendant says  that  he  remained  willing  and  ready  at  all  times 
to  perform  said  condition  from  the  time  of  said  offer  until 
the  death  of  said  Sally,  which  performance  she  refused  to 
accept  from  said  defendant.     He  also  avers  that  said  Sally 
had  at  all  times,  after  the  death  of  said  Azel,  ample  means 
for  her  support." 

Demurrers,  for  want  of  sufficient  facts,  were  filed  to  the 
second  and  third  paragraphs  of  tlie  answer,  but  were  over- 
ruled, and  the  plaintiffs  excepted.  The  plaintiflfe  replied  to 
the  special  paragfraphs  of  the  answer  by  general  denial,  and 
by  two  special  paragraphs,  which  were  stricken  out  on 
motion  of  the  defendant. 

The  issues  were  tried  by  a  jury,  who  found  a  general 
verdict  for  the  defendant,  and  also  returned  answers  to  inter- 
rogatories, as  follows: 
^I6t  Did  Thomas  E.  Rush  take  care  of  Sally  Rush, 
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widow  of  Azel  Rush,  according  to  the  provisions  of  the  last 
will  of  said  Azel  Rush?  Answer.  As  far  as  Sally  Rush 
desired  him  to  do. 

**  2d.  Did  Thomas  £.  Rush  offer  to  take  care  of  Sally 
Rush  according  to  the  will  of  Azel  Rush?   Answer,  He  did. 

"  3d.  Did  Sally  Rush^  during  her  life,  need  care  that  was 
not  rendered?  if  so,  did  or  could  said  Thomas  E.  Rush 
have  known  that  fact  ?  Answer.  It  appears  that  at  times 
she  needed  assistance,  and  that  Thomas  E.  Ru^h  knew  h, 
and  manifested  a  willingness  to  relieve  hen 

*'  5th.  What  was  the  physical  condition  of  SaQy  Rush 
during  the  last  years  of  her  life  ?  how  old  was  she  when  she 
died?  was  she  able  to  take  care  of  herself?  Answer.  A 
portion  of  the  time  feeble;  age  between  sixty-five  and  sev- 
enty years ;  not  able  to  take  care  of  herself  all  the  time. 
'  "  7th.  If  Thomas  E.  Rush  took  care  of  his  mother,  Sally 
Rush,  during  her  widowhood,  state  in  what  manner  he  cared 
for  her.  Answer.  By  hiring  help  for  her  while  she  was  sick, 
seeing  to  her  threshing,  butchering,  hauling  wood,  attending 
to  her  while  sick,  etc. 

"  8th.  If  Thomas  E.  Rush  was  prevented  from  taking 
care  of  Sally  Rush,  state  in  what  way  he  was  prevented. 
Answer.  He  was  partially  prevented  from  taking  care  of  her 
by  her  refusing  to  accept  some  of  his  offers  of  kindness. 

"9th.  If  the  jury  find  that  Thomas  E.  Rush  offered  to 
perform  the  conditions  on  which  he  was  to  have  the  land  in 
controversy,  was  the  same  a  conditional  or  unconditional 
offer?    Answer.  It  was  unconditional. 

"  loth.  Was  said  Thomas  E.  Rush  in  a  condition  to  take 
care  of  his  mother?    Answer.  He  was. 

"nth.  Did  Thomas  E.  Rush  take  care  of  Sally  Rush. 
widow  of  Azel  Rush,  after  the  death  of  said  Azel  Rush  ? 
Answer.  He  did,  as  far  as  she  desired  him  to  do  so. 

*'  1 2th.  Did  Thomas  E.  Rush,  at  any  time  afler  the  death 
of  Azel  Rush,  offer  to  said  Sally  Rush  to  take  care  of  her  ? 
Answer.  He  did. 

"  13th.  Did  Sally  Rush»  widow  of  Azel  Rush,  at  any  time 
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decline  to  accept  the  care  of  saidThomas  E.  Rush  ?  Answer 

She  did 

"  I4ib.  Did  Thomas  E.  Rush,  at  any  time  after  the  death 
of  Aid  Rush,  propose  to  Sally  Rush,  widow  of  said  Azel 
Rusbf  to  take  her,  said  Sally,  to  his  home  and  take  care  of 
ber  if  she  would  allow  him  to  do  so  ?    Ans.  He  did. 

"  15th.  If  there  was  any  failure  on  the  part  of  Thomas  E. 
Rush  to  take  care  of  said  Sally  Rush  after  the  death  of  Axel 
Rush,  did  it  arise  from  the  refusal  of  Thomas  E.  Rush  to  take 
care  of  her,  or  did  it  arise  from  her  disinclination  to  accept 
such  care  from  him?  Ans.  From  her  disinclination  to 
accept  such  care  from  him. 

"  i6tb.  If  Sally  Rush,  after  the  deajth  of  her  husband,  was 
deprived  of  any  of  the  necessaries  and  comforts  of  life  during 
bcr  widowhood,  did  it  arise  from  the  neglect  of  Thomas  E. 
Rush,  or  was  it  her  own  free  will  and  choice  to  live  as  she 
did  live  ?  Ans.  It  did  not  arise  from  his  neglect,  but  was 
her  own  choice. 

"  17th.  If  Sally  Rush,  during  her  widowhood,  lived  in  a 
a  place  where  and  as  she  desired  to  live,  did  Thomas  E.  Rush 
render  such  care,  protection,  and  assistance  to  her  as  could 
reasonably  be  required  of  him  under  the  circumstances  and 
in  the  condition  in  which  she  voluntarily  placed  herself  dur- 
ing that  time  ?  Ans.  She  did  live  in  the  place  and  in  such 
manner  as  she  desired,  and  Thoovas  E.  Rush  rendered  her 
all  the  assistance  and  gave  her  all  the  care  and  attention  that 
was  required  of  him  under  the  circumstances." 

The  plaintiffs  moved  for  judgment  in  their  favor  on  the 
special  findings,  notwithstanding  the  general  verdict,  but  the 
motion  was  overruled.  They  also  moved  for  a  new  trial,  but 
the  clerk  states  that  the  reasons  are  not  on  file.  The  motion 
was  overruled,  and  judgment  was  rendered  for  the  defendant 
The  plaintiff  below  appeal  and  have  assigned  supposed 
en'ors,  which  will  be  considered,  so  far  as  any  point  is  made 
opon  them. 

The  counsel  for  the  appellants,  in  their  brief,  make  but 
three  points  in  the  case^  viz. :  first,  that  the  demurrer  should 


88  SUPREME  COURT  OF  INDIANA. 

Rush  ti  al.  V.  Rush  «/  oL 

have  been  sustained  to  the  second  and  third  paragraphs  of 
the  answer ;  second,  that  the  motion  for  judgment  for  the 
plaintiffs  on  the  answers  of  the  jury  to  the  particular  ques- 
tions of  fact  propounded  to  them,  notwithstanding  the  gen- 
eral verdict,  should  have  been  sustained ;  third,  that  there 
should  have  been  a  new  trial,  on  the  ground  of  the  admis- 
sion of  incompetent  testimony. 

The  latter  point  does  not  arise  in  the  case,  inasmuch  as 
the  reasons  for  a  new  trial  are  not  in  the  record,  and  vpe 
cannot  assume  that  a  new  trial  was  asked  on  that  ground. 

We  proceed  to  the  consideration  of  the  other  two  questions. 

We  have  seen  that  by  the  will  of  Azel  Rush,  he  devised 
to  his  wife,  Sally  Rush,  the  land  in  controversy,  with  others, 
during  her  widowhood,  and  after  her  death,  to  his  son  Thomas 
E.  Rush,  provided  he  took  care  of  her  during  her  natural 
life.  Under  this  devise,  Thomas  E.  Rush  took  an  estate  in 
remainder  upon  condition,  which  vested  in  him  upon  the 
death  of  the  testator  and  the  acceptance  of  the  devise  by  the 
devisee.  The  title  to  the  remainder  vested  in  the  devisee, 
Thomas  E.Rush,  at  once,  upon  his  acceptance  of  the  devise; 
an  estate  was  vested  in  him  inprasenti^  but  to  be  enjoyed  ifi 
futuro,  2  Bl.  163,  and  following.  The  proposition,  that 
Thomas  E.  Rush  took  an  estate  in  remainder,  is  based  on 
the  theory  that  the  widow  took  a  life  estate,  so  that  her 
estate  and  the  remainder  would  constitute  the  entire  estate. 
But  we  have  seen  that  the  land  was  devised  to  her  only 
during  her  widowhood;  her  estate  might,  therefore,  perhaps 
have  terminated  by  her  marriage,  and  in  that  event  the  title, 
during  the  interim  between  her  marriage  and  death,  would 
have  reverted  to  the  heirs.  But  there  is  no  difficulty  on 
this  point,  as  our  statute  allows  a  freehold  to  be  created,  to 
commence  at  a  future  day.  i  G.  &  H.  266,  sec.  37.  In  any 
view  of  the  case,  therefore,  Thomas  E.  Rush,  upon  his 
acceptance  of  the  devise,  took  a  vested  freehold  interest  in 
the  estate,  to  commence  at  the  death  of  his  mother,  Sally 
Rush.  The  condition,  then,  was  a  subsequent  condition. 
Petro  v.  Cassiday,  13  Ind«  289;  Boone  v.  Tipton,  15  Ind.  270U 
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It  is  well  established  that  the  performance  of  a  subsequent 

condition  may  be  wstived  by  the  party  for  whose  benefit  it 

^vasmade.  See  cases  cited  above  from  13  and  15  Ind.    Says 

Mr.  Washburn:    "As  a  condition  subsequent  may  be  ex- 

cvistdf  when  its  performance  becomes  impossible  by  the  act 

oi  God,  or  by  the  act  of  the  party  for  whose  benefit  it  is 

created^  or  is  prohibited  or  prevented  by  act  of  the  law,  so 

it  may  be  waived  by  the  one  who  has  a  right  to  enforce  it/^ 

I  Washb.  Real  Prop.  453. 

In  a  note  to  2  Greenl.  Cruise  Real  Prop.  29,  it  is  said: 
"The  party  to  whom  the  condition  is  to  be  performed  may 
also  waive  the  forfeiture ;  in  which  case  the  condition  is 
saved;"  and  a  number  of  authorities  are  cited. 

Applying  these  principles  to  the  two  paragraphs  of  the 
answer,  they  were  good.  They  show  that  the  defendant 
Thomas  £.  did  all  in  the  way  of  taking  care  of  his  mother 
that  she  would  permit  him  to  do,  and  that  was  all  that  could 
be  required  of  him. 

So  the  answers  of  the  jury  to  the  interrogatories  show 
that  the  defendant  took  all  the  care  of  his  mother  that  cir- 
cumstances seemed  to  require,  and  did  all  in  that  direction 
that  she  required  or  would  permit  him  to  do.     We  think  the 
widow  clearly  waived  any  further  care  than  was  devoted  to 
and  bestowed  upon  her  by  her  son,  and  therefore  that  his 
estate  was  not  forfeited.    The  rulings  of  the  court  were 
right,  and  there  is  no  error  in  the  record. 
The  judgment  below  is  affirmed,  with  costs. 
y,  BrounUee,  H.  Brownlee,  and  %  L,  Oister,  for  appellants. 
A.  Steele,  R.  T.  St  yohn,    J.  Van  Devanter,  and  %  F. 
McDowell,  for  appellees. 
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Bowman  v.  Carithjers. 

Fraud. — Misr^esentation. — FVaud  cannot  be  held  to  have  been  perpetrated 
hf  misreprfscntations,  when  the  party  who  daims  to  have  been  de&anded 
believed  the  opposite  of  what  was  represented. 

SAME.-^G?«Ff/rtfinttf  .--Where  a  party  believes  that  a  dahn  v^ohl  which  an  action 
has  been  commenced  has  already  been  paid,  but  because  he  is  afraid  he  can- 
not  prove  the  payment,  and  to  avoid  trouble  and  litigadon,  he  pays  a  part  of 
it,  he  cannot  recover  bade  the  amonnt  so  paid,  on  the  groond  of  fraud  based 
upon  statements  of  the  claimant  that  the  debt  had  not  been  paid. 

APPEAL  from  the  Vermillion  Circuit  Court. 

Downey,  J.— »Bowman  held  a  note  made  by  Kirkpatrick 
and  brother,  and  Carithers  as  their  surety,  dated  in  18579 
due  in  eight  months  after  its  date.  In  1868,  Bowman  sued 
Carithers  on  the  note,  and  Carithers,  in  satis&ction  of  the 
claim,  paid  Bowman  one  hundred  and  ninety-seven  dollars. 
This  action  was  brought  by  Carithers  to  recover  back  the 
money  thus  paid.  He  alleges,  in  his  complaint,  that  the  note 
had  been  paid  years  before,  but  Bowman  represented  to  him 
that  it  had  not  been  paid,  but  was  still  due;  that  he  relied 
upon  this  statement,  and  paid  Bowman  said  amount,  and 
took  up  the  note,  and  Bowman  dismissed  the  suit;  that 
within  a  few  months  after  the  said  payment,  he  discovered 
that  said  note  had  been  fiilly  paid  off  by  the  principals 
therein,  or  some  one  in  their  behalf,  five  or  ten  years  before 
said  payment  was  made  by  him ;  that  Bowman's  representa- 
tions were  false;  that  he  knew  them  to  be  false,  and  made 
them  fraudulently  for  the  purpose  of  inducing  him  to  pay  said 
money;  that  as  soon  as  he  discovered  the  fraud,  he  tendered 
the  note  back  to  Bowman,  with  the  privilege  of  suing  on  it, 
and  demanded  of  him  said  sum  of  one  hundred  and  ninety- 
seven  dollars,  which  tender  and  demand  he  wholly  rejected; 
wherefore,  etc. 

The  ansv/er  of  the  defendant  was  a  general  denial. 

A  trial  by  jury  resulted  in  a  general  verdict  for  the  plain- 
tiff and  answers  to  interrogatories,  as  follows: 

''First.  Did  Carithers  believe,  when  he  made  the  com- 
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promise  with  Bowman,  that  the  note  had  not  been  paid? 
Ans.  He  did  not. 

"Second.  Did  Carithers,  at  the  time  he  compromised 
with  fiowman,  believe  the  note  had  been  paid?  Ans.  *Hc 
did 

"Third.  Did  Carithers,  at  the  time  he  made  the  compro- 
mise, believe  the  note  had  been  paid,  and  make  the  settle- 
ment simply  because  he  was  afraid  he  could  not  get  evidence 
enough  to  prove  it?    Ans.  He  did." 

A  motion  for  a  new  trial  was  made  by  the  defendant  and 
overruled^  and  also  a  motion  for  judgment  on  the  special 
findings  of  the  jury,  which  was  also  overruled. 

Among  the  errors  assigned,  it  is  alleged  that  the  court 
erred  in  refusing  to  render  judgment  for  the  defendant  on 
the  special  finding  of  the  jury,  and  in  refusing  to  grant  a 
new  trial  on  the  motion  of  the  defendant. 

In  our  opinion,  the  special  findings  of  the  jury  in  answer 
to  the  questions  propounded  to  them  are  so  inconsistent 
with  the  general  verdict  for  the  plaintiflfj  that  judgment 
should  have  been  rendered  on  them  for  the  defendant.  By 
these  answers,  th^  jury  found  that  Carithers,  the  plaintif!^  at 
the  time  he  made  the  compromise,  believed  the  note  had 
been  paid,  did  not  believe  that  it  had  not  been  paid,  and 
made  the  settlement  simply  because  he  was  afraid  he  could 
not  get  evidence  to  prove  the  payment.  If  he  believed  the 
note  had  been  paid,  he  was  not  defrauded  by  the  statements 
of  the  defendant,  that  it  had  not  been  paid.  He  stated  in 
his  complaint  that  he  relied  on  the  statement  of  the  defend- 
^t,  that  the  note  had  not  been  paid.  This  cannot  be  true 
if  he  believed,  as  the  jury  found,  that  the  note  had  been 
paid.  We  cannot  conceive  of  a  case  where  fraud  has  been 
perpetrated  by  misrepresentations,  where  the  party  who 
claims  to  have  been  defrauded  believed  exactly  the  opposite 
of  what  was  represented.  Common  sense,  without  the  au- 
thority of  adjudged  cases,  should  be  sufficient  to  justify  us 
in  this  assertion.  But  see  Hagee  v.  Grosstnany  3 1  Ind.  223 ; 
BUchof  V.   Coffelt,  6  Ind.  23.     But  the  jury,  in  the  third 


92  SUPREME  COURT  OF  INDIANA. 

Bowman  v.  Carithers. 

finding,  further  say  that  the  plaintiflT  not  only  believed  that 
the  note  had  been  paid,  but  he  made  the  settlement  simply 
because  he  was  afraid  that  he  could  not  prove  the  payment. 
This  clearly  shows  that  there  was  no  fraud  in  the  matter. 
The  plaintiff)  with  a  full  belief  that  the  note  had  been  paid 
by  his  principals,  paid  a  part  of  the  amount  again  to  rid 
himself  of  further  litig^ation  and  trouble  about  it. 

The  new  trial  was  asked  on  the  ground  of  errors  in  giving 
certain  instructions  to  the  jury,  and  refusing  to  give  certain 
other  instructions.    The  fifth  instruction  given  was  this: 

"  If,  from  the  evidence,  you  find  that  Moses  Bowman,  at 
the  time  of  the  compromise,  made  representations  which 
induced  the  plaintiff  to  make  the  compromise,  and  they 
were  such  representations  as  the  plaintiff  had  a  right  to 
rely  upon,  and  such  representations  were,  in  fact,  false,  you 
will  be  authorized  to  find  for  the  plaintiff)  even  though  he 
may  have  thought  and  believed,  from  Bowman's  former 
statements,  that  the  latter  statements,  upon  which  he,  Ca- 
rithers, relied,  were  false." 

We  cannot  see  how  a  party  could  be  defrauded  by  state- 
ments which  he,  at  the  time,  believed  to  be  false.  He  had 
no  right  to  rely  upon  statements  which  he  believed  to  be 
false.  He  could  not  rely  upon  them.  The  mind  is  incapa- 
ble of  it. 

The  court  refused  to  give  the  following  instruction  asked 
by  the  defendant: 

''If,  at  the  time  Carithers  compromised  the  suit  with  Bow- 
man, and  paid  him  the  one  hundred  and  ninety-seven  dollars, 
he  believed  that  the  note  had  been  paid,  you  should  find  for 
the  defendant." 

This  charge  should  have  been  given.  Had  it  been  given, 
the  jury  would  hardly,  have  found  a  general  verdict  for  the 
plaintiff,  and  in  answer  to  question  three  as  they  did. 

Tliere  are  other  erroneous  instructions,  which  we  need  not 
set  out  in  this  opinion. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 


NOVEMBER  TERM,  1872.  93 

Heitman  v.  Sdindk 

mandedy  with  instructions  to  render  judgment  for  the  defend- 
ant on  the  special  findings.* 

y.  M.  Men,  W.  Mack, WiUiams,  W.  EggUston,  N. 

Harvey ^  and  C.  T.  Burton,  for  appellant 

B,  R  Rhoads  and  M,  G.  Rftoads,  for  appellee. 

^Petition  for  a  rehearing  orerroled. 


Heituan  v.  Schhbk. 

r&ACTiCE.— ^xr^^iw^ji/  of  Error,'^~Thai  a  complaint  does  not  state  iacts  stt£S- 

dent  to  constitute  a  cause  of  action^may  be  assigned  for  error  in  the  Supreme 

Court,  dioagh  the  objection  be  not  raised  by  demurrer  in  the  court  below. 

Vi£iiBjm.^(Mmpiamt,r^Qfia  of  Instruments,-^^  a  complaint  to  hare  satii- 

foctiou  entered  of  a  mortgage  on  real  estate^  and  to  quiet  title  thereto,  where 

it  is  alleged  that  the  mortgage  debt  has  been  paid,  it  is  not  necessary  to  set 

out  a  copy  of  the  mortage  and  notes  secured  thereby,  or  copies  of  deeds  of 

convqranoe  and  a  decree  of  partition  mentioned  in  the  complaint  as  consti- 

ioting  the  tide  of  tiie  plaintiff. 

APPEAL  from  the  Jackson  Circuit  uourt. 

BusKiRK,  J. — ^This  was  a  proceeding  on  the  part  of  the 
appellee  against  the  appellant  to  have  satisfaction  entered  of 
a  mortgage  on  certain  real  estate  owned  by  the  appellant, 
and  to  quiet  his  title  thereto. 

The  material  facts  stated  in  the  complaint  are  these:  That 
on  the  7th  day  of  September,  1865,  Sarah  Owens,  Susan 
Heitman,  and  Elizabeth  iCirsher  were  each  the  owners  in  fee 
simple  of  an  undivided  third  part  of  the  following  described 
real  estate,  situated  in  the  county  of  Jackson,  Indiana, 
namely:  The  west  half  of  the  north-east  quarter  of  section 
i3»  town  6,  north  of  range  5  east,  containing  eighty  acres; 
that  on  said  day,  Sarah  Owens,  with  her  husband,  John  L. 
Owens,  and  the  said  Susan  Heitman,  with  William  H.  Heit- 
man, her  husband,  executed  to  Heniy  Heitman  a  mortgage 
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on  the  undivided  two-thirds  of  said  real  estate,  to  secure  the 
payment  to  the  said  Heniy  Heitman  of  two  thousand  dol- 
lars, which  mortgage  was  duly  recorded  on  the  i  ith  day  of 
October,  1865;  that  on  the  21st  day  of  November,  1865,  the 
said  Sarah  Owens,  with  her  said  husband,  conveyed  to  the 
appellee  the  one  undivided  one-third  part  of  said  real  estate  ; 
that  on  the  12th  day  of  December,  1865,  the  said  Elizabeth 
Kirsher,  with  Thomas  R.  Kirsher,  her  husband,  conveyed 
to  the  plaintiff,  the  appellee  here,  the  one  undivided  third  part 
of  said  real  estate;  that  on  the  6th  day  of  April,  1866,  the 
said  Susan  Heitman,  with  her  husband,  Willian  H.  Heitman, 
conveyed  to  the  appellant,  Henry  Heitman,  the  one  undi- 
vided third  part  of  said  real  estate;  that  in  an  action  wherein 
the  appellee  was  plaintiff  and  the  appellant  was  defendant, 
the  Jackson  Common  Pleas  Court  made  and  entered  a  decree 
dividing  and  partitioning  the  said  real  estate  between  the  own- 
ers thereof,  whereby  th^'e  was  assigned  to  the  appelfee  fifty 
acres,  as  and  for  his  two^hirds  part,  in  value  of  the  said 
eighty-acre  tract  of  land,  and  the  residue  thereof  was 
assigned  to  the  said  Henry  Heitman,  as  and  for  his  one- 
third  part  of  said  eighty-acre  tract  of  land;  that  afterwatd 
the  appellee  paid  to  the  appellant  one  thousand  one  hundred 
and  eighty  dollars  on  the  said  mortgage,  that  being  the  full 
one-half  of  the  amount  then  due;  that  by  such  payment  the 
appellee  became  and  was  entitled  to  have  and  to  hold  his 
said  part  of  said  real  estate,  so  assigned  to  him  as  aforesaid, 
free  from  the  lien  and  incumbrance  of  said  mortgage ;  that 
the  said  Henry  Heitman,  although  often  requested,  wholly 
neglects  and  refuses  to  release  the  lands  of  the  plaintiff* 
from  the  said  lien  and  incumbrance ;  and  that  the  said  mort- 
gage was  a  cloud  upon  the  plaintifTs  title  to  his  said  land. 

The  prayer  of  the  complaint  was,  that  the  said  cloud  upon 
the  title  of  the  plaintiff  should  be  removed ;  that  his  part  of 
said  land  be  adjudged  free  from  the  lien  and  incumbrance 
of  said  mortgage,  and  that  the  said  Henry  Heitman  be  re- 
quired to  enter  upon  the  record  satis&ction  m  full  of  said 
mortgage,  so  far  as  the  same  affected  the  lands  of  the  plaintiflU 
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There  was  issue,  trial  by  the  court,  finding  for  the  plain- 
tiff,  motion  for  a  new  trial  overruled,  and  judgment  on  the 
finding,  in  accordance  with  the  pras^er  of  the  complaint.  The 
evidence  is  not  in  the  record.   . 

The  appellant  has  assigned  the  following  errors : 

"  1st  The  complaint  is  defective  in  not  containing  a  copy 
of  the  mortgage  and  notes,  or  at  least  a  copy  of  the  mort- 
gage sought  to  be  satisfied  by  the  plaintiff's  proceedings. 

"  2d.  The  complaint  does  not  show  any  copy  of  the  deeds 
mentioned  in  the  complaint,  and  so  was,  and  is,  defective. 

"  3d.  The  complaint  does  not  show  any  copy  of  the  judg- 
ment of  partition  of  the  lands  in  the  said  complaint  described. 

"4tfa.  The  decree  and  order  of  the  court  in  this  cause 
were  wholly  unauthorized  by  the  averments  of  the  com- 
plaint and  the  proofs  in  the  cause." 

It  is  maintained  by  the  appellee,  with  great  earnestness, 
tflat  the  above  are  not  valid  assignments  of  error,  and  pre- 
sent no  question  for  the  decision  of  this  court 

The  54th  section  of  the  code  reads  as  follows: 

"  Sec.  54.  When  any  of  the  matters  enumerated  in  section 
fifty  do  not  appear  upon  the  hce  of  the  complaint,  the 
objection  (except  for  misjoinder  of  causes)  may  be  taken  by 
answer.  If  no  such  objection  is  taken,  either  by  demurrer 
«r  answer,  the  defendant  shall  be  deemed  to  have  waived  the 
same,  except  only  the  objection  to  the  jurisdiction  of  the 
eo^rt  over  the  subject  of  the  action,  and  except  the  objection 
fiiat  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action."    2  G.  &  H.  81. 

The  aboite  section,  as  it  was  originally  passed,  did  not 
contain  the  last  exception.  That  exception  was  added  by 
amendment  in  1855.  Prior  to  such  amendment,  this  court 
held  that  if  the  objection  was  not  taken  by  demurrer  or 
answer,  it  was  waived,  except  as  to  the  jurisdiction  of  the 
court  over  the  subject  of  the  action.  Johnson  v.  StebHns^ 
5  Ind.  364;  Mastm  v.  Tomer,  6  Ind.  328;  Gitnbel  v.  SmidHi, 
7  Ind.  627 ;  Lewu  v.  Lewis,  9  Ind.  105 ;  The  State  v.  Hart, 
12  Ind.  424;    TIte  Marion,  etc.,  R.  R.  Co.  v.  Lomax,  7  Ind. 
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406;  Riser  v.  Snoddy^  7  Ind.  442;  Freeman  v.  Robinson^ 
7  Ind.  321. 

There  are  numerous  decisions  of  this  court  since  the  above 
section  was  amended,  by  adding  the  words,  "and  except  the 
objection  tihat  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action/'  that  it  may  be  assigned  for 
error  in  this  court,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  though  the  objection 
was  not  raised  by  demurrer  in  the  court  below.  Bolster  v. 
Catteriin,  10  Ind.  117;  Blacklege  w,  Benedkk^  12  Ind  389; 
Ellis  V.  Miller^  9  Ind.  210;  Hayworth  v.  The  function  R.  R. 
Co,,  13  Ind.  348;  Halderman  v.  Birdsall,  14  Ind.  304; 
Easterday  v.  yoy,  14  Ind.  371. 

The  appellant  sought  by  the  first,  second,  and  third  assign- 
ments of  error  to  raise  the  question  of  whether  the  complaint 
stated  facts  sufficient  to  constitute  a  cause  of  action.  The 
better  practice  would  have  been  to  have  stated,  in  the  lan- 
guage of  the  statute,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  and  the  objections 
to  the  complaint  should  be  stated  in  the  brief,  and  not  set 
out  in  detail  in  the  assignments  of  error,  as  has  been  done 
in  the  case  under  consideration.  We,  however,  regard  the 
assignments  as  substantially  good. 

The  fourth  assignment  of  error  presents  no  question  for 
our  decision.  There  was  no  exception  taken  to  the  form  of 
the  judgment.  The  evidence  is  not  in  the  record.  In  such 
case  we  will  presume  that  the  finding  and  judgment  were 
authorized  by  the  pleadings  and  supported  by  the  evidence. 

It  remains  for  us  to  inquire  whether  the  objections  urged 
to  the  complaint  are  valid.  As  has  been  shown,  this  was 
an  action  to  remove  a  lien  and  incumbrance  from  real  estate 
and  to  quiet  the  title  thereto.  The  only  objection  urged  to 
the  sufficiency  of  the  complaint  is,  that  the  mortgage,  deeds 
of  conveyance,  and  decree  of  partition,  are  not  filed  and 
made  a  part  of  the  complaint.  It  is  provided  by  section  78 
of  the  code,   2  G.  &  H.  104,  that  ''  when  any  pleading  is 


'^ 
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founded  on  a  written  instrument  or  on  account,  the  original 

or  a  copy  thereof  must  be  filed  with  the  pleading." 
h  our  opinion,  this  action  was  not  founded  upon  either 

th  mortg^gc^  the  deeds,  or  the  decree  of  the  court  in  the 
action  for  partition.  The  plaintiff  did  not  seek  to  enforce 
the  mortgage,  nor  did  he  claim  any  rights  under  it;  but  he 
asked  protection  from  an  injury  which  he  alleged  the  exist- 
ence of  the  mortgage  was  working  him.  He  alleged  that 
the  mortgage  as  tohim  had  been  paid,  and  that  its  continued 
existence  upon  the  public  records  cast  a  cloud  upon  his  tide, 
which  he  sought  to  have  removed  by  having  satis&ction  of 
the  mortgage  entered,  so  far  as  it  aflected  his  lands.  The 
real  foundation  of  the  suit  was  the  refusal  of  the  appellant 
to  satisfy  the  mortgage  and  thus  remove  the  incumbrance 
from  his  land  and  the  cloud  from  the  title  thereto.  The 
mortgage  created  the  lien,  the  deeds  and  decree  in  partition 
were  evidence  of  his  title,  and  the  payment  of  his  share  of 
the  mortgage  entitled  him  to  have  the  lien  removed.  The 
deeds  and  decree  of  partition  were  the  mere  evidence  of  his 
title,  which,  as  to  them,  brings  this  case  directly  within  the 
rule  laid  down  in  Lash  v.  Perry,  19  Ind.  322.  The  mortgage 
was  closely  connected  with,  but  did  not  constitute,  the 
foundation  of  the  action.  Bales  v.  Weddle,  14  Ind.  349 ; 
Cameron  v.  Warbritton^  9  Ind.  351 ;  Bray  v.  Hussey,  24  Ind. 
228 ;  Westfall  v.  Stark,  24  Ind.  377 ;  Vanschaiack  v.  Farrow, 
2$  Ind.  310;  Clegg  V.  Patterson,  32  Ind.  135 ;  Smith  v.  Hun- 
ttr,  33  Ind.  106;  Lytle  v.  Lytic,  37  Ind.  281. 

We  are  very  clearly  of  the  opinion  that  the  objections 
urged  to  the  complaint  are  untenable. 

The  judgment  is  affirmed,  with  costs. 

M,  M.  Ray,  G.  H,  Voss,  and  B.  F.  Davis,  for  appellant. 

W.  K.  Marshall,  T.  A.  Hendricks,  0.  B.  Hard,  and  A.  W. 
Hendricks,  for  appellee. 
Vol.  XL.— 7 
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KlINGENSMITH  V.  SOURWINE  £T  AL. 

PRAcncB.— w^^o/. — Evidence. — ^Where  the  evidence  of  one  party  supports  the 
▼erdicty  the  Supreme  Coort  will  not  reyerse  the  judgment  upon  the  ground  of 
the  conflict  or  vreight  of  oral  evidence. 

APPEAL  from  the  Marion  Common  Pleas. 

Pettit,  C.  J. — This  suit  was  brought  by  the  appellees 
against  the  appellant,  to  recover  for  money  had  and  received. 
Answer  of  general  denial,  trial  by  jury,  verdict  for  the  ap- 
pellees, motion  for  new  trial  overruled,  exception  taken,  and 
judgment  on  the  verdict 

The  only  error  assigned  is  the  overruling  of  the  motion  for 
a  new  trial ;  and  that  motion  was  for  the  insufficiency  of  the 
evidence  to  justify  or  support  the  finding  and  verdict  of  the 
jury.  The  evidence  is  in  the  record,  and  we  have  carefully 
read  and  re-read  it,  and  if  there  ever  was  a  case  which  justi- 
fied the  ruling  of  this  court,  so  often  repeated,  that  we  will 
not  reverse  upon  the  weight  or  conflict  of  oral  evidence  given 
below,  this  is  one.*  The  plaintifis'  evidence  fully  and  abun- 
dantly justified  the  verdict,  while  the  defendant's  evidence  as 
fully  justified  and  required  the  verdict  to  be  for  him.  In  other 
words,  it  is  directly  and  squarely  contradictory.  In  such  a 
case,  we  cannot  reverse  the  judgment,  but  must  leave  the 
action  of  the  jury  and  court  below,  who  saw  and  heard  the 
witnesses,  to  stand  as  they  saw  proper  to  determine. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

/.  Klingensmithf  for  appellant. 

y.  W.  Nichol  and  Z.  yordan^  for  appellees. 


Smith  v.  Lewis. 

Contract. — Entirety, — ^A.,  who  was  a  retail  dealer,  contracted  with  B.,  a  whole- 
sale dealer,  for  a  lot  of  dothing,  to  be  shipped  to  A.,  part  of  which  consisted 
of  suits  of  clothing  of  aportictUar  kind,  quality,  and  price.    Part  of  the  goods 
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^\p^  by  B.  were  not  of  the  kind,  quality,  and  price  contracted  for.  A. 
Tefused  to  accept  any  portion  of  the  goods,  and  immediately  returned  them 
toB. 

HMt  that  the  contract  of  A.  was  an  entire  contract  for  the  whole  bUl  of  goods, 
^  ^e  was  not  obliged  to  accept  a  part  without  the  whole. 

APPEAL  from  the  Clinton  Common  Pleas. 

Worden,  J. — ^This  was  an  action  by  Lewis  against  Smith, 
for  goods  sold  and  delivered  by  the  plaintiff  to  the  defend- 
^t  The  bill  of  particulars  accompanying  the  complaint, 
after  the  proper  heading,  is  as  follows : 

"lOii 2  pants  and  vests i^S.oo^ ^^looo 

\o\6^ 2  beaver  sacks. 7.^5 1450 

/266... 2  cass.  p.  and  vests 7.00. 14.00 

1283....... 3      *        "  8.00 24.00 

A. & R  225. ..-..2  overcoats 6.75 I3S9 

1024 2        **         7.00 14.00 

1029....... 3        ''         M  S.00 24.00 

1242 3        *' 11.00 33-00 

1041,1125 3        "        -...15,50 46.50 

On  issue  joined,  the  cause  was  tried  by  the  court,  who 
/bund  for  the  plaintiff,  in  the  sum  of  one  hundred  and  sixty- 
two  dollars  and  eighty-five  cents,  deducting  from  his  bill  the 
two  pairs  of  pants  and  vests,  and  the  two  beaver  sacks,  con- 
stituting the  first  and  second  items  in  the  bill  of  particulars, 
and  also  three  vests,  at  two  dollars  and  fifty  cents  each,  a 
part  of  the  fourth  item  in  the  bill.  As  to  the  items  thus 
rejected,  the  court  found  that  the  plaintiff  have  return  of 
them;  and  judgment  was  rendered  for  the  plaiotiff  for  the 
amount  found  in  his  favor,  and  also  for  the  possession  of  the 
items  thus  deducted,  as  above  stated. 

The  defendant,  at  the  proper  time,  moved  for  a  new  trial, 
filing  reasons  which  raise  the  question  hereinafter  consid- 
^^;  but  his  motion  was  overruled,  and  he  excepted. 

The  facts  in  the  case  are,  in  substance,  as  follows :    The 
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plaintifT  was  a  wholesale  dealer  in  clothing,  at  Cincinnati. 
The  defendant  was  a  retail  dealer  in  Michigantown,  in  Clin- 
ton county,  Indiana.  On  the  i6th  of  November,  1870,  the 
a^ent  and  salesman  of  the  plaintiff  called  upon  the  defend- 
ant, at  Michigantown,  and  sold  him,  or,  rather,  contracted  to 
sell  to  him,  a  bill  of  goods  corresponding  with  t^e  goods 
mentioned  in  the  bill  of  particulars,  with  the  exceptions 
liereinafler  mentioned*  The  defendant  agreed  to  take  the 
goods  at  the  prices  stated,  and  gave  directions  to  the  plain- 
tiff's agent  as  to  the  shipping  of  the  goods,  and  the  plaintiff's 
agent  forwarded  the  order  to  the  plaintiff  at  Cincinnati.  On 
the  23d  of  November,  the  plaintiff  forwarded  to  the  defend- 
ant the  goods  specified  in  the  bill  of  particulars  filed  with 
the  complaint,  accompanied  by  a  bill  thereof,  and  the  goods, 
with  the  invoice  thereof,  were  duly  received  by  the  defend- 
ant. The  goods  ordered  by  the  defendant,  and  those  sent 
him  by  the  plaintiff,  differed,  in  this :  He  ordered  two  suits, 
including  coats,  pants,  and  vests,  of  the  quality  marked  in 
the  niargin  of  the  bill  "  loii,"  the  numbers  on  the  margin 
indicating  the  quality  of  the  goods.  These  suits  were  of 
cloth  inferior  in  quality  and  price  to  beaver  cloth,  and  the 
stipulated  price  per  suit  was  to  have  been  eleven  dollars. 
The  plaintiff  not  haying  the  coats  of  the  kind  and  quality 
ordered,  sent  the  pants  and  vests,  and,  in  lieu  of  the  coats, 
sent  the  beaver  sacks,  constituting  the  second  item,  and  at 
the  prices  specified  in  the  bill.  In  a  note,  appended  to  the 
invoice  of  the  goods,  the  plaintiff  explains  to  the  defendant 
as  follows:  "Dear  Sir: — We  have  no  coats  loii,  so  wc 
send  1016  beaver  instead.*' 

The  evidence  tends  strongly  to  establish,  and  the  court 
below  seems  to  have  found,  that  the  defendant  only  ordered 
three  pairs  of  pants,  without  vests,  of  the  quality  1283,  but 
vests  were  sent  as  well  as  pants.  Otherwise  than  as  above 
stated,  the  goods  ?ent  corresponded  with  the  order. 

The  defendant,  upon  the  receipt  of  the  goods,  sent  them 
back  to  the  plaintiff  by  express,  writing  him  that  they  did 
not  "fill  the  bill,"  etc.    Tlie  goods  were  promptly  returned 
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by  the  plaintifi*  to  the  defendant.  In  a  letter  from  plaintiff 
tocefendanty  he  says:  "We  have  this  day  returned  the 
goods  to  you,  and  expect  you  to  keep  them."  The  defendant, 
upon  the  goods  being  thus  returned  to  him  again,  stof  ed  them 
unopened,  and  held  them  thus  at  the  time  of  the  trial,  subject 
to  the  plaintiff's  order.  Some  further  correspondence  took 
place  between  the  parties,  not  necessary  to  be  set  out  in  full. 

On  the  loth  of  March,  1871,  the  defendant  wrote  to  the 
plaintiff  as  follows :  'VYour  goods  are  still  in  my  care,  sub- 
ject to  order;  they  are  in  the  way,  and  it  is  getting  warmer," 
etc  The  plaintiff  replied  to  this,  saying,  "We  have  nothing 
to  do  with  the  goods  you  bought  of  us,  except  to  collect 
the  pay  for  them,  and  that  we  will  do."  Here  the  corre- 
spondence  ended,  and  the  plaintiff  soon  thereafter  instituted 
this  suit  to  enforce  the  collection. 

The  question  arises,  whether,  on  the  facts  stfted,  the  action 
can  be  maintained.  No  question  is  made  by  counsel  for  the 
appellant  as  to  the  statjute  of  frauds,  and  we,  of  course,  make 
none.  But  it  is  insisted  for  the  appellant,  that  the  contract 
was  entire  and  indivisible,  and  that  the  defendant  was  not 
bound  lo  receive  any  part  of  the  goods  unless  the  whole 
was  sent  according  to  his  order.  We  think  it  vexy  clear 
that  the  defendant  was  not  required  to  take  the  two  "  beaver 
sacks,"  in  the  place  of  the  coats  or  sacks  ordered,  to  make 
the  two  entire  suits  of  the  quality  indicated  by  the  number 
loii.  It  is  equally  clear  that  he  was  not  obliged  to  take 
the  two  pairs  of  pants  and  the  two  vests  of  that  quality, 
without  the  coats  to  correspond.  It  is  scarcely  necessary  to 
say  that  he  was  not  obliged  to  receive  the  three  vests  which 
he  did  not  order. 

Was  the  defendant  required  to  accept  the  residue  of  the 
goods  contracted  for,  without  the  two  suits  of  the  quality 
indicated  by  the  number  loii  ?  We  are  of  opinion  that  the 
contract  was  entire,  and  that  the  defendant  was  not  bound 
to  accept  a  part  of  the  goods  ordered,  without  the  whole  of 
them.  The  case  is  much  like  that  of  Bruce  v.  Pearson^  3 
Johns.  534. 
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There  the  defendant  ordered  ''six  hogsheads  of  rum;  one 
hogshead  sugar;  one  pipe  gin;  one  pipe  brandy;  four  quar- 
ter-chests hyson-skin  tea ;  twenty  or  forty  smatl  boxes  pipes, 
if  low;  ten  barrels  of  codfish." 

The  goods  sent  were  "three  hogsheads  rum;  one  pipe 
brandy;  two  chests  tea;  one  hogshead  sugar;  and  one 
pipe  of  gin/' 

The  vessel  on  which  the  goods  were  shipped  was  cast 
away,  and  the  goods  lost.  In  a  suit  by  the  seller  against 
the  purchaser  to  recover  the  value  of  the  goods,  it  was  held 
that  he  could  not  recover.  The  court  say:  "The  defendant 
wished  to  have  the  whole  of  the  goods ;  a  part  of  them 
might  be  of  no  use;  and  until  he  assented  to  receive  a  part 
instead  of  the  whole,  he  cannot  be  said  to  have  contracted 
to  pay  for  a  part;  and  there  can  be  no  implied  assumpsit  to 
pay,  as  the  goods  sent  never  came  to  his  hands."  So,  in 
the  case  before  us,  there  can  be  no  implied  assumpsit,  as  the 
defendant,  instead  of  accepting  the  goods,  promptly  returned 
them  to  the  plaintiff  as  not  being  in  accordance  with  the 
order  given. 

In  the  case  of  Boddey  v.  Parker^  2  B.  &  C.  37,  the  plaintii& 
were  linen  drapers,  and  the  defendant  came  to  their  shop 
and  bargained  for  various  articles.  A  separate  price  was 
agreed  upon  for  each,  and  no  one  article!  was  of  the  value 
of  ten  pounds;  some  were  measured  in  his  presence;  some 
he  marked  with  a  pencil;  others  he  assisted  in  cutting  from 
a  larger  bulk.  He  then  desired  an  account  of  the  whole  to 
be  sent  to  his  house,  and  went  away.  A  bill  of  parcels  was 
accordingly  made  out  and  sent  by  a  shopman.  The  amount 
of  the  goods  was  seventy  pounds.  It  was  held  that  the  con- 
tract was  entire,  and  that  there  was  not  a  separate  contract 
for  each  article.  This  was  held  in  reference  to  the  statute 
of  frauds  it  is  true,  but  we  do  not  see  how,  on  principle,  a 
contract  can  be  held  entire  for  one  purpose,  and  not  for  all 
purposes.  There  is,  however,  some  diversity  in  the  deci- 
sions on  this  question.  In  i  Story  Con.,  sec.  24,  it  is  said: 
"  In  this  diversity  of  cases,  it  is  difficult  to  state  any  rule. 
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But  on  the  whole,  the  weight  of  opinion  and  the  more  rea- 
sonable rule  would  seem  to  be,  that  where  there  is  a  pur- 
chase of  dtfTerent  articles,  at  different  prices,  at  the  same 
time,  the  contract  would  be  several  as  to  each  article,  unless 
the  taking  of  the  whole  was  rendered  essential  either  by  the 
nature  of  the  subject-matter,  or  by  the  act  of  the  parties. 
Where  a  bill  of  parcels  is  taken,  and  includes  the  articles 
bought,  under  one  whole  price.  It  would,  if  accepted,  afford 
evidence  of  an  intention  by  both  parties  to  treat  the  contract 
as  entire.  And  wherever  the  fiiilure  as  to  a  part  would  ma- 
terially defeat  the  objects  of  the  contract,  and  would  have 
affected  the  sale,  had  such  failure  been  anticipated,  the  con- 
tract would  be  entire.  This  rule  would  found  the  interpre- 
tation of  the  contract  on  the  intention  of  the  parties,  as 
manifested  by  their  acts,  and  by  the  circumstances  of  the 
case.-'  See  the  case  of  Casamajar  v.  .S^lwaBf,  Cooper,  temp. 
Broiigh.  '5  \o. 

We  conclude  that  the  contract  of  the  defendant  was  an 
entire  contract  for  the  whole  bill  of  goods  ordered  by  him ; 
and  it  follows  that  he  was  not  obliged  to  accept  a  part  with- 
out the  whole.  He  was  a  retail  dealer,  and  may  be  sup- 
posed to  have  ordered  the  entire  lot  with  a  view,  not  only 
to  his  stock  on  hand,  but  to  the  probable  demand  in  the 
place  in  which  he  was  dealing.  Moreover,  the  contract  seems 
to  have  been  for  the  whole  lot,  at  the  price  Axed  upon  each 
item,  and  we -cannot,  and  ought  not  to,  presume  that  the  de- 
fendant would  have  agreed  to  take  a  part,  without  the  whole, 
it  the  prices  stipulated  for. 

We  think  that,  upon  the  evidence,  in  which  there  was  no 
essential  conflict,  the  finding  should  have  been  for  the  de? 
fendant,  and  hence  that  the  motion  for  a  new  trial  should 
have  prevailed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

y.  N.  Sims,  for  appellant 

S.  H.  Doyal^  and  P.  W.  Card,  for  appellee. 
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McIntire  V.  The  McLain  Ditching  Association. 

Draining  Association.— ^/<^^t«^  ArtUUt4 — CondiHm  Precedmij-^Tht  re- 
cording of  the  articles  of  assodatioo  of  a  draining  company,  in  the  recorder's 
office  of  the  county  where  the  work  is  contemplated,  is  a  condition  precedent 
to  the  inTestment  of  corporate  powers  upon  die  company,  and  srastl)e  averred 
ia  a  complaint  to  .enforce  on  assessment. 

APPEAL  from  the  Clinton  Common  Pleas. 

BusxLiRK,  J. — ^This  was  an  action  by  the  McLain  Ditcfaiiig 
Association  against  the  appellant,  to  enforce  the  payment  of 
an  assessment  of  benefits  to  certain  lands  of  the  appellant. 

There  was  issue,  trial  by  jury,  verdict  for  plaintifi^  motion 
for  a  new  trial  made  and  overruled,  and  judgment  oa  verdict. 

The  insufficiency  of  the  complaint  is  assigned  for  error, 
and  this  imposes  upon  us  the  duty  of  determining  whether 
upon  the  facts  stated  in  the  complaint  the  plaintiff  was  enti- 
tled to  the  relief  demanded  and  adjudged.  Livesey  v.  Liues^^ 
30  Ind.  398. 

The  first  objection  urged  to  the  complaint  is,  that  it  does 
not  appear  that  the  articles  of  association,  under  and  by 
virtue  of  whidi  the  plaintiff  claims  to  be  a  corporation,  were 
recorded  in  the  recorder's  office  of  Qinton  county  prior  to 
the  making  of  the  assessment  and  the  commencement  of  this 
action.  It  is  provided  by  the  fifth  section  of  the  act  to  au- 
thorize the  construction  of  levees  and  drains  (approved 
June  12th,  1852),  that  "the  company  shall  cause  their 
articles  of  association  to  be  recorded  in  the  recorder's  office 
of  the  county  or  counties  in  which  the  contemplated  work  is 
situated,  and  thereafter  such  association  shall  be  a  body 
politic  and  corporate  by  the  name  and  style  so  adopted,  widi 
all  the  rights,  incidents  and  liabilities  of  bodies  corporate, 
and  other  persons  interested  in  the  work  may  from  time  to 
time  become  members  of  the  association  by  signing  the 
articles,  and  the  existence  of  such  corporation  shall  be 
judicially  taken  notice  of  in  the  courts  of  the  county  or 
counties  in  which  the  articles  are  so  recorded,  without  spe- 
cially pleading  the  same."     i  G.  &  H.  303. 
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This  court  was  required,  in  the  case  of  The  New  Eel  River 

Dramng  Association  v.  Durbin^  30  Ind.  173,  to  place  a  con- 

structfon  upon  the  above  section  of  said  act.    The  court 

saj^;   "It  is  argued  for  the  appellant  that  the  execution  of 

tAe  articles  of  association  makes  the  company,  in  fact,  a  cor- 

potation,  but  that  the  courts  cannot  judicially  take  notice 

o{  its  existence,  without  its  being  specially  pleaded,  unless 

the  articles  are  recorded.    We  cannot  so  construe  the  statute. 

As  we  read  it,  the  recording  of  the  articles  of  association  is 

a  condition  precedent  to  the  investment  of  corporate  powers 

upon  the  company.    The  articles  being  recorded,  then — 

*  thereafter ' — and  not  before,  *  such  association  shall  be  a  body 

politic  and  corporate.'    The  language  of  the  statute  is  too 

plain  to  admit  of  any  other  reasonable  construction. 

^  Procuring  an  assessment  to  be  made  was  a  corporate  act, 
and  could  not  be  legally  done  until  after  the  articles  of  asso- 
ciation were  recorded,  and  the  association  thereby  clothed 
with  corporate  powers." 

It  was  held  by  this  court  in  Tfte  BrookvUle  and  Greens- 
burg  Turnpike  Co,  v.  McCarty,  8  Ihd.  392,  that  '*  the  law  is 
setlkd  that  if  by  the  charter,  or  by  contract,  a  condition 
precedent  exists  to  the  right  to  exercise  powers  or  perform 
acts  by  the  corporation,  that  condition  must  be  performed  or 
waived  by  the  opposite  party  before  such  right  may  be  ex- 
ercised." 

We  are  of  the  opinion,  that  as  *'the  recording  of  the 
articles  of  association  is  a  condition  precedent  to  the  invest- 
ment of  corporate  powers  upon  the  company,"  and  that  as 
die  making  of  "  an  assessment  is  a  coiporate  act,  and  could 
not  be  legally  done  tmtil  after  the  articles  of  association 
were  recorded,"  the  complaint  should  have  affirmatively 
showed  that  the  condition  precedent  had  been  performed 
before  the  assessment  was  made,  and  that  for  this  &tal  omis- 
sion the  judgment  must  be  reversed. 

Many  other  errors  have  been  assigned  and  discussed  by 
opposing  counsel  with  marked  ability,  but  it  will  be  time 
enough  to  consider  and  decide  such  questions,  when  the 
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plaintiff  shows  a  compliance  with  the  condition  precedent  to 
the  exercise  of  corporate  powers. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded  with  directions  to  the  court  to  grant  a  new  trial 
and  leave  to  the  parties  to  amend  their  pleadings,  and. for 
fu  rther  proceedings.  * 

Z.  M.  McClurg  and  jF.  N.  Sims,  for  appellant. 

H.  K  Morrison,  T,  H.  Palmer,  and  y.  Claybaugh,  for  ap^ 
pellee.  f 


WiSLER  ET  AL.  ^/.HOLDERMAN. 

Special  Findings  of  Juey. — If  special  findings  of  the  juiy  in  answer  t»  ia- 
.  terrogatories  are  inconastent  with  the  general  verdict,  they  control  the  genenl 
verdict,  and  judgment  should  be  given  on  the  special  findings,  and  not  <» 
the  general  verdict. 

APPEAL  from  the  Elkhart  Common  Pleas. 

Downey,  J.— This  action  was  commenced  by  the  appellee 
against  the  appellants.  Its  object  was  to  recover  on  two  cer- 
tain promissory  notes  executed  by  the  defendants  to  the 
plaintifT.  The  notes  were  given  in  consideration  that  the 
plaintiff  would  enter  the  military  service  as  a  substitute  for 
Andiony  Wisler,  who  had  been  drafted  for  one  year.  The 
notes  were  for  five  hundred  dollars  each.  There  were  pasm- 
graphs  in  the  complaint  besides  those  based  upon  the  prom- 
issory notes,  but  we  need  not  notice  them  more  particularly, 
as  the  verdict  of  the  jury  was  upon  the  paragraphs  setting 
up  the  notes.  The  defendants  had  paid  the  plaintiff  two 
hundred  dollars  on  the  notes,  in  property.  The  ground  of 
defence  was,  that  the  plaintiff  had  not  been  received,  and 
did  not  serve  as  the  substitute  of  the  drafted  party.  The 
jury  found  for  the  plaintiff  a  general  verdict,  and  found,  also. 
in  answer  ta  certain  questions  submitted  to  them,  as  follows: 
"  We,  the  jury,  find  for  the  plaintiff,  and  assess  his  damages 
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at  one  hundred  dollars.  That  of  said  damages  there  is  due 
the  plaintiff,  upon  the  note  mentioned  in  the  first  count  of 
his  complaint,  fifty  dollars.  And  there  is  due  the  plaintiff, 
upon  the  note  mentioned  in  his  supplemental  complaint, 
fifty  dollars.'*  The  questions  submitted  to  the  jury,  at  the 
request  of  the  plaintiiOf)  and  the  answers  thereto,  are  as  fol- 
lows: 

,  **  1st  Was  it  not  the  contract  between  the  plaintiff  and  the 
defendant  Anthony  Wisler,  that  the  plaintiff  should  be  ac- 
cepted, at  Kendallville,  as  a  substitute  for  the  defendant 
Anthony,  and  should  thereby  procure  the  release  of  said 
Anthony  from  the  draft,  and  in  consideration  therefor  the 
defendant  would  pay  to  the  plaintiff  one  thousand  dollars, 
as  evidenced  by  the  two  notes  in  suit,  and  defendant 
Anthony  would  pay  him  the  further  sum  of  ten  dollars 
cash?  Answer.  No;  the  contract  was,  that  the  plaintiff 
was  to  be  accepted  as  the  substitute  of  the  defendant 

"2d.  Was  not  the  plaintiff  so  duly  accepted  at  Kendall- 
ville, and  the  defendant  Anthony  thereby  released  from  the 
draft,  in  pursuance  and  performance  of  said  contract? 
Answer.  Nq  ;  he,  the  plaintiff,  was  accepted  at  Kendallville, 
but  rejected  at  Indianapolis. 

"3d,  Was  not  the  plaintiff  duly  mustered  into  the  service 
of  the  Um'ted  States  as  a  soldier  and  as  a  substitute  of  the 
defendant  Anthony  Wisler?    Answer.  No. 

''4th.  Did  not  the  plaintiff,  at  all  times,  hold  himself  in 
readiness  to  serve,  and  subject  to  the  orders  of  his  superior 
officers. as  a  soldier,  from  the  time  of  his  acceptance  as  a 
substitute  of  defendant  Anthony,  until  his  final  discharge, 
about  the  last  of  May,   1865?    Answer.  No;  the  plaintiff 

> 

was  subject  to  orders  as  a  soldier  from  the  time  he  enlisted 
at  Kendallville  until  his  rejection  at  Indianapolis. 

"  Sth.  Did  not  the  plaintiff's  father  have  full  knowledge,  at 
the  time,  of  his  going  into  the  army  as  the  substitute  of  de- 
fendant Anthony,  and  consent  thereto?    Answer.  Yes." 

The  interrogatories  propounded  to  the  jury,  at  the  in- 
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stance  of  the  defendants,  and  the  answers  thereto,  are  as  fol- 
lows: 

* 

"ist.  Was  the  defendant  Anthony  on  or  about  the  month 
of  October,  1864,  drafted  for  one  year's  services  in  the  army 
of  the  United  States?    Answer.  Yes. 

"2d.  Did  said  Anthony  employ  the  plaintiff  to  go  as  his 
substitute  in  said  service,  and  agree  to  pay  him  therefor  ten 
dollars  cash  in  hand,  and  give  him  the  notes  in  suit,  with  the 
defendant  John's  name  thereon  as  surety,  the  notes  to  be 
delivered  to  plaintiff's  brother,  on  the  acceptance  of  the 
plaintiff  as  such  substitute?    Answer.   Yes. 

"  3d.  Did  the  plaintiff  appear  at  Kendallville,  Indiana,  on 
or  about  the  4th  of  November,  A.  t>.  1864,  and  there  be  ex- 
amined and  accepted  by  the  board  of  enrolment  as  such 
substitute?    Answer.  Yes.  • 

"4th.  Did  plaintiff,  on  the  same  day  he  was  so  examined 
and  accepted  at  Kendallville,  return  home  to  JElktiart  county, 
and  afterward,  having  returned  to  Kendallville,  was  he  there, 
on  or  about  the  gth  day  of  November,  1864,  mustered  as  a 

substitute  of  said  Anthony?    Answer.  Yes. 

» 

*'Sth.  Were  said  notes  delivered  to  the  brother  of  plain- 
tiff a  day  or  two  after  his  examination  at  Kendallville? 
Answer.    Yes. 

"  6th.  Was  plaintiff  sent  forward  from  Kendallville  to  the 
general  rendezvous  at  Indianapolis,  after  his  muster  at  Ken- 
dallville?   Answer.  Yes. 

*'7th.  Was  plaintiff  at  Indianapolis  subjected  by  the  mili- 
tary authorities  at  Indianapolis  to  another  examination  as  io 
his  physical  fitness  for  the  service,  and  as  the  result  of  that 
examination,  told  that  he  had  better  go  home;  and  was  he 
on  the  same  day  given  a  paper,  called  or  spoken  oiF  by  hini- 
self  and  others  as  a  discharge  furlough,  and  sent  or  permitted 
to  go  out  of  the  camp  and  return  home?    Answer.  Yes. 

"  8th.  Did  he  return  home  and  t-emain  at  home,  going,  in 
the  mean  time,  to  school,  or  engaged  in  common  labor  foi 
hifi  father,  or  others,  until  about  the  last  of  May,  1865,  and 
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then  go  to  Indianapolis  and  get  a  discharge  and  other  papers 
and  return  immediately  home?    Answer.  Yes. 

"9th.  Was  plaintiff  away  from  home  as  much  as  twenty 
days  in  all  liis  trips  to  Kendallville  and  Indianapolis,  made 
in  pursuance  of  his  agreement  to.  go  as  a  substitute  of  de* 
fendant  Anthony?  If  more  than  twenty  days,  state  how 
many  days.  Answer.  No;  the  plaintiff  was  away  eighteen 
days. 

'Moth.  Has  the  defendant  Anthony  paid  plaintiff  on  said 
notes  two  hundred  dollars  in  money  or  property  as  payment? 
ir  not  two  hundred  dollars,  then  how  much  has  he  paid  ? 
Answer.  Yes. 

"iith.  Was  the  defendant  Anthony,  at  the  time  he  was 
drafted,  able-bodied  and  fit  for  service  ?  Answer.  Yes,  he 
was  so  declared  at  Kendallville." 

The  defendants  moved  the  court  for  judgment  in  their 
favor  on  the  special  findings,  but  the  motion  was  overruled, 
and  the  court  rendered  judgment  for  the  plaintiff  for  the 
amount  of  the  vprdict  The  correctness  of  this  ruling  is 
the  only  question  presented  for  our  decision.  If  the  special 
findings  are  inconsistent  with  the  general  verdict,  they  con- 
trol the  general  verdict,  and  the  court  should  give  judgment 
on  such  special  findings,  and  not  on  the  general  verdict.  2 
G.  &  H.  206,  sec.  337. 

A  majority  of  the  court  think  that  the  action  of  the  court 
vas  correct  in  rendering  judgment  on  the  general  verdict. 
The  writer  is,  however,  of  a  different  opinion.  The  general 
verdict  was  apparently  a  mere  effort  to  compromise. the  con- 
troversy between  the  parties,  which  the  jury  had  no  right  to 
do.  As  the  defendants  agreed  to  pay  ten  dollars  in  cash 
down,  and  the  amount  of  the  two  notes  for  five  hundred  dol- 
lars each,  and  had  paid  only  two  hundred  dollars  of  the 
amount,  the  general  verdict,  if  for  the  plaintiff  at  all,  should 
have  been  for  eight  hundred  and  ten  dollars,  with  any  inter- 
est due  on  the  notes,  and  not  for  one  hundred  dollars  only. 
But  the  writer  is  clearly  of  the  opinion  that  the  plaintiff  was 
not  cntitied  to  recover  at  all.     He  was  never  fully  accepted 
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as  the  substitute  of  Anthony  Wisler,  but,  on  the  contrary, 
was  rejected  upon  a  final  examination.  He  never  performed 
any  service  for  the  government,  which  was  the  substantial 
consideration  for  which  the  notes  were  given.  Tlhe  fact  that 
the  plaintiff,  at  the  close  of  the  war,  got  a  discharge,  amounts 
to  nothing.  It  was  an  unmeaning  ceremony,  unless  its 
meaning  was  to  enable  him  to  claim  pay  for  services  which 
he  had  never  rendered.  The  notes,  it  appears  from  the 
verdict  of  the  jury,  were  delivered  to  the  brother  of  the 
plaintiff  after  the  examination  at  Kendallville.  If  it  liad 
been  understood  that  the  examination  at  Kendallville  was 
final,  it  seems  probable  that  the  notes  would  have  been  de- 
livered to  the  plaintiff  himself,  and  not  to  another  condition- 
ally for  him.  The  writer  understands  that  the  jury,  by  their 
negative  answer  to  the  first  question  propounded  to  them 
at  the  instance  of  the  plaintiiT)  found  that  it  was  not  the 
agreement  that  the  plaintiff's  acceptance  at  Kendallville 
should  be  final;  but,  on  the  contrary,  that  he  should  be 
accepted  generally  and  finally.  And  by  their  answer  to  the 
second  question  asked  at  the  instance  of  the  plaintifl^  the 
jury  found  that  the  plaintiff  was  not  accepted  at  Kendall- 
ville, and  the  defendant  Anthony  thereby  released  firom  the 
draft.  If  it  could  be  held  that  the  plaintiff  had  some  claim 
to  be  compensated  for  the  eighteen  days  during  which  he 
was  going  back  and  forth  or  in  camp,  surely  the  two  hun- 
dred dollars  already  paid  him  was  a  sufficient  remuneratton 
therefor. 

The  judgment  is  affirmed,  with  costs. 

W.  A,  Woods,  y.  D.  Arfiold,  A.  S.  Blake,  and  R.  M.  yoJin- 
son,  for  appellants. 

J.  H.  Baker  and  y.  A.  S.  Mitchell,  for  appellee. 
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Lines  v.  Wilson. 

GoNTXAcr.— .Sisf^^Mr/  0/  CkUd^^PUading.^-K  complaint  alleged  that  defend* 
ant  agreed  that  if  pbuntiff  .would  receive  into  his  fiunily  a  certain  child,  an  J 
provide  for  it,  ddfendant  wonld  pay  plaintiff  therefor  a  smn  named,  or  a 
nasQoable  sum,  and  alleged  that  plaintiff  had  so  received  the  child  and  pro- 
vided for  it,  and  defendant  had  failed  and  refused  to  pay  therefor. 

Htld^  that  the  complaint  stated  a  good  cause  of  action. 

APPEAL  from  the  Marion  Common  Pleas. 

Pettit,  C.  J. — This  suit  was  brought  by  the  appellee 
against  the  appellant.  The  complaint  was  in  three  para- 
graphs, the  substance  of  which  is  as  follows: 

First  That  on  the  25th  day  of  August,  i868,theplaintifl)at 
the  special  instance  and  request  of  the  defendant,  and  upon 
his  prombe  to  pay  therefor  at  the  rate  of  fifty  dollars  per 
year,  took  into  his  family  one  John  Ellsworth  Croweli  and 
provided  him  with  board,  lodging,  clothing,  instruction,  and 
other  necessaries  suitable  for  his  condition;  that  plaintiff 
took  and  provided  for  Croweli,  as  agreed,  for  the  space  of 
one  year  and  ten  months;  asks  judgment,  etc. 

The  second  paragraph  says  that  the  defendant,  being  the 
father  of  a  male  bastard  child  about  seven  years  old,  named 
John  Ellsworth  Croweli,  had  adopted  him  by  the  consent 
of  his  mother;  that  with  the  knowledge,  consent,  and  ad- 
vice of  the  defendant  and  the  child's  mother,  plaintiff  took 
said  child  into  hb  fiimily,  and  has  nursed,  boarded,  clothed, 
educated,  furnished  all  necessaries,  etc.,  for  it,  which  were 
worth  four  hundred  dollars,  and  asks  judgment 

The  third  paragraph  says  that  on  the  2Sth  day-of  August, 
1868,  in  consideration  that  the  plaintiff,  at  the  special  in- 
stance and  request  of  the  defendant,  would  receive  into  his 
&mily  one  John  Ellsworth  Croweli,  and  provide  for  him 
board,  lodging,  clothing,  etc.,  suitable  for  his  age,  etc.,  the 
defendant  promised  plaintiff  to  pay  him  a  reasonable  price 
therefor;  that  plaintiff  did  receive  and  provide,  etc.,  for 
Croweli,  and  that  it  was  reasonably  worth,  etc.,  and  asks 
judgment' 
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There  was  a  demurrer  to  each  paragraph,  for  want  of  suf- 
ficient iacts ;  sustained  as  to  the  second,  and  overruled  as  to 
first  and  third  paragraphs. 

Answer  of  general  denial  to  the  first  and  third  paragraphs 
of  the  complaint 

The  overruling  of  the  demurrer,  to  the  first  and  third  para- 
graphs of  the  complaint  is  assigned  for.  error.  We  cannot 
see  that  there  was  any  error  in  this  ruling.  Both  paragn^s 
show  a  clear  and  undoubted  right  of  action. 

We  need  not  express  our  opinion  on  the  sufficiency  of  the 
second  paragraph  of  the  complaint,  as  no  question  is  raised 
thereon. 

A  jiuy  was  empanelled,  and  after  the  evidence  was  in, 
the  defendant  demurred  to  it,  according  to  the  old  practice. 
The  demurrer  was  overruled.  By  agreement,  the  jury  was 
discharged,  and  the  assessment  of  damages  was  submitted 
to  the  court,  and  was  found  to  be  seventy^eight  dollars  and 
seventy-five  cents. 

A  motion  for  a  new  trial,  based  upon  the  admission  and  the 
rejection  of  evidence,  was  made.  The  evidence  is  not  in 
the  transcript  by  bill  of  exceptions,  and  we  cannot,  there- 
fore, notice  the  questions  attempted  to  be  presented  on  the 
evidence. 

The  judgment  is  af&rmed,  at  the  costs  of  the  appellant, 
with  ten  per  cent,  damages. 

P.  W.  Bartltolotftew^  for  appellant 

W.  C.  Lamb^  for  appellee. 


HiLLiGoss  V.  The  Pittsburgh,  Cincinnati,  and  St.  Louis 

Railroad  Company. 

PnAcriCE. — Motion  in  Arrest. — A  xnotioti  in  arrest  of  judgment  must  be  made 
before  judgment  is  rendered. 

APPEAL  from  the  Madison  Circuit  Court. 

BusKiRK,  J.— The  appellant  sued  the  appellee  before  a 
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justice  of  the  peace,  to  recoTcr  the  value  of  a  cow  alleged 
to  have  been  killed  by  the  locomotive  and  cars  of  the  ap- 
pellee, at  a  point  where  the  railroad  might  have  been,  but 
was  not,  securely  fenced.  The  appellant  recovered  judg- 
ment before  the  justice,  from  which  judgment  the  appellee 
appealed  to  the  circuit  court.  In  the  circuit  court  the  ap- 
pellee demurred  to  the  complaint  for  the  want  of  sufficient 
&cts.  The  d^nurrer  was  overruled,  and  the  appellee  ex- 
cepted The  cause  was,  by  the  agreement  of  the  parties,  sub- 
mitted to  the  court  for  trial,  and  resulted  in  a  finding  for  the 
plaintiff  The  appellee  moved  the  court  for  a  new  trial, 
which  motion  was  overruled,  and  judgment  was  rendered  on 
the  finding,  to  which  the  appellee  excepted. 

The  appellee  then  moved  the  court  in  arrest  of  judgment 
fdr  the  following  reasons :  first,  that  the  complaint  does  not 
contain  an  averment  that  the  property  therein  described  was 
the  property  of  the  plaintiff;  second,  that  the  judgment 
was  for  fifty-five  dollars,  when  the  damages  claimed  in  the 
complaint  were  only  forty-five  dollars. 

The  court  sustained  the  mdtion  and  arrested  the  judgment, 
to  which  ruling  the  appellant  excepted,  and  reserved  the 
question  by  a  bill  of  exceptions.  There  are  no  cross  errors 
assigned  by  the  appellee;  consequently,  no  question  arises 
upon  the  overruling  of  the  demurrer  to  the  complaint  or  the 
motion  for  a  new  trial. 

The  only  error  assigned  by  the  appellant  is  based  upon 
the  action  of  the  court  in  arresting  the  judgment.  It  is  in- 
sisted by  the  appellant  that  the  motion  in  arrest  of  judg- 
ment was  made  too  late,  and,  therefore,  does  not  present  for 
our  decision  the  question  of  whether  it  was  properly  sus- 
tained. 

The  facts,  as  disclosed  by  tlie  record,  are  these:  The  cause 
was  submitted  to  the  court  for  trial,  on  the  25th  day  of  Oc- 
tober, 1871,  thait  being  the  twenty-first  judicial  day  of  said 
term,  and  on  that  day  the  court  announced  a  finding  in  favor 
of  the  plaintiff,  and  rendered  judgment  on  the  findinjg. 
Vol.  XL.~8 
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On  the  27th  day  of  October,  187 1,  that  being  the  twenty- 
third  judicial  day  of  said  term,  the  defendant  moved  the 
court  for  a  new  trial,  which  motion  was  on  said  day  over- 
ruled ;  and  on  the  same  day  the  defendant  moved  the  court  in 
arrest  of  judgment  It  is  quite  manifest  that  the  motion  in 
arrest  was  made  two  days  after  judgment  had  been  rendered. 
Can  this  be  done  ?  After  full  and  mature  consideration,  and 
a  careful  and  thorough  examination  of  text  books  and  ad- 
judged cases,  we  held  that  a  motion  in  arrest  of  judgment 
must  be  made  before,  and  could  not  be  made  after,  judgment 
had  been  rendered.    See  Train  v.  Gridley^  36  Ind.  241. 

We  adhere  to  the  ruling  in  that  case,  believing  it  to  be 
right  on  principle  and  fully  supported  by  authority. 

The  motion  in  arrest,  having  been  made  after  the  rendition 
of  judgment,  came  too  late,  and  we  cannot  determine  whether 
there  was  sufficient  cause  for  arresting  the  judgment. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded  to  the  court  below,  with  directions  to  the  court  to 
set  aside  the  order  arresting  the  judgment 

W.  R.  Pierse  and  H.  D.  Thompson,  for  appellant. 

R.  Lake,  for  appellee. 


GODDARD  V.  BeBOUT  ET  AL. 

CoSTRAcrC'^CaMsideraHan. — Liabilify  for  Building  Destroyed  by  Fire, — la 
January,  1S67,  A.  owned  certain  land  and  a  building  thereon,  and  at  tliat  date 
sold  the  same  to  the  trustees  of  a  church,  reserving  by  an  instrument  in  Yrriting 
the  use  and  possession  of  the  building  until  March  1st,  1867.  Before  the  1st  of 
March,  the  trustees  sold  the  building  to  B.,  and  contemporaneously  therewith 
A.,  as  principal,  with  C.  (one  of  the  trustees  of  the  church)  as  his  surety, 
made  a  contract  in  writing  with  B.,  whereby  A.  and  C.  agreed  to  deliver  to  B. 
the  building,  *'  in  as  good  condition  "  as  it  then  was,  at  such  time  as  A.  and  C. 
might  choose,  before  the  1st  of  March,  1867.  After  the  sale,  and  before  the 
ist  of  March,  the  building  was  destroyed  by  fire.  B.  sued  A.  and  C.  on  their 
agreement,  for  the  value  of  the  building,  ailing  a  failure  to  delirer  in  as 
good  condition,  etc. 
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Hddy  tbat  there  was  a  sufficient  consideration  to  support  the  agreement ;  that  the 
terms  of  the  contract  rendered  A.  and  C.  liable  for  the  non-delivery  of  the 
building,  although  it  was  destroyed  by  fire  without  their  iault. 

SAJfE.— The  terms  of  a  contract  cannot  be  varied  by  a  mere  allegation  of  the 
intention  or  object  of  the  parties. 

APPEAL  from  the  Rush  Circuit  Court 

Downey,  J. — ^Suit  by  the  appellant  against  the  appellees, 
on  the  following  instrument  of  writing: 

'*RusHViLLE,  February  2d,  1867. 

"We  agree  to  deliver  up  to  James  R.  Goddard  a  certain 
stable  and  other  buildings  on  a  lot  near  the  Christian  church, 
in  Rushville,  Indiana,  in  as  good  a  condition  as  it  now  is,  at 
such  time  as  we  may  choose,  between  this  date  and  the  ist 
day  of  March  next  Robert  F.  Bebout, 

"A.  G.  Manzy." 

It  is  alleged  in  the  first  paragraph  of  the  complaint  that 
Ae  stable  was  of  the  value  of  one  thousand  dollars;  that 
the  consideration  of  the  agreement  was  that  the  plaintiff  put 
the  defendants  in  the  possession  of  the  same,  and  was  to 
allow  them  the  use  of  it  until  Jhe  said  ist  day  of  March; 
that  the  defendants  failed  to  surrender  and  deliver  up  the 
same  as  agreed,  but  allowed  the  same  to  bum  down  and  be- 
come wholly  consumed  between  the  date  of  the  agreement 
and  the  ist  of  March  following. 

In  the  second  paragraph  it  is  alleged  that,  on  the  2d  day 
of  February,  1867,  the  plaintiff  sold  and  conveyed  to  the 
defendants  a  certain  lot  in  the  town  of  Rushville,  on  which 
were  standing  a  certain  stable  and  other  buildings  thereto 
attached,  reserving  the  said  stable  and  buildings,  and  the 
right  to  remove  the  same  from  the  said  lot,  and  as  evidence 
of  such  reservation,  the  defendants  executed  the  said  agree- 
ment to  him ;  that  the  defendants  did  not  keep  their  promise, 
but  failed,  etc.,  and  permitted  said  stable,  etc.,  to  be  wholly 
consumed  by  fire  prior  to  the  1st  day  of  March,  1867,  and 
have  failed  to  rebuild  or  restore  the  same.  It  is  alleged  that 
the  stable,  etc.,  were  of  the  value  of  one  thousand  dollars. 

The  third  paragraph  does  not  state  any  new  fact. 
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The  defendants  pleaded,  first,  a  general  denial;  second, 
want  of  consideration ;  third,  that  the  agreement  was  exe- 
cuted for  the  following  and  no  other  purpose:  The  defend- 
ant Bebout,  on  the  23d  day  of  January,  1867,  being  the 
owner  of  the  lot,  etc.,  together  with  all  the  buildings  thereon 
situated,  sold  the  same  to  the  trustees  of  the  Christian 
Church,  etc.,  reserving  unto  himself  by  written  contract,  a 
copy  of  which  is  filed,  the  possession  of  the  said  prenvses 
and  buildings  thereon  until  the  ist  day  of  March,  1867 ;  that 
afterward,  in  February,  1867,  the  said  trustees  sold  and  dis- 
posed of  the  stable  and  buildings  on  said  lot  to  the  plaintiff 
in  this  action,  with  the  agreement  that  said  buildings  should 
be  used  and  occupied  by  the  defendant  Bebout  until  the  ist 
day  of  March,  1867,  or  be  delivered  at  such  time  prior  to 
that  date  as  said  defendant  Bebout  might  choose ;  that  the 
plaintif!^  entertaining  fears  that  he  would  not  be  put  in  pos- 
session of  said  premises  on  or  before  March  ist,  1867,  and 
that  Bebout  would  not  use  and  take  care  of  said  proper^  in 
a  good,  husbandlike  manner,  asked  and  demanded  a  guar- 
anty that  said  premises  would  be  delivered  up,  and  that  said 
defendant  Bebout  would  not  negligently  or  wilfully  pemut 
said  buildings  to  be  destroyed  or  injured;  the  agreement  in 
the  complaint  was  executed  by  Bebout,  as  principal,  and 
Manzy,  as  security,  for  that  and  no  other  purpose ;  wliere- 
fore,  etc. 

4.  That  on,  etc.,  Bebout  was  the  owner  of  the  lot  and  the 
buildings  thereon,  and  in  possession  thereof,  mentioned  in 
the  complaint ;  that  on  the  23d  day  of  January,  1867,  Bebout 
sold  and  by  deed  conveyed  the  lot  and  buildings  to  the.said 
trustees,  reserving,  by  written  contract,  a  copy  of  which  is 
*  filed  with  the  answer,  possession  thereof  to  himself  until  the 
1st  day  of  March,  1867,  and  that  on  and  after  January,  1867, 
the  said  lot  and  all  the  buildings  on  the  same  were  the  sole 
property  of  said  trustees ;  that  afterward,  in  February,  1867, 
said  trustees  sold  the  buildings  on  said  lot  to  the  plaintiff^ 
Goddard,  subject  to  the  reservation  that  Bebout  was  to  use 
and  have  possession  of  said  premises  until  March  1st,  1867, 
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or  to  be  delivered  prior  to  that  time  at  the  option  of  Bebout ; 
that  at  the  time  of  the  sale  of  said  buildings  to  said  plain^^ 
tiil)  and  for  the  putpose  of  securing  to  said  plaintifT  the 
peaceable  possession  of  said  buildings,  and  to  determine  the 
time  during  which  Bebout  should  have  the  possession  and 
use  of  the  same,  the  defendants  agreed  to  enter  into  a  writ- 
ten obligation  that  the  defendant  Bebout  would  deliver 
peaceable  possession  of  said  buildings  to  the  plaintifT  on  or 
prior  to  the  ist  of  March,  1867;  but  by  a  mistake  in  draft- 
ing the  instrument,  it  was  drafted,  signed,  and  delivered  to 
the  plaintifT  as  alleged  in  the  complaint;  wherefore,  etc. 

The  agr^ehient  referred  to  in  the  third  and  fourth  para- 
graphs of  the  answer  is  as  follows : 

"This  agreement,  made  this  23d  day  of  January,  1867, 
between  the  trustees  of  the  Christian  Church,  of  Rushvill^, 
Indiana,  and  Robert  F.  Bebout,  witnesseth  that  whereas  the 
said  Bebout  has  this  day  sold  and  conveyed,  by  deed  of 
general  warranty,  the  lot  and  stable  buildings  thereon  south 
and  adjoining  the  Christiail  church  in  Rushville,  Indiana ; 
it  is  hereby  agreed  by  the  said  trustees  of  the  said  church 
that  the  said  Robert  F.  Bebout  shall  have  until  the  1st  day 
of  March,  1867,  to  deliver  the  possession  of  said  lot  and 
premises  ti^  the  said  church* 
*  Witness  oar  hands,  the  day  and  year  above  written. 

•'R.  D.  Makzt, 
"J.  W.  Mock, 
'*  Trustees  of  Christian  Church. 
"  Robert  F.  Bebout.'* 
The  plaintifT  demurred  to  the  third  and  fourth  paragraphs 
of  the  answer,  for  the  reason  that  they  did  not  state  fact^ 
sufficient ;  but  the  demurrers  were  overruled,  and  he  excepted. 
He  then  replied  by  general  denial  to  the  second,  third,  and 
fourth  paragraphs  of  the  answer.    There  was  a  trial  by  the 
court  without  a  jury,  ahd  a  finding  for  the  defendants.    The 
plaintifT  moved  the  court  for  a  new  trial ;  the  motion  was 
ovefruled ;  the  plaintifT  excepted ;   and  judgment  was  ren- 
dered on  the  finding  for  the  defendants. 
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The  errors  assigned  involve  the  correctness  of  the  rulings 
of  the  court  in  overruling  the  demurrers  to  the  third  and 
fourth  paragraphs  of  the  answer,  and  in  refusing  to  giant  a 
new  trial  on  the  motion  of  the  plaintiff 

The  third  paragraph  of  the  answer  was  probably  intended 
as  a  special  answer  of  want  of  consideration.  We  are  of 
the  opinion  that  this  paragraph  sets  up  no  valid  ddence  to 
the  action.  .  Bebout  sold  and  conveyed  the  lot  and  buildings 
to  the  trustees  of  the  church,  on  the  2  jd  day  of  January, 
1867,  reserving  the  possession  and  use  of  them  until  March, 
1867.  In  February,  1867,  the  trustees  sold  the  buildings  to 
the  plaintiff,  subject  to  the  right  of  Bebout  to  occupy  and 
use  the  same  until  March  ist,  1867,  unless  he  sooner  surren- 
dered the  same  to  the  plaintiff;  Bebout  and  Manzy,  the 
defendants,  Manzy  being  one  of  the  trustees,  as  mQ  be  seen, 
executing  to  the  plaintiff  the  agreement  on  which  the  suit 
is  brought,  to  secure  to  him  the  delivery  of  the  buildings  in 
as  good  condition  as  they  then  were  in  at  the  time  desig- 
nated. This  agreement  was  executed  contemporaneously 
with  the  sale  of  the  buildings  to  the  plaintifl)  and  the  pur- 
chase of  the  buildings  by  the  plaintiff  was  the  consideration 
for  the  execution  of  the  agreement.  The  trustees  desired  to 
sell  the  buildings,  and  Goddard  agreed  to  purchase  them 
upon  the  execution  of  the  agreement  in  question,  secur- 
ing to  him  the  ddivery  of  the  buildings  in  the  condition 
which  they  were  in  at  that  time.  There  was  a  sufficient 
consideration  for  the  agreement.  What  is  said  in  this  para- 
graph  about  the  purpose  for  which  the  agreement  was 
executed,  cannot  affect  the  case.  The  terms  of  the  agree- 
ment cannot  be  varied  by  a  mere  allegation  of  the  intention 
or  object  of  the  parties.  The  demurrer  to  this  paragraph 
should  have  been  sustained. 

The  fourth  paragraph  of  the  answer  alleges  a  mistake  in 
drafting  the  contract,  by  which  it  was  made  different  from 
the  contract  agreed  upon. 

After  some  hesitation,  we  have  concluded  that  the  con- 
tract which  it  is  alleged  the  parties  agreed  upon  is  materially 
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different  from  the  writing.    The  writing  requires  the  defend- 
ants to  deliver  the  buildings  in  as  good  condition  as  they 
were  in  at  the  date  of  the  contract,  and  by  its  terms  would, 
we  itivk,  make  the  defendants  liable  for  the  non-delivery  of 
tbcm,  although  they  might  have  been  destroyed  by  fire 
mthont  the  fault  of  the  defendants.    This  paragraph  alleges 
tibat  the  agreement  which  the  defendants  made  and  intended 
to  enter  into  was,  that  the  defendant  Bebout  would  deliver 
peaceable  possession  of  the  buildings  to  the  plaintiff  on  or 
before  March  ist,  1867.    The  demurrer  to  this  paragraph 
of  the  answer  was  properly  overruled. 

The  next  question  relates  to  the  overruling  of  the  motion 
for  a  new  trial.  We  find  no  evidence  in  the  bill  of  excep- 
tionsy  which  professes  to  contain  all  the  evidence  that  was 
given,  to  show  that  there  was  any  mistake  in  reducing  the 
contract  to  writing.  On  the  contrary,  Mr.  Manzy  testified 
thus:  "Goddard  wanted  some  security  from  Bebout  as  to 
the  care  and  delivery  of  the  buildings,  and  I  signed  it  (the 
contract)  as  security  that  he  would  take  care  of  them  and 
deliver  tiiem  up  at  the  time  specified."  And  again:  "Goddard 
was  unwilling  to  sign  the  note  for  the  buildings  while 
Bebout  occupied  them,  as  he  had  the  right  to,  under  the 
contract  with  the  church,  until  March,  1867.  Bebout  being 
irresponsible,  I  went  his  security.''  As  the  answer  alleging 
the  mistake  in  the  contract  was  sustained  by  the  court,  it 
seems  reasonable  to  conclude  that  if  there  had  been  any 
mistake,  there  would  have  been  evidence  of  it  in  the  bill  of 
exceptions. 

We  think,  from  all  the  circumstances  of  the  case,  that  the 
intention  of  the  parties  was,  that  the  defendants  should  be 
responsible  for  the  safety  of  the  buildings,  as  well  as  for 
their  delivery.  The  destruction  of  the  building  by  fire  was 
a  contingency  which  the  defendants  might  have  excepted 
from  the  terms  of  the  contract,  if  such  had  been  the 
sLgreement  But  they  did  not  do  so.  On  the  contrary,  the 
evidence  tends  to  show  that  that  may  have  been  one  of 
die  dangers  against  which  Goddard  insisted  upon  being 
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secured  before  he  would  consummate  the  contract  of  pur- 
chase. It  is  not  alleged  or  proved  by  either  party  whether 
the  building  was  burned  accidentally^  neg^gently,  wilfully, 
or  otherwise;  nor  do  we  deem  this  material,  under  the  con- 
tract into  which  the  parties  entered.  We  have  recurred  to . 
the  authorities  on  ttic  subject  of  the  liability  of  tenants 
under  covenants  in  leases  to  repair  and  to  leave  the  premises 
in  good  repair,  etc.  If  these  authorities  are  applicable  to 
the  case  under  consideration,  the  case  of  WainscoU  v«  Si/ven, 
13  Ind.  497,  would  seem  to  be  against  the  conclusion  which 
we  have  reached.  But,  after  an  examination  of  the  authori- 
ties upon  which  that  case,  so  iar  as  the  point  in  question  is 
concerned,  is  predicated,  and  a  careful  consideration  of  the 
terms  of  the  contract  in  question  and  the  circumstances  at- 
tending its  execution,  we  do  not  think  that  it  can  control 
our  decision  in  this  case.  We  are  aware  that  cases  of  this 
kind  seem  to  involve  some  degree  of  hardship,  but  parties 
must  be  allowed  to  make  their  own  contracts,  and  we  must 
construe  them  as  we  think  they  were  understood  by  the 
parties.  The  appellees  liave  furnished  us  no  brief^  and  the 
appellant  no  authorities. 

The  judgment  is  reversed,  with  costs,  and  the  cause  le- 
manded,  with  instructions  to  grant  a  new  trial,  to  sustain  the 
demurrer  to  the  third  paragraph  of  the  answer,  and  for 
further  proceedings. 

M  M.  Ray,  W.  Cassady,  G.  H.  Vass,  B.  F.  Dams^  and  % 
A.  Hdman,  for  appellant 


MussEUf  AN  V.  Fierce  et  al. 

^9Js::ncE.^ChangeofVenue,-^SecondApplUaHonj^hSiKt  one  change  of  venue 
kas  been  taken  on  afiidavit  against  the  county  and  the  judge,  another  change 
cannot  be  token  by  the  same  party.  • 
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APPEAL  from  the  Pulaski  Circuit  Court. 
Pettit,  C.  J. — ^The  facts  in  the  case  are  these :    The  ap- 
pellant obtained  judgment  before  a  justice  of  the  peace,  in 
Cass  county,  for  twenty-six  dollars  and  fifty  cents,  in  1870. 
The  appellant  moved  for  a  new  trial,  which  was  granted. 
The  jury  fitiled  to  agree.     After  a  third  trial,  there  was  judg- 
ment for  the  defendants.     Appellant  appealed  to  the  Cass 
QkvSt  Cottf t,  and  there  filed  his  affidavit  for  a  change  of 
vcA&e,  and  the  case  was  sent  to  Pulaski  county.    There  the 
appeBant  filed  his  affidavit  for  a  change  from  the  judge,  as 

''The  i^aintiflr  in  the  above-entitled  cause,  upon  his  oath, 
says  that  he  cannot  have  a  fair  and  impartial  trial  of  said 
cause  before  the  Hon.  Thos.  S.  Stanfield,  for  the  reason  of 
the  bias  and  prejudice  of  the  judge  before  whom  said  cause 
w  pen<fing ;  plaintiff  therefore  respectfully  prays  that  the 
venue  of  said  cause  be  changed,  and  that  another  competent 
jift^  be  called  to  try  said  cause." 

This  application  was  refused,  and  exception  taken.  The 
appellant  refused  further  to  prosecute  his  suit,  and  the  court 
dismissed  the  case.  Two  errors  are  assigned ;  first,  the 
refusal  to  change  the  venue ;  second,  the  dismissal  of  the 


Sec.  ±oS,  2  G.  &  H.  155,  says,  "only  one  change  of  venue 
shall  be  granted  to  the  same  party."  As  one  change  had 
been  granted  and  taken  by  the  appellant  on  his  affidavit, 
both  against  the^county  and  the  judge,  as  we  learn  from  the 
record,  another  change  could  not  be  taken,  under  the  statute 
above  cited,  by  him. 

The  second  error  assigned  is  the  dismissal  of  the  case. 
The  appellant  having  refused  to  further  prosecute  the  case, 
the  court  could  do  nothing  less  than  to  dismiss  it ;  but  there 
was  no  exception  taken  to  the  dismissal,  and  we  cannot  say 
that  this  action  of  the  court  was  erroneous. 
The  judgment  is  affirmed,  at  the  costs  of  the  appellant 
D.  C,  yusticc,  for  appellant.  , 

N,  0.  Ross  and  R.  Maget^  for  appellees. 
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Mann  v.  Hauts. 

Slander. — Pleading, — Complai$U, — In  an  action  for  slander,  a  complaint  that 
fails  to  allege  the  speaking  of  the  slanderous  words  by  the  defendant  is  bad. 

APPEAL  from  the  Posey  Circuit  Court. 

Downey,  J. — Hauts  was  the  plaintiff  and  Mann  the  de- 
fendant in  this  case  in  the  circuit  court.  The  case  resulted 
in  a  judgment  in  favor  of  the  plaintii!)  and  the  defendant 
appealed.  The  only  question  presented  here  is  as  to  the 
sufficiency  of  the  first  paragraph  of  the  amended  complaint 
That  paragraph,  as  it  appears  in  the  transcript,  is  as  follows: 
''John  G.  Hauts,  the  plaintiff  in  the  above  action,  for  amend- 
ment to  first  paragraph  to  said  complaint,  by  leave  of  the 
court,  complains  of  said  defendant,  John  A.  Mann,  and 
says  that  heretofore,  to  wit,  on  the  27th  of  December,  1869. 
at  the  county  aforesaid,  a  certain  action  was  pending  and 
undetermined  before  one  James  B.  Campbell,  Esq.,  a  justice 
of  the  peace  in  and  for  said  county,  etc.,  wherein  John  G. 
Hauts,  the  plaintiff  herein,  was  the  plaintiff)  and  the  said 
defendant,  John  A.  Mann,  and  one  Charles  Roberts  were 
the  defendants,  the  said  action  being  for  the  recovery  by  the 
plaintiff  therein  of  the  possession  of  one  mare  alleged  to  be 
the  property  of  the  plaintiff,  and  damages  for  the  unlawful 
detention  by  said  defendants  of  said  mare  from  the  posses- 
sion of  said  plaintiff,  alleged  to  have  been  unlawfully  de- 
tained from  him,  as  aforesaid,  by  the  defendants,  of  which 
action  the  said  Campbell,  as  such  justice  of  the  peace,  then 
and  there  had  jurisdiction;  that  on  the  day  and  year'afore- 
said,  at,  etc.,  before  the  said  justice,  the  said  action  came  on 
to  be  heard  and  tried,  and  was  then  and  there  heard  and 
tried  by  said  justice,  and  on  the  trial  thereof,  the  said  John 
G.  Hauts,  the  plaintiff  herein,  was  duly  and  lawfully  sworn 
and  testified  as  a  witness  in  his  own  behalf."  It  is  then 
stated  that  the  case  was  decided  by  the  justice  in  &vor  of 
the  said  plaintiff,  and  the  defendants  were  adjudged  to  have 
unlawfully  detained  said  mare  from  the  plaintif!)  and  that  by 
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reason  thereof  he  had  sustained  damage  to  the  amount  of 
two  dollars,  for  which  sum,  with  costs,  judgment  was  ren- 
dered in  favor  of  said  plaintiff  against  the  said  defendants  ; 
that  afterward,  on,  etc.,  at,  etc., "  in  a  certain  discourse  which 
the  said  plaintiff  then  and  there  had  in  the  presence  and 
hearing  of  Milton  Black,  and  divers  other  good  citizens,  of 
and  concerning  the  said  plaintifi^  of  and  concerning  the  said 
trial,  and  of  and  concerning  the  testimony  which  had  been 
given  by  said  plaintiff  on  said  trial,  the  false,  scandalous,  and 
malicious  and  de&matory  words  following,  that  is  to  say." 
Then  follow  certain  sets  of  words  with  their  accompanying 
innuendoes,  and  the  paragraph  concludes  with  an  allegation 
that  by  speaking  and  publishing  said  false,  malicious,  and 
defamatory  words,  the  defendant  did  then  and  there  impute 
and  charge,  and  was  miderstood  to  impute  and  charge,  that 
the  plaintif!)  in  testifying  as  a  witness,  as  aforesaid,  on  said 
trial,  had  been  and  was  guilty  of  the  crime  of  perjury,  etc. 

This  paragraph  is  evidently  defective*  It  will  be  seen  that 
it  alleges  that  it  was  the  plaintiff  who  had  the  discourse  of 
and  concerning  the  plaintiff.  And  again  it  fails  to  allege 
tiiat  any  words  were  spoken.  It  alleges  that  there  was  a  dis- 
course of  and  concerning  the  plaintiff)  and  of  and  concern- 
ing the  trial,  and  of  and  concerning  the  testimony  given  by 
the  plaintifl)  but  it  fails  to  allege  that  the  defendant  said 
anything  whatever. 

These  defects  may  be  the  result  of  a  failure  on  the  part 
of  the  clerk  to  copy  the  paragraph  correctly.  The  appellee 
is  not  represented  by  counsel  in  this  court,  or  perhaps  this 
defect  might  have  been  discovered  and  avoided  by  having  a 
correct  transcript  brought  up  by  certiorari.  As  the  record 
now  stands,  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded. 

y.PUcker,  H.  C.  PUcher,  W'.P.  Edson,  and  M.  W.  Pearse, 
for  appellant 
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Demurrer. — New  Tried, — An  erroneous  ruling  upon  a  demurrer  to  a  pl<>aHi(^g 
is  no  ground  for  a  motion  for  a  new  trial. 

V^Yr^t:2S&,'~-'Decedent^  Estates, — On  the  trial  of  a  claim  against  an  estate,  an 
agent  of  the  claimant,  who  traaisacted  the  business  with  the  deceased  out  of 
which  the  claim  arose,  is  a  competent  witness. 

Same. — ^The  executor  of  the  estate  is  not  a  competent  witness  to  testify  as  to 
transactions  between  the  deceased  and  the  claimant. 

Judgment.*— ^Jf^riVi/  /iMtf/m^.-^-Where  a  complaint  contains  two  paragraphs,, 
and  there  is  a  special  finding  of  facts  by  the  court,  and  the  facts  found  si^ 
port  all  the  material  allegations  of  one  of  the  paragraphs,  but  not  of  the  other, 
judgment  must  be  rendered  as  upon  the  paragraph  that  is  supported  by  the 
finding,  and  it  cannot  be  for  an  amount  greater  than  is  claimed  therein  to  be 
due. 

GoNTRACT.-«-A^0vah^if.— iVv4ttu»  t9  One  for  Benefit  0/  Another.-^Statute  cf 
Frauds, — A.,  being  indebted  to  B.  on  certain  notes  secured  by  a  mortgage  ci 
real  estate,  sold  the  real  estate  to  C,  and  C,  in  consideration  of  the  sale  and 
conveyance  of  the  real  estate,  promised  to  pay  B.  the  amount  due  him  from  A. 

Heid,  that  the  conveyance  of  the  real  estate  was  a  sufficient  consideration  to 
support  the  promise  of  C,  and  that  his  agreement  was  not  within  the  statute 
of  frauds. 

Ileldf  also,  that  the  contract  between  A.  and  C.  being  for  the  benefit  of  B.,  be 
could  avail  himself  thereof  by  suing  C.  thereon. 

APPEAL  from  the  Randolph  Cotnmon  Pleas. 

WoRDEN,  J. — ^This  was  a  claim  filed  by  the  appellee  against 
the  estate  of  Jacob  Helms,  deceased.  The  claim  was  in 
the  ordinary  form  of  a  complaint  in  two  paragraphs.  The 
first  paragraph  alleged,  in  substance,  that  on  the  9th  of  July, 
1867,  the  plaintiff)  Thomas  Kearns,  sold  and  conveyed  to 
William  J.  Stump  certain  real  estate  situate  in  Randolph 
county,  in  part  consideration  whereof  the  said  Stump  exe- 
cuted to  the  plaintiff  two  promissory  notes  of  that  date,  one 
payable  in  seventeen  and  the'  other  in  twenty-nine  months, 
each  for  the  sum  of  six  hundred  and  fifly  dollars ;  copies 
of  the  notes  being  set  out;  that  the  notes  were  secured  by  a 
mortgage  executed  by  Stump  and  wife ;  *  that  afterward 
Stump  and  wife  executed  a  conveyance  of  the  property  to 
Jacob  Helms,  now  deceased,  who  in  part  consideration  there- 
for agreed  with  said  Stump  to  pay  the  plaintiff  said  two 
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notes;  that  the  plaintiff  consented  to  the  arrangement, 
adopted  and  ratified  the  agreement  thus  made,  and  agreed  to 
look  to  and  take  said  Helms  for  pajrment  of  said  notes ; 
that  pursuant  to  said  agreement,  afterward,  on  the  4th  of 
January,  1869,  ^^  ^^  Helms  did  pay  the  plaintiff  on  the 
note  first  due  the  sum  of  one  hundred  and  seventy  dollars, 
which  was  indorsed  on  the  note ;  that  the  notes  remain  due 
and  unpaid  except  the  said  payment  of  one  hundred  and 
seventy  dollars,  above  mentioned,  and  certain  real  estate 
which  the  said  Stump  let  the  phuntiff  have,  which  he  took 
and  accepted  in  payment  of  eight  hundred  dollars  on  said 
notes;  that  the  balance  due  on  said  notes  is  five  hundred 
and  thirty-two  dollars  and  sixty-five  cents. 

The  second  paragraph  alleges  the  sale  of  the  property  by 
the  plaintiiTto  Stump,  and  the  execution  by  Stump  of  notes 
to  the  plaLntif})  as  in  the  first  paragraph,  also  the  execution 
of  the  mortgage  by  Stump  and  wife  to  the  plaintiff.  It  also 
alleges  that  afterward  the  said  Stump  contracted  with  and 
agreed  to  sell  to  said  Helms  the  property  mentioned,  and 
the  said  Helms  then  and  there  agreed  with  the  said  Stump 
that  in  part  consideration  for  said  real  estate  he  would  pay 
off  the  said  two  notes;  and  in  part  consideration  for  said 
real  estate  the  said  Helms  assumed  and  undertook  with  said 
Stump  and  plaintiff  to  pay  said  notes,  which  the  plaintiff 
agreed  and  consented  to ;  that  in  pursuance  of  said  contract 
of  sale  by  Stump  to  Helms,  the  latter  took  possession  of  the 
premises  and  occupied  the  same  until  the  time  of  his  death ; 
that  Helms^  by  virtue  of  his  said  contract  with  Stump,  and 
by  the  ratification  of  said  contract  by  the  plaintifi^  became 
bound  to  pay  the  plaintiff  said  notes ;  that  he  has  &iled  to 
pay  the  same  or  any  part  thereof  except  one  hundred  and 
seventy  dollars,  which  is  credited  on  the  note  first  due;  and 
he  demands  judgment  for  two  thousand  dollars. 

The  defendants  demurred  separately  to  each  paragraph  of 
the  complaint  for  want  of  sufficient  &cts,  etc.,  but  the  de- 
murrers were  overruled,  and  they  excepted.    They  then 
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pleaded  the  general  denial^  and  the  cause  was  submitted  to 
the  court  for  trial. 

The  court  found  the  facts  specially  as  follows :  '^  That 
on  the  26th  of  October,  1868,  one  William  J.  Stump  being 
indebted  to  the  plaintiflT  in  the  sum  erf  thirteen  hundred  dol- 
lars, as  evidenced  by  the  notes  described  in  the  complaint, 
Jacob  Helms,  the  defendants'  testator,  in  consideration  of 
the  sale  and  conveyance  to  him  of  the  real  estate  described 
in  the  complaint  by  said  Stump,  promised  him,  said  Stump, 
that  he  would  pay  to  the  plaintiff  the  sum  of  money  secured 
by  said  notes ;  that  afterward  the  plaintiff  assented  to  the 
arrangement  and  agreed  to  take  said  Helms,  deceased, 
for  the  payment  of  said  notes,  and  to  look  to  him  therefor ; 
that  in  pursuance  of  such  agreement,  said  Jacob  Helms  did, 
on  the  4th  day  of  January,  1869,  pay  to  the  plaintiff  on  the 
note  first  due  the  sum  of  one  hundred  and  seventy  dollars ; 
that  the  balance  of  the  notes  described  in  the  complaint  re- 
mains due  and  unpaid;  that  Jacob  Helms,  deceased,  on  the 
day  of  September,  1869,  died,  testate,  and  the  defend- 
ants are  his  executors ;  that  there  is  due  the  plaintiff  from 
the  defendants  as  such  executors  the  sum  of  thirteen  hun* 
dred  and  seventy-six  dollars  and  fifly-eight  cents." 

The  defendants  moved  for  a  new  trial,  and  filed  written 
reasons  therefor;  but  the  motion  was  overruled,  and  they  ex- 
cepted. The  amount  thus  found  by  the  court  was  allowed 
the  plaintiff  against  the  estate.  The  first  and  second  grounds 
upon  which  a  new  trial  was  asked  were  that  error  was  com- 
mitted in  overruling  the  demurrers  to  each  paragraph  of 
the  complaint.  Had  error  been  thus  committed,  it  would 
have  been  no  ground  for  a  new  trial,  and  th,e  record  should 
not  have  been  swelled  by  the  filing  of  such  reasons.  The 
remedy  for  such  error  is  not  by  motion  for  a  new  trial. 

One  Peter  S.  Miller  was  the  agent  of  the  plaintiff  in  the 
transaction  of  the  business  mentioned  in  the  complaint,  and 
he  was  examined  as  a  witness  on  behalf  of  the  plaintifl^  over 
the  objection  of  the  defendants.  There  was  no  error  in  this. 
Agents  are  competent  witnesses.    On  the  trial,  the  defend- 
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ants  offered  to  examine,  on  their  behalf,  Thomas  J.  Helms, 
one  of  the  executors,  auid  to  prove  by  him  ''that  the  deed 
had  been  rejected  by  Jacob  Helms,  and  the  reason  why  he 
refused  it,  and  what  had  been  done  with  the  deed,''  but  the 
witness  was  rejected.  This  ruling  was  proper.  3  Ind.Stat. 
360,  sec.  2. 

On  the  further  trial,  the  defendants  offered  to  prove,  by  a 
competent  witness, "  that  after  the  death  of  Jacob  Helms, 
said  William  J.  Stump  reconveyed  this  same  real  estate 
back  to  the  plaintiii^  who  then  and  there  accepted  and  re- 
ceived the  same,"  but  upon  objection  being  made,  the  evi- 
dence was  excluded,  and  the  defendants  excepted.  We  cannot 
say  that  there  was  any  error  in  this  ruling.  It  was  not 
offered  to  be  shown  that  the  land  thus  conveyed  back  was 
to  be  credited  on  the  notes,  or  that  the  notes  were  thereby 
to  be  cancelled.  For  aught  that  was  offered  to  be  shown, 
the  reconveyance  by  Stump  to  the  plaintiff  was  upon  a 
new  and  independent  consideration,  in  no  manner  aflecting 
the  notes  in  question.  This  point,  however,  is  not  very  ma- 
terial, inasmuch  as  from  the  view  we  take  of  the  case  in  an- 
other of  its  phases,  the  defendants  will  have  the  benefit  of 
the  credit  given  for  the  land  in  the  first  paragraph  of  the 
complaint,  unless  the  cause  shall  be  tried  de  novo. 

We  cannot  say  that  the  finding  of  the  court  is  not  sup- 
ported by  the  evidence.  On  the  contrary,  it  seems  to  us 
that  the  evidence  fairly  sustains  the  finding.  What  we  have 
said  disposes  of  all  the  grounds  upon  which  a  new  trial  was 
asked.  It  is  urged,  however,  that  the  damages  were  largely 
excessive,  inasmuch  as  the  defendants  were  not  credited 
with  the  eight  hundred  dollars  for  the  land  conveyed  by 
Stump  to  the  plaintiff,  and  received  by  him  and  accepted  in 
payment  of  that  amount  upon  the  notes,  as  admitted  in  the 
first  paragraph  of  the  complaint  As  the  defendants  did 
not  move  for  a  new  trial  on  the  ground  that  the  damages 
were  excessive,  we  are  led  to  inquire  whether  the  record  is 
in  such  condition  as  will  allow  the  defendants  to  avail  them- 
selves of  the  omission  of  the  credit 
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We  find  by  the  bill  of  excqptioos  that  the  defendants 
cepted  to  the  judgment  rendered  as  well  as  to  the  overruling 
of  their  motion  for  a  new  trial 

In  determining  whether  judgment  cotdd  be  rightfully  ren- 
dered for  the  amount  found  by  the  court,  it  is  necessary  to 
determine  whether  both,  and  if  not  both,  which,  of  the  para- 
graphs of  the  compliant  shall  be  found  to  be  established  by 
the  finding.  We  think  the  first  pamgraph  only  is  substan- 
tially and  fiiirly  established  by  the  finding,  and  that  ju<tg- 
ment  can  be  rendered  for  the  plaintiff  only  on  that  paragraph. 

The  facts,  as  alleged  in  the  second  paragraph,  are  not 
affirmed  by  the  finding  of  the  court.  The  first  paragrs^ 
alleges  a  conveyance  of  the  land  by  Stump  and  wife  to  die 
deceased,  and  that  the  deceased,  in  part  consideration  there- 
for, agreed  with  Stump  to  pay  the  plaintiff  the  notes  in 
question.  This  the  court,  in  substance,  finds  to  be  true. 
The  language  of  the  finding  is,  "the  defendants'  testator,  in 
consideration  of  the  sale  and  conveyance  to  him  of  the  real 
estate  described  in  the  complaint  by  said  Stump,  promised 
him,  said  Stump,  that  be  would  pay  to  the  plaintiff  the  sum 
of  money  secured  by  said  notes." 

The  second  paragraph  alleges  that  *' Stump  contracted 
with  and  agreed  to  sell  Jacob  Helms  the  above-named  real 
estates  and  premises,  and  the  said  Jacob  Helms  agreed  then 
and  there  with  said  Stump,  and  promised  him  that  in  part 
consideration  for  said  real  estate  he  would  pay  off  the  said 
two  notes,  and  in  part  consideration  for  said  real  estate  the 
said  Helms  assumed  and  undertook  with  said  Stump  and 
plaintiff  to  pay  said  notes,  which  the  plaintiff  agreed  and 
consented  to,"  and  "that  pursuant  to  the  contract  of  sale  of 
the  real  estate  aforesaid,  the  said  Helms  took  possession  of 
said  real  estate,  and  continued  to  occupy  it  till  his  death." 
None  of  these .  allegations,  and  they  are  vital  to  the  para- 
graph, are  established  by  the  finding  of  the  court.  Without 
noticing  the  minor  distinctions  between  the  two  paragraphs, 
we  may  observe  that  there  is  an  important  difference  be- 
tween them  in  respect  to  the  consideration  of  the  testator's 
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promise.  In  the  first  paragraph,  the  consideration  is  alleged 
to  have  been  the  conveyance  of  land.  This  is  affirmed  by 
the  finding  of  the  court.  In  the  second  paragraph,  the  con- 
sideration is  allejg^ed  to  have  been  an  executory  agreement 
(act  shown  to  have  been  in  writing)  for  the  sale  of  land. 
This  is  not  affirmed  by  the  finding  of  the  court. 

The  plaintiff  being  entitled  to  judgment,  under  the  find- 
ings only  as  upon  the  first  paragraph  of  the  complaint,  it 
foKows  that  he  is  entitled  only  to  the  amount  therein  claimed 
to  be  due  upon  the  notes,  with  the  interest  thereon^  fix)m  the 
time  of  filing  the  claim. 

This  view  renders  it  unnecessary  for  us  ta  pass  upon  the 
conrectness  of  the  ruling  on  the  demurrer  to  the  second  par- 
agraph. 

Was  the  demurrer  to  the  first  paragraph  correctly  over- 
ruled ?  We  think  it  was.  It  is  urged  that  the  contract  or 
agreement  therein  set  up  is  made  void  by  the  statute  of 
frauds,  being  an  agreement  to  answer  for  the  debt  of  another. 
The  contract  was  with  the  debtor  to  pay  his  debt  to  his 
creditor.  Such  a  contract,  it  is  well  established,  is  not 
within  the  statute  of  frauds.  Smith  Con.  93 ;  Browne  Stat 
of  Frauds,  sec.  188,  and  authorities  cited  in  note;  i  Throop 
Verbal  Ag'ts,  sec.  362. 

It  is  also  claimed  that  there  was  no  valid  consideration  for 
the  promise.  The  conveyance  of  land  would  seem  to  be  a 
sufficient  consideration.  There  was  no  consideration  for  the 
testator's  promise  moving  from  the  plaintiff)  nor  was  any 
necessary.  The  contract  was  not  made  with  the  plaintiff. 
There  was  a  valid  consideration  moving  from  Stump,  to 
whom  the  promise  was  made,  to  the  promisor,  and  that  is  all 
that  was  necessary  to  support  the  promise. 

The  contract  between  the  testator  and  Stump  bemg  valid 
and  binding  as  between  themselves,  and  not  within  the  stat- 
ute of  frauds,  the  question  arises  whether  the  plsuntifij  whose 
debt  the  testator  thus  agreed  with  Stump  to  pay,  can  sue  upon 
it  The  authorities  abundantly  establish  the  proposition  that 
Vol.  XL. — 9 
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he  can.  There  are  many  cases  in  our  ovm  reports  to  that 
effect,  but  we  shall  not  attempt  to  collect  them  all  here.  We 
refer  to  Davis  v.  CaUaway,  30  Ind.  112,  where  the  point  is 
decided,  and  where  some  of  the  previous  cases  are  col- 
lected. Such,  also,  is  the  law  of  other  states.  Hudson  v. 
Gray,  17  How.  Pr.  289;  Crocker  v.  Higgins^  7  Conn.  342; 
Hind  V.  Holdship,  2  Watts,  104;  Brewery.  JDyer^  7  Cash.  337. 

The  party  for  whose  benefit  a  contract  has  been  thus 
nude  is  allowed  to  avail  himself  thereof  by  suing  thereon, 
not  because  the  x:ontract,  is  considered  to  have  been  made 
with  him,  but  upon  other  grounds ;  and  therefore,  if  the  con- 
tract is  valid  as  between  the  parties  thereto,  it  can  be  en- 
forced by  the  party  for  whose  benefit  it  was  made,  althot^h 
it  might  have  been  void  had  it  been  made  with  the  latter,  as 
being  within  the  statute  of  frauds. 

We  have  no  doubt  of  the  plaintiff's  right  to  sue  upon  the 
contract  set  up  in  the  first  ^)aragraph  of  the  complaint 

As  the  plaintiff  took  judgment  for  a  much  lai^ger  sum 
than  he  was  entitled  to  under  the  first  paragraph,  the  judg- 
ment will  have  to  be  reversed. 

But  we  think,  under  the  finding,  he  is  entitled  to  take  his 
allowance  against  the  estate  for  the  sum  claimed  to  be  due 
on  the  notes  in  the  first  paragraph,  viz.,  five 'hundred  aad 
thirty-two  dollars  and  sixty-five  cents,  together  with  the  in- 
terest thereon  fit>m  the  time  of  the  filing  thereof  up  to  the 
time  when  judgment  shall  be  rendered,  if  he  see  fit  to  do  so, 
and  remit  the  residue  of  the  finding.  Otherwise,  the  cause 
must  be  tried  anew. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  proceed  in  accordance 
this  opinion. 

M.  Way  and  T.  y.  Sample,  for  appellants. 

Cheney  &  Waisan,  for  appellee. 
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Withers  et  al.  v.  Fiscus, 

VvKBOXXt-^ii^femekmmt  rf.^-^AjfuUt&U  pf  ^W^vn— The  affidavits  <if  juron 
^biammg  tint  tb^  agreed  apoft  a  basis  upon  which  the  calcukUiaii  of  the 
amount  to  be  recovered-should  be  made,  and  that  there  was  a  mistake  in 
makii^  the  calculation,  cannot  be  received  on  a  motion  for  a  new  trial. 

APPEAL  from  the  Decatur  Common  Pleas. 

Dowirer,  J/-— There  is  a  single  question  involved  in  this 
tase.  On  the  tiearing  of  the  motion  ibr  a  new  trial,  Ae 
s^jpdlaiits  offered  affidavits  of  the  jurors  who  tried  tiie  cause, 
tD^iowthat  in  the  jury  room  they  agreed-upon  a  certain 
ttBouat  as  the  basis  of  their  verdict,  upon  which  interest, 
fer  a  designated  tkne,  was  to  be  counted  and  added  to  the 
agreed  sum,  ^md  the  two  amounts  together  were  to  consti- 
tute the  amount  of  their  verdict ;  that  one  of  th^ir  number 
was  directed  to  make  the  calculation  of  the  interest,  and 
that  by  mi^Oake  he  made  the  amount  of  the  interest  larger 
than  it  should  have  been,  which  was  not  discovered  until 
after  the  ver^ct  was  returned  into  court  and  the  jury  dis- 
diarged.  The  court  refused  to  receive  these  affidavits  as 
evidence  to  set  aside  the  verdict  of  the  jury.  If  this  ruling 
was  correct,  the  judgment  should  be  affirmed.  If  not,  it 
should  be  reversed. 

It  was  proposed  to  prove  two  fiicts ;  first,  that  the  jury 
agreed  upon  the  basis  upon  which  the  calculation  was  to  be 
made ;  and,  second,  that  there  was  a  mistake  in  making  the 
calculation. 

It  is  a  general  rule  in  this  State,  so  far  as  the  decisions  of 
this  court  have  gone,  that  the  affidavits  of  members  of  the 
jury  trying  a  cause  will  not  be  received  to  impeach  or  set 
aside  tiieir  verdict  The  rule  in  England  was  different, 
down  to  the  time  of  Lord  Mansfield,  as  we  conclude  from 
the  examination  which  we  have  made  of  the  authorities. 
But  in  Vaise  v.  Delaval^  i  T.  R.  1 1,  it  was  held  by  him, 
that  affidavits  of  jurors,  offered  to  show  that  the  jury  "tossed 
up,"  in  order  to  determine  how  they  should  find,  were  inad- 
missible. 
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In  Jackson  v.  Williamson^  2  T.  R.  281,  when  the  affi- 
davit of  all  the  jurors  was  offered,  to  show  that  they  had 
made  a  mistake  in  the  amount  of  their  verdict,  the  court 
refused  the  application,  saying  that  "it  would  introduce  a 
very  dangerous  practice  if  they  were  to  admit  such  an  aflS- 
davit  as  the  one  offered.  They  said  that  they  laid  no  stress 
upon  its  being  made  by  all  the  jury;  if  it  could  be  made 
by  all,  upon  the  same  principle  it  might  as  well  be  made  by 
some.  If  any  doubt  had  arisen  as  to  the  m<saning  of  the 
jury,  if  they  had  found  a  sum  inadequate  to  .  the  ^  value 
proved,  the  proper  time  for  requiring  an  explanation  was  at 
the  trial.  It  was  too  late  now;,  such  a  practice  would  be 
productive  of  infinite  mischief;  and  it  was  better  that  the 
present  plaintiff  should  suffer  an  inconvenience,  than  that 
such  a  rule  should  be  introduced." 

In  the  United  States  it  seems  to  be  settled,  notwithstand- 
ing a  few  adjudications  to  the  contrary,  in  every  state,  ex- 
cept, perhaps,  Tennessee,  that  such  affidavits  cannot  be 
received.    Graham  &  Waterman  New  Trials,  1429. 

In  Connecticut  it  is  adopted  as  a  universal  rule,  that  when 
it  is  sought  to  set  aside  a  verdict  for  the  mistake  or  miscon- 
duct of  the  jurors,  those  jurors  are  not  competent  witnesses 
to  prove  such  mistake  or  misconduct.  Meade  v.  Smith,  16 
Conn.  346,  and  cases  cited. 

We  need  not  decide  that  we  would  not  in  any  case  receive 
the  affidavit  of  a  juror  to  show  a  mistake  in  signing  or  re- 
turning the  verdict ;  but  wc  think  the  rule  which  has  been  so 
often  recognized  and  applied  in  this  State  should  be  applied 
in  this  case.  We  hold,  therefore,  that  the  court  committed 
no  error  in  refusing  to  receive  the  affidavits. 

The  judgment  is  affirmed,  with  costs. 

%  Gavin  and  %  D,  Miller,  for  appellants. 

IV.  Cumback,  S.  A,  Bonner^  C.  Ewing,  and  y*  K.  Ewing, 
for  appellee. 


^ 
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Jenkins,  Administrator,  v.  Peckinpaugh. 

FKesujiftioji  op  Death. — In  a  collatenl  proceeding,  it  will  be  conclusively 
presumed  that  a  man  is  dead,  when  it  appears  that  letters  of  administration 
Ittve  been  granted  on  his  estate  by  the  proper  tribunal. 

Pa&tnership.— •Zoji'  of  Partnerskip  Money. — ^Where  two  persons  are  engaged 
in  mercantile  business  as  partners,  and  one  of  them  leaves  their  place  of 
bosiness,  for  the  professed  purpose  of  attending  to  some  private  business  of 
bis  own,  and  also  to  purchase  merchandise  for  the  ^irat^  with  money  of  the 
€ntt,  which  he  takes  with  him,  and  neither  he  nor  the  money  is  ever  heard  of 
aftenrard,  the  loss  of  the  money,  in  the  absence  of  evidence  showing  fraud, 
negligence,  or  misconduct,  must  fall  upon  the  partnership,  and  not  solely  upon 
the  member  of  the  firm  entrusted  with  the  money. 

SupuaiE  Court. — Cross  Errors, — ^Where,  in  an  action  appealed  to  the  Supreme 
Court,  demurrers  have  been  sustained  by  the  court  below  against  the  appeSee, 
bat  so  cross  errors  are  ass^ed  on  account  of  such  rulings,  no  question  thereon 
is  presented  for  review.  ' 

• 

APPEAL  from  the  Crawford  Common  Pleas. 

BusKiRK,  J. — ^The  complaint  alleges  that  William  Breeden 
and  the  appellee  were  parties  in  a  mercantile  business  in  the 
town  of  Leavenworth,  in  1864,  with  a  capital  of  four  thou- 
sand dollars;  that  each  partner  put  into  the  firm  an  equal 
amount,  to  wit,  two  thousand  dollars;  that  each  of  the 
partners  by  the  contract  was  to  contribute  his  labor  equally 
and  share  the  profits  and  losses  equally;  that  the  profits 
amounted  to  five  thousand  dollars ;  that  the  partnership  was 
dissolved  in  1 864,  by  the  death  of  said  Breeden,  and  that  the 
plaintiff  was  appointed  and  is  the  administrator  of  his  estate; 
that  after  -the  death  of  the  said  Breeden  the  appellee  con- 
verted the  whole  of  the  assets  of  said  firm,  to  wit,  nine 
thousand  dollars,  to  his  own  use,  and  has  never  accounted  to 
the  plaintiff  for  any  part  thereof.  The  prayer  of  the  com- 
plaint was  for  an  accounting  and  judgment  for  the  amount 
found  to  be  due. 

The  defendant  answered  in  three  paragraphs.      The  first 

was  in  denial;  the  second  and  third  were  the  same,  except 

the  third  was  sworn  to,  while  the  second  was  not.    The  third 

paragraph  was  as  follows : 

"^The  defendant,  for  further  answer  herein,  says  that  here- 
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tofore,  to  wit,  on  the  first  day  of  August,  1864,  William  Brce- 
den,  whom  the  plaintiff  now  claims  to  be  dead  and  of  whose 
estate  he  now  claims  to  be  administrator,  was  in  full  life  and 
was  living  and  residing  in  Leavenworth,  Crawford  county, 
Indiana,  and  that  on  said  first  day  of  August^  1864,  said 
William  Breeden  left  said  town  of  Leavenworth,  and  went 
away  to  parts  unknown,  and  has  not  since  that  time  returned 
to  said  town ;  that  afterward,  and  after  the  lapse  of  less  than 
two  years,  from  the  time  when  the  said  William  Breeden  left 
said  town  of  Leavenworth,  to  wit,  on  the  17th  day  of  May, 
1866,  the  plaintiff  herein,  without  any  proof  or  knowledge 
of  the  death  of  the  said  William  Breeden,  except  such  as 
arose  from  his  absence,  applied  to  the  clerk  of  the  Crawford 
Common  Pleas  Court  for  tetters  €»f  administration  on  the 
estate  of  the  said  William  Breeden,  and  without  any  proof 
whatsoever  being  made  of  the  death  of  the  said  William 
Breeden,  except  such  as  arose  from  his  absence,  and  without 
any  knowledge  on  the  part  of  the  said  clerk  or  of  the  plain* 
tifis  herein  of  the  death  of  the  said  William  Breeden,  the 
said  clerk  issued  to  the  plaintiff  herein  the  pretended  letters 
of  administration  under  which  said  plaintiff  now  claims  to 
act  as  the  administrator  of  the  estate  of  the  said  William 
Breeden,  and  by  virtue  of  which  the  plaintiff  brings  this  suit. 
And  the  defendant  avers  that  he  is  informed  and  believes 
that  the  said  William  Breeden  is  still  alive;  wherefore,''  etc. 

The  court  sustained  a  demurrer  to  the  second  and  third 
paragraphs  of  the  answer,  to  which  ruling  the  appellee  ex- 
cepted; but  as  he  has  assigned  no  cross  errors  on  such 
ruling,  no  question  arises  as  to  the  correctness  of  the  ruling 
.of  the  court  below. 

The  cause  was,  by  the  agreement  of  the  parties,  submitted 
to  the  coutt  for  trial,  upon  the  following  agreed  statement 
of  facts,  viz.: 

"  For  the  purposes  of  this  trial,  the  parties  hereto  agree  to 
the  following  statement  of  facts,  viz.:  That  said  William 
Breeden  and  said  defendants  were  partners  in  the  business  of 
retailing  drugs  and  groceries  in  the  town  of  Leaveawoitl^ 
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Indiana,  from  the  2d  day  of  June,  1865,  to  the  24th  day  of 
August,  1865^  at  which  last  date  the  partnership  was  dis- 
solved by  the  disai^>eaiance  of  the  said  William  Breeden, 
wbo  ha3  not  since  been  beard  from.  The  capital  ^tock  of 
said  partnership  amounted  to  four  thousand  dollars;  that 
after  the  pa)rnient  of  the  debts  of  the  said  firm  by  the  said 
defendant^  and  deducting  insolvent  debts  due  them,  there 
fcioaias  in  his  hands  the  sum  of  sixty  dollars  due  the  plain- 
tiff herein;  thai  at  the  time  th^  said  Breeden  disappeared,  as 
atsiresaidt  he  took  with  him,  of  the  moneys  of  the  said  firm, 
die  sum  of  one  thousand  and  twenty-six  dollars  and  forty- 
e^ht  cepts,  and  what  became  of  said  sum  of  money  is  un- 
kaowo ;  that  said  Breeden,  when  he  left  Leavenworth,  pro- 
fessed to  be  going  to  Pittsburgh  to  transact  some  business 
of  his  own,  and  to  purchase  with  the  said  sum  of  money 
l^oods  and  merchandise  for  the  said  firm. 

"  It  is  agreed  by  the  parties  that  if  the  court  shall  find 
Uiat  said  sum  of  one  thousand  and  twenty*six  dollars  and 
fcrty-eight  cents  must  be  lost  by  the  firm,  then  the  finding 
shall  be  for  the  plaintiff  in  the  sum  of  five  hundred  and 
seventy-three  dollars ;  and  if  the  court  finds  that  said  loss  is 
not  to  be  borne  by  the  firm,  but  is  to  be  charged  to  the  in- 
dividual account  of  said  Breeden,  then  the  judgment  shall  be 
fisr  the  plaintiff  for  the  sum  of  sixty  dollars  and  the  costs 
of  the  suit 

"a  K.  WoLPB,  AttV  for  pl'ff. 
'^  Pecrinpauoh  &  DeBruler, 

"Att'ys  for  deft'* 

Upon  the  fads  thus  agreed  to^  the  court  found  for  the 
plaintiff  in  the  sum  of  sixty  dollars.  The  plaintiff  moved  the 
court  for  a  new  trial  The  motion  was  overruled,  and  judg- 
ment rendered  on  the  finding,  to  which  the  plsuntiff  excepted. 

The  appellant  has  assigned  for  error  the  overruling  of  the 
lOfotion  for  a  new  trial 

The  $oie  question  presented  for  our  decision  is,  whether, 
upon  the  &cta  a^preed  to»  the  loss  of  the  money  which 
Bfeeden  took  away  with  him  is  to  be  borne  by  the  partner^ 
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ship,  or  is  to  be  borne  by  Breeden  alone.  We  have  not 
had  the  benefit  of  a  brief  from  the  appellee.  It  is  main- 
tained by  the  counsel  for  the  appellant,  in  his  brief,  that  a 
partner^  is  not  liable  to  the  firm  for  losses,  except  in  cases  of 
gross  negligence.  The  position  assumed  is,  that  as  Breeden 
left  home,  with  the  money  of  the  firm,  with  the  avowed  pur- 
pose of  purchasing  goods  and  merchandise  for  the  firm, 
and  as  he  has  not  since  been  heard  from,  it  will  be  pre^ 
sumed,  in  the  absence  of  proof  to  the  contrary,  that  th« 
money  was  lost  without  the  fault  of  Breeden.  The  death  of 
Breeden  is  not  expressly  admitted  in  the  agreed  statement  of 
facts.  The  fact  of  his  death  not  being  involved  in  the  plead- 
ings as  they  stood  at  the  time  of  the  trial,  his  death  was  not 
a  fact  to  be  proved  on  the  trial.  It  is  conclusively  pre- 
sumed, in  a  collateral  proceeding,  that  a  man  is  dead  when 
letters  of  administration  are  granted  on  his  estate  by  the 
proper  tribunal.  The  case  then  stands  as  follows :  Breeden 
left  home  with  the  money  of  the  firm  to  purchase  goods  for 
the  fipn ;  neither  he  nor  the  money  was  ever  heard  of  after^ 
ward;  after  an  absence  of  nearly  two  years  the  proper  tri- 
bunal granted  letters  of  administration  upon  his  estate;  the 
letters  of  administration  have  not  been  set  aside,  but  remain 
in  full  force;  in  an  action  by  his  administrator  the  law  will 
presume  that  he  is  dead ;  the  utmost  good  faith  is  required 
of  partners  in  their  dealings  with  each  other  in  relation  to 
partnership,  business;  will  the  law  presume  that  Breeden 
disposed  of  the  partnership  money  in  a  fraudulent  and  dis- 
honest manner?  or  will  it  presume  that  it  was  lost  without 
fault  6n  his  part  ?  The  law  never  presumes  fraud  or  bad  faith, 
but  requires  proof  of  them;  the  case  then  stands  without 
any  proof  or  presumption  of  fraud  or  negligence. 

In  such  a  case,  will  the  law  throw  the  loss  upon  the  firm,  or 
upon  Breeden? 

Parsons,  in  his  work  on  Partnership,  says:  '* If  losses 
occur  by  reason  of  a  breach  of  duty  by  a  partner,  in  any 
way  whatever,  whether  through  fraud,  negligence,  ignorance, 
or  extravagance,  and  whether  by  design  or  not,  they  must 
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rest  on  the  partner  whose  faulty  conduct  has  caused  them, 
and  he  cannot  require  the  partnership  to  contribute  in  any 
way  toward  them."     Parsons  Part.  224. 

Liodley  on  Partnership  lays  down  the  rule  thus:  ''Even 
if  a  loss  sustained  by  a  firm  is  imputable  to  the  conduct  of 
one  partner  more  than  to  that  of  another,  still,  if  the  former 
acted  bona  fide  with  a  view  to  the  benefit  of  the  firm,  and 
without  culpable  negligence,  the  loss  must  be  borne  equally 
by  all." 

Again  he  says:  ''But  if  a  partner  is  guilty  of  a  breach 
of  his  duty  to  the  firm,  and  loss  results  therefrom,  such  loss 
mast  £lI1  on  him  alone.  As  was  said  by  the  court  in  Bwy 
V.  AUen^  i  Coll.  604, '  suppose  the  case  of  an  act  of  fraud,  or 
culpable  negligence,  or  wilful  default  by  a  partner  during 
the  partnership  to  the  damage  of  its  property  or  interests, 
in  breach  of  his'  duty  to  the  partnership :  whether  at  law 
compellable  or  not  compellable,  he  is  certainly  in  equity 
compellable  to  compensate  or  indemnify  the  partnership  in 
this  respect.*  "     i  Lindl.  Part.  767,  768.  • 

Story  on  Partnership  states  the  law  as  follows :  "We  come, 
in  the  next  place,  to  the  consideration  of  the  rights,  duties, 
and  obligations  of  partners  between  themselves.  And  here 
it  may  be  stated,  that  as  the  contract  itself  has  its  solid 
foundation  in  the  mutual  respect,  confidence,  and  belief  in 
the  entire  integrity  of  each  partner,  and  his  sincere  devotion 
to  the  business  and  true  interests  of  the  partnership ;  good 
&tth,  reasonable  skill  and  diligence,  and  the  exercise  of 
sound  judgment  and  discretion,  are  naturally,  if  not  neces- 
sarily, implied  from  the  very  nature  and  character  of  the 
relation  of  partnership.  In  this  respect,  the  same  doctrine 
applies,  which  ordinarily  applies  to  the  cases  of  mandataries 
or  agents  for  hire;  and  to  other  cases  of  bailment  for  the 
mutual  benefit  of  both  parties.  Hence,  if  the  partnership 
rafiers  any  loss  from  the  gross  negligence,  unskilfulness, 
fiaud,  or  wanton  misconduct  of  any  partner  in  the  course  of 
the  partnership  business,  he  will  ordinarily  be  responsible 
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over  to  the  other  partners  for  all  the  losses,  and  injuries,  and 
damages  sustained  thereby,  whether  directly,  or  through 
their  own  liability  to  third  persons.  Of  course  all  losses, 
injuries,  and  damages  sustained  by  the  partnership  from  the 
positive  breach  of  the  stipulations  contained  in  the  articles 
of  partnership,  on  the  part  of  any  partner,  are  to  be  borne 
exclusively  by  that  partner,  and  he  must  respond  over  to 
them  therefor."    Story  Part  290,  sec.  169. 

The  following  adjudged  cases  are  in  accord  with  the  doc- 
trine laid  down  by  the  text  writers  from  whom  we  have 
quoted.  LyUs  v.  Styles^  2  Wash.  C.  C.  224;  Devall  v.  But^ 
bndge,  6  Watts  &*S.  529;  Jessup  v.  Cook^  i  Halst  434; 
Beste  V.  His  Creditors^  15  La.  An.  55;  M'llrealfi  y.  Mof^ 
getson,  4  Doug.  278. 

The  doctrine  is  laid  down  by  Story  that  the  same  princi- 
pje  which  applies  to  agents  is  applicable  to  partners.  Eadk 
partner,  in  the  transaction  of  the  business  of  the  partner- 
ship, is  the  agent  of  the  firm.  So«when  Breeden  left  hoair 
to  transact  the  business  of  the  partnership,  he  assumed  the 
duties  and  obligations  of  an  agent  of  the  firm.  Suppose 
that  instead  of  Breeden's  being  sent  to  make  purchases  for  the 
firm,  the  partners  had  selected  a  third  person  to  act  as  their 
agent,  could  it  be  successfully  maintained  that  he  could  be 
held  liable  for  the  loss  of  the  money  with  ivhich  he  was  en- 
trusted, without  any  evidence  that  he  had  been  guilty  of 
fraud,  negligence,  or  misconduct.  We  think  not  The 
same  principle  should  be  applied  to  the  partner  as  is  to  a 
third  person  who  acts  on  behalf  of  the  partnership. 

We  are  very  clearly  of  opinion  that  the  loss  should  be 
borne  by  the  partnership,  and  that  the  court  below  erred  in 
its  finding,  for  which  error  the  judgment  must  be  reversed. 
But  as  the  case  was  tried  upon  an  agreed  statement  of  fects, 
there  is  no  necessity  for  a  new  trial  of  the  facts.  The  error 
arose  in  the  application  of  the  law  to  the  facts  as  agreed 
upon. 

The  judgment  is»  therefore,  reversed,  with  costs;  and  the 
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cause  is  remanded,  with  directions  to  the  court  below  to 
i^eader  judgment  for  the  plaintiflf  fot  the  sum  of  five  hun- 
dred and  seventy-three  dollars. 
S.  £  JVolfif^  for  appellant 
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PLSADING.P— ^tti/  EstaUt  Recovery  of,—*DeieripHan, — IMurtainty.^^lOi  a  com-  1^2^ 

filaiiit  to  recoTcr  tKe  possession  of  real  estate,  the  land  was  described  as  **  part  /  ^  130 
of  &e  soutli-west  quarter  of  section  ^-^,  township  nineteen,  range  four  west,  U^L^ 
containing  one  hundred  and  fourteen  and  sixty-five  hundredths  acres."  U^     l39j 

Held,  that  the  description  was  uncertain. 

jBSncB  OF  TBS  VEAC&.-^yurisdUtion, — ^To  give  a  justice  of  the  peace  jurisdic- 
tioQ  in  an  aotioD  to  recover  the  possession  oi  real  estate,  the  land  must  lie  in 
the  county  where  the  action  is  brought;  and  the  evidence  must  show  that  the 
land  is  sitoatfid  in  such  county. 

SAics.---iVciiMi2MM.---Cottits  of  justices  of  the  peace  are  courts  of  limited 
jigiBdictiott,  and  presumptions  are  not  indulged  in  iavor  of  the  jurisdiction  of 
sach  courts,  as  they  are,  in  some  cases,  in  favor  of  courts  of  general  jurisdic- 
tion. 

ShME.—Afifieai.^^M  a  justice  of  the  peace  has  no  jurisdiction,  an  appellate 
eoort  to  whidi  a  cause  is  appealed  from  the  justice  of  die  peace  has  no  juris- 
dictioa. 

APPEAL  from  the  Montgomery  Circuit  Court. 

WoRDEN,  J. — ^This  was  an  action  commenced  before  a 
justice  of  the  peace,  by  the  appellee,  as  landlord,  against 
the  appellant,  as  tenant,  to  recover  possession  of  certain 
pr^nises  alleged  to  have  been  unlawfully  held  over  by  the 
defendant^  and  damages  for  the  unlawful  holding  over. 

The  cause  was  appealed  to  the  circuit  court,  where  it  was 
tried  by  the  court  and  resulted  in  a  finding,  and  judgment 
for  the  plaintiff  for  fifty  dollars  damages^  but  no  judgment 
was  rendered  for  the  recovery  of  the  property.    This,  we 
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suppose^  was  in  consequence  of  the  fact,  as  was  shown  by 
the  evidence,  that  before  the  final  trial,  the  defendant  had 
"  moved  off  the  place.*'  At  the  proper  time,  the  defendant 
moved  for  a  new  trial,  on  the  ground  that  the  finding  was 
not  sustained  by  the  evidence ;  but  his  motion  was  over- 
ruled, and  he  excepted. 

The  evidence  is  all  in  the  record.  The  appellant  makes 
two  points,  in  respect  to  which  he  claims  that  the  evidence 
was  not  sufficient  to  sustain  the  finding ;  first,  that  he  was 
entitled  to  notice  to  quit  before  his  tenancy  could  be  termi- 
nated; and,  second,  that  the  evidence  failed  to 'show  that 
the  premises  were  situate  in  Montgomery  county,  and  there- 
fore that  the  justice  had  no  jurisdiction  of  the  cause. 

The  first  point  is  involved  in  some  obscurity,  owing  to 
vagueness  in  the  evidence,  and  we  pass  it,  as  -we  think  the 
second  objection  is  well  taken. 

The  complaint  itself  is  quite  uncertain  in  its  description 
of  the  land,  though  it  is  sufficiently  alleged  to  be  in  Mont- 
gomery county.  It  describes  the  land,  having  alleged  its 
situation  in  said  county,  as  "part  of  the  south-west  quarter 
of  section  — ,  township  nineteen,  range  four  west,  contain- 
ing one  hundred  and  fourteen  and  sixty-five  hundredths 
acres."  Here  is  not  only  an  uncertainty  as  to  what  part  of 
the  quarter  section  was  in  controversy,  but  the  section  itself 
is  entirely  omitted,  as  the  transcript  comes  up  to  us.  '  A 
judgment  founded  on  such  a  complaint  would  hardly 
authorize  the  issuing  of  a  writ  which  would  justify  the 
officer  in  putting  the  plaintiff  in  possession  of  any  particular 
property. 

The  evidence  is  more  indefinite,  for  it  does  not  show  the 
lands  to  have  been  situate  in  Montgomery  county.  The 
plaintiff  was  sworn  as  a  witness,  and  he  testified  as  follows : 
"  I  am  plaintiff  in  this  cause.  I  rented  the  farm  to  defend- 
ant in  July  or  August,  1868,'*  etc. 

This  statement  of  the  plaintiff  embraces  all  the  evidence 
given  in  the  cause  as  to  the  description  of  the  land,  or  the 
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county  in  which  it  was  situate.  The  plaintiiT,  it  will  be  seen, 
does  not  say  even  that  he  rented  the  land  described,  or 
attempted  to  be  described,  in  the  complaint  There  was, 
indeed,  no  land  described  in  the  complaint.  He  says  he 
rented  the  farm  to  the  defendant  This  does  not  prove  that 
he  rented  to  the  defendant  a  farm  situate  in  Montgomery 
county. 

The  statute  provides,  ''  that  whenever,  in  pursuance  of 
legal  notice,  or  otherwise,  any  landlord  or  his  legal  repre- 
sentative shall  be  entitled  to  possession  of  lands,  he  may,  by 
liimself  or  his  agent,  have  any  tenant  who  shall  unlawfully 
hold  over,  removed,  from  such  lands,  on  complaint  before  a 
justice  of  the  peace  of  the  county  in  which  such  lands  lie, 
specifying  the  matters  relied  on  to  justify  such  removal,  and 
the  damages  claimed  for  detention,  describing  the  prem- 
ises with  reasonable  certainty."    2  G.  &  H.  630,  sec.  i.   . 

Under  this  statute,  it  is  clear  that,  to  give  the  justice  ju- 
risdiction, the  land  must  lie  in  the  county  in  which  the  action 
is  brought ;  and  if  the  proof  fail  to  establish  that  fact,  it 
&ils  to  establish  a  fact  on  which  his  jurisdiction  depends* 
Courts  of  justices  of  the  peace  are  courts  of  limited  juris- 
diction, and  presumptions  are  not  indulged  in  favor  of  the 
jurisdiction  orsuch  courts,  as  they  are,  in  some  cases,  in 
iavor  of  courts  of  general  jurisdiction.  If  the  justice  had 
no,  jurisdiction,  the  circuit  court  could  have  none  on  appeal 
from  the  decision  of  the  justice. 

We  are  of  opinion  that  the  case  was  not  made  out  in  the 
proof,  for  the  want  of  evidence  showing,  or  from  which  it 
might  be  inferred,  that  the  land  in  controversy  was  situate 
in  Montgomery  county.  The  case  cannot  be  distinguished 
in  principle  from  those  of  TAe  Indianapolis,  eU,,  Railroad  Co, 
\.  Rentier,  17  Ind.  135,  and  754^  Indianapolis,  etc..  Railroad 
Co.  V.  Wilsey,  2JO  Ind.  229. 

The  iact  that  judgment  was  rendered  for  the  damages 
<Hiiy,  and  not  for  the  recovery  of  the  property,  can  make  no 
difference,  as  the  damages  were  dependent  upon  the  unlaw- 
ful holding  over  of  the  property.    Unless  there  was  an  un- 
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lawful  holding  over,  tho-e  could  be  no  recovery  of  damages; 
and  unless  the  land  lay  in  fhe  county,  the  justice  could  not 
try  the  question  of  holding  over. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial 

T.  PattersM  and  y.  M.  Ccimm,  Ibr  appeOattt 


M*M^ni^a«*«itaM**M. 


Lang  v.  Cox. 

APPEAL  from  the  Marion  Common  Pleas. 

pETxrr,  C.  J. — This  suit  was  brought  by  Ccix,  against 
Maria  Dorsch,  James  Lang,  and  Joseph's.  Dessar.  Judg- 
ment was  rendered  against  Lang  and  Dessar  in  &vor  of  Cox. 
Lang  only  appeals,  and  has  assigned  errors,  giving  no  notice 
to  his  co-defendant,  Dessar,  as  required  by  2  G.  &  H.  270, 
sec.  551. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant 

y.  W.  Gordon,  W.  March,  and  H.  A.  Brotise^  for  appellant 

y.  T.  Dye  and  A,  C.  Harris,  for  appellee. 


Allen  et  al.  z/.  Kennedy. 

Ijikdloiu>  and  T&NAirr. — TVutU  JFtx/ures,^^A  tenaat 'who  bos  pot  Irade  fix- 
tares  into  a  building  his  a  rig^t  to  remore  them,  if  it  can  be  done  wt&oiit 
permanent  injniy  to  the  freehold,  provided  the  right  is  exercised  witfaia  proper 
time. 

Same. — ^The  right  to  remove  such  fixtures  must  be  exercised  dnrmg  the  tenn  of 
the  lease,  as  fixed  by  the  contract,  or  during  such  farther  period  as  the  tenant 
may  kwfnlly  and  tightfol^  remain  in  possesaloii;  and  they  can  be  removed, 
after  a  vdlaatasy  sunender  of  the  piemises,  or  Jowfal  enction  from  the  same, 
only  with  the  assent  of  the  landlord. 

APPEAL  firom  the  Aion^[oiiieiy  Common  Pleas. 
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BusKiiK,  J. — 'This  V99A  an  action  by  the  appellee  i^nst 
ikst  appellants  fx>  recover  the  possession  6f  a  set  of  Pair 
bank's  platform  scales,  which,  it  was  alleged,  had  been  un* 
kwfiilly  taken  and  wrongfully  withheld. 

The  defendants  answered  in  two  paragraphs;  first,  in 
denial;  second,  tlmt  the  defendants  were  the  owners  and 
entitled  to  the  possession  of  the  scales.  A  judgment  of  re* 
turn  was  demanded.  The  cause  was,  by  the  agreement  of 
die  parties,  submitted  to  the^  court  for  trial,  and  resulted  in 
a  finding  for  the  plaintiff.  The  court  overruled  a  motion  for 
a  new  trial,  and  rendered  judgment  on  the  finding. 

The  appellants  have  assigned  for  error  the  overruling  of 
their  motion  for  a  new  trial. 

The  cause  was  mainly  submitted  upon  the  following 
a^pwd  statement  of  facts : 

"Be  it  remembered  that  on  the  trial  of  the  above-named 
csase,  at  the  October  term  of  the  Montgomery  Court  of 
Common  Keas,  the  following  facts  were  admitted  to  be  true 
and  taken  as  confessed,  waiving  the  introduction  of  docu- 
mentary evidence  to  sustain  them ;  first,  that  in  December, 
186$,  and  previously,  R.  J.  Vance  owned  a  store  room,  with 
a  long  -frame  buiI(Ung  erected  in  the  rear,  in  the  city  of 
CrawfbrdsviUe,  Mon^omery  county,  Indiana,  and  that  the 
defendants  herein,  at  that  time  and  previously,  occupied  it  as 
tenants  of  Vance  for  a  wheat  warehouse  for  the  purpose  of 
purchasing  and  storing  grain  therein;  that  previous  to  that 
time,  when  they  first  rented  it,  by  the  consent  of  Vance, 
they  had  put  therein  a  set  of  Fairbank's  platform  scales,  to 
be  used  in  their  business;  that  in  December,  1869,  the  plain- 
tiff purchased  the  said  premises  from  Vance,  and  received  a 
warranty  deed  therefor  without  reservation,  and  the  Aliens 
became  his  tenants;  that  they  remamed  as  his  tenants  until 
March,  1870,  when  they  surrendered  possession  of  said 
premises  to  Kennedy,  and  he  took  possession,  they  leaving 
said  scales  thereon  as  they  were  originally  placed  there;  and 
that  defendants  entered  the  premises  in  August,  1870,  and 
took  said  scales  from  the  building." 
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In  addition  to  the  above  agreed  statement  of  facts,  much 
evidence  was  offered  as  to  the  manner  in  which  the  scales 
were  attached  to  the  building,  and  as  to  how  they  were  re- 
moved. We  do  not  deem  such  evidence  of  any  importance 
in  this  case.  The  scales  were  put  in  the  building  by  the 
tenants,  with  the  consent  of  the  landlord,  for  the  purposes 
of  trade,  and  thereby  became  "  trade  fixtures,"  and  the  tenants 
had  the  right  to  remove  them,  if  it  could  be  done  without  a 
permanent  injury  to  the  freehold,  provided  that  right  was 
exercised  within  proper  time.  We  have  recently,  in  Cromu 
v.  Hoover^  ante^  p.  49,  after  a  very  full  and  careful  examina- 
tion of  the  English  and  American  authorities  on  the  subject, 
held  that  the  right  of  a  tenant  to  remove  "trade  fixtures** 
must  be  exercised  either  during  the  term  as  fixed  by  the 
contract,  or  during  such  further  period  as  the  tenant  xoxj 
lawfully  and  rightfully  remain  in  the  possession  of  the  leased 
premises,  and  that  such  fixtures  can  only  be  removed  by 
the  tenant,  after  he  has  voluntarily  surrendered  the  posses- 
sion, or  has  been  lawfully  evicted  by  the  landlord,  with  the 
consent  of  the  landlord. 

We  will  not  re-examine  the  authorities,  but,  adhering  to 
our  ruling  in  that  case,  we  hold  that  the  appellants-  having 
surrendered  the  possession  of  the  premises  to  the  landlon^ 
with  the  fixtures  attached  thereto,  without  an  agreement 
that  they  might  subsequently  remove  them,  the  fixtures  be- 
came, and  were,  a  part  of  the  realty,  which  the  appellants 
had  no  right  to  remove,  and  when  they  re-entered  the  prem- 
ises and  removed  them  without  consent,  they  were  tres- 
passers. 

The  court  committed  no  error  in  refusing  a  new  trial. 

The  judgment  is  affirmed,  with  costs.* 

P.  S.  Kennedy^  R.  H.  Galloway ^  and  W.  T.  Brush,  for  ap- 
pellants. 

T.  Patterson  and  M.  D.  White^  for  appellee. 

^Petition  for  ft  rdiearizig  ovemlcd. 
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Church  v.  Fisher,  Adm'r.  iw  luj 

Pleading.— G'OT/Aziif/. — Covmamt, — In  a  snit  upon  a  promissorjr  note  and  to 
foreclose  a  mortgage,  given  for  the  purchase-money  of  real  estate,  an  answer 
attonpdflg  to  set  up  a  failure  of  title,  but  not  setting  out  the  deed  or  any  cove< 
nsDts  tberein,  or  all^iBg  fraud,  is  bad. 

APPEAL  from  the  Marion  Common  Pleas, 
WoRDEN,  J. — This  was  an  action  by  the  appellee  against 
the  appellant  and  his  wife,  to  foreclose  a  mortgage  executed 
by  the  defendants  below  to  the  deceased,  in  his  lifetime,  to 
secure  the  payment  of  certain  promissory  notes. 

The  defendants  answered,  secondly,  in  substance,  that  the 
notes  were  given  for  a  part  of  the  pilrchase-money  for  the 
land  mortgaged,  which  had  been  sold  by  CoUey  to  the  defend- 
ant Church,  and    conveyed    by   a   warranty  deed;    that 
Collty  derived  his  title  to  the  land  from  one  Robert  Stewart, 
who,  at  the  time  he  conveyed  to  Colley,  had  a  wife  who  did 
not  join  in  the  conveyance ;  that  Stewart  has  departed  this 
life,  leaving  his  wife  surviving  him,  and  that  she  has  never, 
in  any  manner,  relinquished  her  claim  to  the  land;  where- 
fore the  consideration  of  the  notes  has  failed. 

A  demurrer  was  sustained  to  this  paragraph  of  the  answer, 
and  the  defendants  excepted.  Such  further  proceedings  were 
had  as  that  final  judgment  was  rendered  for  the  plaintiff. 

The  only  question  raised  here  relates  to  the  ruling  upon 
the  demurrer  above  noticed. 

The  answer  was  clearly  bad,  and  the  demurrer  correctly 
sustained.  The  foundation  of  the  defence  attempted  to  be 
setup  was  a  breach  of  the  covenants  iathe  deed  from  Colley 
(0  the  defendant  Church.  That  deed  is  not  set  out,  nor  are 
any  of  the  covenants  therein  contained.  Without  covenants, 
in  the  absence  of  fraud  (and  no  fraud  is  alleged),  the  de- 
fence cannot  be  maintained.  Laughery  v.  McLean^  14  Ind. 
106;  Woodford  vT  Leavenworth,  14  Ind.  311;  yenkinson  v. 
Ewing,  17  Ind.  505 ;  McClerkin  v.  Sutton^  29  Ind.  407. 

We  pass  by  the  question  whether  an  action  could  be  main- 
tained upon  the  statutory  covenants  in  a  deed,  or  a  defence 
Vol.  XL. — 10 
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made  thereon  by  way  of  recoupment  or  counter  claim,  for  a 
partial  or  total  failure  of  title,  where  there  has  been  no 
eviction,  and  where  the  purchaser  has  enjoyed  the  undis^ 
turbed  possession  of  the  land,  which,  so  far  as  appears,  was 
the  case  here.  It  is  sufficient  for  the  purposes  of  this  case 
to  say  that  the  covenants,  which  are  the  foundation  of  the 
defence,  are  not  set  out  by  copy  or  otherwise,  as  required 
by  statute. 

The  judgment  is  affirmed,  with  costs. 

W.  W.  Woollen  and  y.  H.  Ruddell,  for  appellant 


The  Pendleton  and  Eden  Turnpike  Company  et  al.  v, 

Barnard. 

Tct&NPIKE. — Assessors, — ^Assessors  appointed  under  the  act  of  March  nth,  1S67, 
to  assess  the  benefits  of  a  proposed  turnpike,  can  (xily  view,  list,  and  uses 
the  lands  in  the  county  where  they  are  appointed. 

SKiaL^^Pleading,»^Injufuium, — ^Where  it  is  shown,  in  a  compUint  to  enjob 
the  collection  of  turnpike  assessments,  on  the  ground  of  failure  to  assess  alt 
the  lands  within  the  limits  provided  by  statute,  that  the  turnpike  extends  into 
two  or  more  counties,  it  must  also  be  shown  that  the  lands  omitted  are  situated 
within  the  county  where  the  injunction  is  sought,  and  that  the  lands  omitted 
'were  liable  to  be  assessed. 

Sake. — Qwnty  Commissioners, — Record. — Presumption, — It  is  not  necessary 
that  it  should  appear  by  the  record  of  the  board  of  commissioneis  that  a  tan- 
pike  company,  for  which  assessments  have  been  made  under  said  act  of  1867, 
had  a  subscription  of  eight  hundred  dollars  per  mile,  or  that  the  company  was 
organized  under  the  act  of  May  12th,  1852.  It  will  be  presumed  that  (he 
commissioners  were  satisfied  of  the  existence  of  these  facts  before  proceeding 
to  act  upon  the  petition. 

APPEAL  from  the  Hancock  Circuit  Court. 

Downey,  J. — ^The  appellee  sued  the  appellants,  to  enjoin 
the  collection  of  certain  assessments  made  for  the  construc- 
tion of  the  road  of  the  company  under  the  act  of  March 
nth,  1867.  The  objections  urged  against  the  proceedings 
resulting  in  the  assessments  are: 
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First  Because  the  assessors  did  not  view  all  of  the  lands 
within  one  and  one-half  miles  of  ssud  company's  road  on 
either  side  thereof,  or  within  like  distance  of  the  terminus 
thereof 

Second.  Because  the  assessors  did  not  make  a  list  of  all 
the  lands  within  one  and  one-half  miles  of  said  road,  on 
eiflier  side  thereof  and  within  like  distance  of  the  terminus 
thereof,  and  assess  the  amount  of  benefits  that  would  result 
to  each  tract  of  land  within  said  bounds  from  the  proper 
construction  and  maintenance  of  said  turnpike  road,  and 
report  the  same  to  the  auditor,  etc. 

Third.  Because  it  does  not  appear  by  the  record  of  the 
commissioners'  court,  that  at  the  time  of  the  appointment  of 
said  assessors,  the  company  had  a  subscription  of  stock 
of  eight  hundred  dollars  per  mile,  and  not  sufficient  to  com- 
plete the  construction  of  the  road,  nor  that  said  company 
was  organized  under  the  act  of  May  12th,  1852. 

The  second  section  of  the  act  in  question  provides  that 
only  the  lands  in  the  county  where  the  assessors  have  been 
appointed  are  to  be  viewed,  listed,  etc.,  by  them.  While  it 
is  alleged  in  the  complaint  that  the  assessors  did  not  view, 
list,  and  assess  all  the  lands  within  one  and  a  half  miles  of 
the  road,  on  either  side  thereof,  or  within  a  like  distance  of 
the  terminus  thereof,  it  is  not  shown  that  the  lands  so 
omitted  are  within  the  county,  or  that  they  are  liable  to  as- 
sessment It  appears  that  the  road  extended  into  both 
Hancock  and  Madison  counties.  The  assessors  appointed 
in  one  county  could  not  assess  lands  in  another  county. 
There  is  nothing  in  the  first  or  second  objection. 

As  to  the  third  objection,  we  think  it  is  too  narrow.  It  is, 
that  it  does  not  appear  on  the  record  of  the  board 
of  commissioners  that  the  company  had  a  subscription  of 
eight  hundred  dollars  per  mile,  nor  that  the  company  was 
organized  under  the  act  of  May  12th,  1852.  These  facts 
need  not  necessarily  appear  on  the  record  of  the  board.  We 
»ee  that  they  are  averred  in  the  petition  which  was  presented 
to  the  board.    The  board  granted  the  prayer  of  the  peti- 
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tioncrs,  and  we  think  we  ought  to  presume  that  the  board 
satisfied  itself  of  the  existence  of  these  two  important  facts 
before  granting  the  request  of  the  petitioners.  It  is  not 
alleged  that  they  did  not  do  so,  or  that  such  facts  did  not 
exist,  but  only  that  they  do  not  appear  by  the  record. 

There  is  another  question  presented  and  discussed,  rdat- 
ing  to  the  sufficiency  of  the  second  paragrs^h  of  the  answer, 
but  as  the  complaint  is  insufficient,  we  need  not  examine  the 
question  relating  to  the  sufficiency  of  this  paragraph  of  the 
answer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  rt- 
manded,  with  instructions  to  sustain  the  demurrer  to  the 
complaint. 

R.  A.  Riley,  A.  W.  Hough,  B.  F.  Love,  and  B.  F.  Davis, 
for  appellants. 
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VKkcncEr^FaUure  to  Reply. -^K  defendant,  by  consenting  to  go  to  trial  wiA- 
ont  a  reply,  waives  any  objection,  and  cannot  afterward  be  heard  to  oomjJaB 
of  tlie  tiregularity. 

Promissory  JHoTE^—Prindpal  and  Surety, —Decedent:^  Estates.--^  promi*- 
sory  note  was  made  by  one  as  principal  and  another  as  surety.  Ihe  priDcipal 
died,  and  his  estate  was  solvent  and  was  settled.  The  payee  of  tite  note  did 
not  file  it  as  a  claim  against  the  estate  of  the  principal. 

Held^  that  his  failure  to  file  the  note  as  a  claim  against  the  estate  of  the  pnno- 
pal  did  not  defeat  his  right  of  action  against  the  surety. 

Infancy. — Suretyship, — ^A  contract  of  suretyship  made  by  an  infant  is  voidable 
only,  and  may  be  affirmed  by  the  infant  when  he  arrives  at  his  l^alm^onty; 
and  if  so  affirmed,  it  can  be  enforced. 

^.KUE.—^firmance  of  Cbntraa,^1o  affirm  or  ratify  such  contract,  there  mnsl 
not  only  be  an  acknowledgment  of  liability,  but  an  express  promise,  volon- 
tarily  and  delibercidy  made,  after  arriving  at  majority,  and  wilh  the  kaovledge 
that  he  is  not  legally  liable. 

Same. — Pleading. — Evidence, — ^In  a  suit  upon  a  promissory  note,  if  the  defend- 
ant pleads  infancy  at  the  time  of  the  execution  of  the  note,  and  there  is  ^ 
reply  that  after  the  defendant  arrived  at  full  age  he  ratified  the  contract,  en- 
dence  of  such  ratification  is  inadmissible. 
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APPEAL  from  the  Marion  Circuit  G)urt 

BusKiRK,  J, — Wiseman  sued  John  Fetrow,  before  a  justice 
of  the  peace,  on  the  following  note: 

"May  6th,  1859. 

"One  day  after  date,  we  or  either  of  us  promise  to  pay 
Samuel  S  Wiseman,  or  bearer,  the  sum  of  ninety-five  dol- 
lars, for  value  received,  without  any  i;elief  from  valuation  or 

appiaisement  laws. 

Joseph  Fbtrow, 

John  Fetrow." 

John  Fetrow  alone  appeared  and  answered  under  oath, 
denying  the  execution  of  the  note.  There  was  judgment 
for  defendant,  from  which  the  plaintiff  appealed  to  the  cir- 
cuit court 

In  the  circuit  court,  the  defendant,  upon  showing  that  the 
answer  filed  before  the  justice  had  been  lost,  was  granted 
leave  to  file  an  amended  answer,  and  thereupon  he  filed  an 
answer  in  two  paragraphs.  The  first  was  the  plea  of  non  est 
factum;  and  the  second,  that  at  the  time  when  the  note  was 
executed,  he  was  under  twenty-one  years  of  age.  Both 
pleas  were  sworn  to.  There  was  no  reply  filed  to  the  answer. 
By  the  agreement  of  the  parties,  the  cause  was  submitted  to 
the  court  for  trial,  and  there  was  a  finding  for  the  plaintiff; 
and  over  a  motion  for  a  new  trial,  there  was  judgment  on 
the  finding. 

The  only  valid  assignment  of  error  calls  in  question  the 
correctness  of  the  ruling  of  the  court  in  overruling  the  mo- 
tion for  a  new  trial. 

A  reversal  of  the  judgment  is  demanded,  in  the  first  place, 
on  the  ground  that  there  was  a  trial  without  an  issue,  for 
the  reason  that  there  was  no  reply  to  the  answer.  The  de- 
fendant, by  consenting  to  go  to  trial  without  a  reply,  waived 
the  objection,  and  cannot  now  be  heard  to  complain  of  the 
irregularity.  See  Irvinson  v.  Van  Riper,  34  Ind.  148 ;  Train 
V.  Gridley,  56  Ind.  241. 

It  is  next  dainled  that  the  evidence  established  the  fact 
that  the  defendant  had  not  executed  the  note,  and  that  the 
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finding  should  have  been  in  his  favor  upon  that  issue.  We 
think  otherwise.  We  are  satisfied  that  the  execution  of  the 
note  by  the  defendant  was  established  by  a  very  decided 
preponderance  of  the  evidence. 

We  think  it  is  shown  by  the  evidence  that  when  the  note 
was  executed  the  defendant  was  an  infant,  and  that  he 
signed  the  note  as  the  surety  of  his  father,  Joseph  Fetrow. 

The  note  was  executed  the  6th  of  May,  1859.  Joseph 
Fetrow,  the  principal  in  the  note,  died  the  25th  of  March, 
1864.  The  appellant  was  administrator.  The  estate  was 
solvent,  and  was  settled  as  such  March  19th,  1868.  The  ap- 
pellee failed  to  file  the  note  against  the  estate.  It  is  even 
claimed  that  his  failure  to  do  so  releases  the  appellant,  who  was 
only  surety  on  the  note.  We  think  otherwise.  The  appellee 
might  have  filed  his  note  as  a  claim  against  the  estate  of 
Joseph  Fetrow,  deceased,  but  he  was  not  bound  to  do  so; 
and  his  failure  to  so  file  the  claim  did  not  defeat  his  right  of 
action  against  the  appellant 

It  is  in  the  next  place  contended  by  the  appellant  that  he 
is  not  liable  upon  the  note,  for  the  reason  that  he  executed  the 
same  as  the  surety  of  his  father,  when  he  was  a  minor.  The 
position  assumed  is,  that  the  contract  of  suretyship  by  a 
minor  is  absolutely  void  and  incapable  of  ratification  upon 
his  arriving  at  age.     But  it  is  maintained  by  the  appellee 
that  the  contract  was  not  void,  but  was  voidable  only,  and 
therefore  capable  of  ratification.    The  question  is  not  iree 
fi-om  doubt  or  difficulty^  for  no  inconsiderable  diversity  of 
opinion  is  to  be  found  in  the  authorities.    The  contracts 
of  infants  are  divided  into  three  classes,  namely,  first,  those 
which  are  absolutely  void;  second,  those  which  are   only 
voidable;  and,  third,  those  which   are   binding,     i  Story 
Con.  98.    The  authorities  all  agree  that  contracts  made  by 
infants  for  necessaries  are  binding.    It  is  well  settled  that  a 
contract  that  is  void  is  incapable  of  ratification,  and  it  is 
as  well  and  firmly  settled  that  a  contract  which  is  voida- 
ble only  may  be  ratified,  and  rendered  as  binding  and  effect* 
ual  as  though  it  had  beea  executed  by  aa  adult.    The  diffi- 
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culty  is  in  determining  what  contracts  are  void  and  what  are' 
voidable  only. 

In  Keane  v.  Boycott^  2  H.  Black.  511,  Lord  Chief  Justice 
,Eyre  laid  down  the  doctrine,  that  where  the  court  could  pro- 
nounce the  contract  for  the  benefit  of  the  infant,  as  for  neces- 
saries, it  was  good ;  where  the  court  could  pronounce  it  to 
be  to  the  prejudice  of  the  infant,  it  was  void ;  and  in  those 
cases  where  the  benefit  or  prejudice  was  uncertain,  the  con- 
tract was  voidable  only.  It  was  soon  found  that  the  above 
rule  was  subject  to  many  modifications  and  exceptions. 
Thus,  in  Tucker  v.  Moreland^  10  Pet  58,  Story,  J.',  in  speak- 
ing for  the  court,  said:  "It  is  apparent,  then,  upon  the 
English  authorities,  that  however  true  it  may  be,  that  an 
in&nt  may  so  far  bind  himself  by  deed  in  certain  cases,  as 
that  in  consequence  of  the  solemnity  of  the  instrument  it  is 
voidable  only,  and  not  void ;  yet,  that  the  instrument,  how- 
ever, solemn,  is  held  to  be  void,  if  upon  its  face  it  is  ap- 
parent, that  it  is  to  the  prejudice  of  the  infant.  This  dis- 
tinction, if  admitted,  would  go  far  to  reconcile  all  the  cases ; 
for  it  would  decide,  that  a  deed  by  virtue  of  its  solemnity 
should  be  voidable  only,  unless  it  appeared  on  its  face  to  be 
to  his  prejudice,  in  which  case  it  would  be  void." 

The  above  rule  has  become  practically  obsolete,  and  the 
modern  doctrine  on  the  subject  may  be  regarded  as  settled 
that  all  the  contracts  of  an  infant  not  in  themselves  illegal, 
or  appointing  an  agent,  are  voidable  only.  The  law  is  thus 
laid  down  by  Prof.  Parsons,  in  his  work  on  Notes  and  Bills : 

"This  incapacity  or  disability  is  intended  for  their  bene- 
fit and  protection  against  their  own  indiscretion,  or  the 
knavery  of  others.  Hence  the  exception  in  respect  to  nec- 
essaries; for  these  a  child  must  haye.  Hence,  too,  the  old 
distinction  between  the  void  and  the  voidable  contracts  of  an 
infant;  those  being  held  to  be  voidable  only  which  might  be 
for  his  benefit,  while  those  were  void  which  could  do  him  no 
good.  But  this  distinction  we  suppose  to  be  practically  ob- 
solete; all  the  contracts  of  an  infant,  not  in  themselves 
illegal,  being  capable  of  ratification  by  him  when  an  adult. 
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and  therefore  being  voidable  only ;  for  if  once  absolutely 
void,  no  ratification  could  give  them  any  force."  i  Parsons 
Notes  &  Bills,  6y;  Hunt  v.  Massey,  5  B.  &  Ad.  902;  Gibbs 
V.  Merrill y  3  Taunt  307 ;  WiHiams  v.  Moor,  1 1  M.  &  W.  256  j 
Harris  y.  WaU,  i  Exch.  122 ;  Reed  v.  BaUkelder,  1  Met.  559; 
Aldrich  v.  G rimes ^  10  N.  H.  194 ;  Edgcrly  v.  Shaw,  5  Fost 
N.  H.  5 14 ;  Goodsell  v.  Myers^  3  Wend.  479 ;  Tafi  v.  Sergeanty 
18  Barb.  320;  ChesfUre  v.  Barrett,  4  McCord,  241;  Little  x, 
Duncan,  9  Rich.  55. 

Tyler,  in  his  valuable  work  upon  Infancy  and  Cover- 
ture, 54,  admits  that  the  tendency  of  modem  decisions  is 
to  hold  that  the  contracts  of  infants  are  voidable  only,  if  not 
for  necessaries. 

But  we  come  now  to  the  examination  of  the  authorities, 
in  raference  to  the  contract  of  suretyship  entered  into  by 
an  infant,  and  we  are  required  to  decide  whether  such  con- 
tract is  absolutely  void  or  voidable  only. 

In  Cockshottv,  Bennett,  2  T.  R.  763,  it  was  held  that  the  con- 
tract was  void  on  the  ground  of  fraud,  and  that  any  subsequent 
promise  ytd^  ^l  nudum  pactuni,h\i\,  the  court  proceeded  to  say 
that  it  was  not  void  by  reason  of  being  a  contract  of  suretyship. 
The  court  say:  "  This  is  not  like  a  security  given  by  an  in- 
fant, which  is  only  voidable ;  for  that  may  be  revived  by  a 
promise  after  he  comes  of  age.  In  such  case  he  is  bound  in 
equity  and  in  conscience  to  discharge  the  debt,  though  the  law 
would  not  compel  him  to  do  so;  but  he  may  waive  the  privi- 
lege of  infancy,  which  the  law  gives  him  for  the  purpose  of 
securing  him  against  the  impositions  of  designing  persons. 
And  if  he  choose  to  waive  his  privilege,  the  subsequent 
promise  will  operate  upon  the  preceding  consideration." 

The  same  ruling  wa^made  and  supported  by  the  same 
arguments  in  the  cases  of  Hinely  v.  Margaritz,  3  Pa.  St.  428; 
Curtin  V.  Patton,  1 1  S.  &  R.  305.  • 

Professor  Parsons,  in  his  work  on  contracts,  says :  '*The 
better  opinion,  however,  as  may  be  gathered  from  the  later 
cases  cited  in  our  notes,  seems  to  be  that  an  in&nt's  con- 
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tracts  are,  none  of  them,  or  nearly  none,  absolutely  void,  that 
is,  so>&r  void  that  he  cannot  ratify  them  after  he  arrives  at 
the  age  of  legal  majority.  Such,  at  least,  is  the  strong  ten- 
dency of  modem  decisions."  See  Fonda  v.  Van  Home ^  15 
Wend.  631;  Breckenridge's  Heirs  v.  Ormsby^  i  J.  J.  Mar. 
236;  Scott  y,  Buchanan^  11  Humph.  468;  Cole  v.  Pennoycr, 
14  III  158;  Cummings  v.  Powell^  8  Tex.  80;  The  State  v., 
Richmond,  6  Foster  N.  H.  232;  Williams  v.  Moor,  11  M.  & 
W.  256;  I  Am.  L.  Cas.  103. 

The  case  of  Williams  v.  Moor,  supra,  is  a  very  interesting 
and  instructive  case  on  the  subject  under  discussion. 

Parke,  B.,  says  that  much  of  the  confusion  in  the  books 
aad  adjudged  cases  has  grown  out  of  the  improper  use  of 
the  words  '*void"  and  "voidable."  He  says  that  if  by  the 
word  void  is  meant  incapable  of  being  enforced,  then  the 
most  of  the  contracts  of  infants  are  void,  but  if  by  the  word 
"void"  is  meant  incapable  of  being  ratified,  then  very  few 
of  the  contracts  of  an  infant  are  void. 

He  further  said  that  "  the  principle  on  which  the  law  al- 
lows a  party  who  has  attained  his  age  of  twenty-one  years  to 
give  validity  to  contracts  entered  into  during  his  infancy  is, 
that  he  is  supposed  to  have  acquired  the  power  of  deciding 
for  himself  whether  the  transaction  in  question  is  one  of  a 
meritorious  character,  by  which  in  good  conscience  he  ought 
to  be  bound." 

We  have  been  referred  by  counsel  for  appellant  to  the 
following  authorities  as  supporting  their  position,  that  a  con- 
tract of  suretyship  entered  into  by  an  infant  is  void  and  in- 
capable of  being  ratified  when  the  infant  has  arrived  to  his 
l^al  majority:  Maples  v.  Wigktman,  4  Conn.  376;  Allen 
V.  Minor,  2  Call,  70;  Wheaton  v.  East,  5  Yerg.  41;  Mer- 
riant  v.  CunningJiam,  11  Cush.  40;  Burley  v.  Russell,  10  N. 
H.  184, 

The  case  in  4  Conn.,  supra,  is  not  in  point,  as  the  deci- 
sion in  that  case  was  based  upon  a  statute  of  that  state, 
^ch  provided,  "that  no  person  under  the  government  of  a 
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parent,  guardian,  or  master  shall  be  able  to  make  any  con- 
tract or  bargain  which,  in  the  law,  shall  be  accounted  valid.*' 

The  court  considered  the  above  statute,  to  use  their  ex- 
pression, "as  raising  the  common  law,  and  rendering  abso- 
lutely void  all  contracts  made  within  its  prohibition."  Such 
ruling,  based  upon  such  a  statute,  was  undoubtedly  correct 

The  case  in  2  Call  is  not  much  in  point  In  that  case 
an  infant  had  become  security  upon  a  twelve  months  re- 
plevy bond.  He  filed  a  bill  in  the  high  court  of  chan- 
cery, in  which  he  alleged  his  infancy  and  asked  to  be  re- 
lieved from  such  suretyship.  The  court  held  that  he  was 
entitled  to  the  relief  prayed  for.  The  case  does  not  seem  to 
have  received  much  consideration.  The  opinion  of  the  court 
is  condensed  into  seven  lines,  in  large  type,  in  a  small  book. 

In  the  case  of  Wfteaton  v.  East^  supra,  the  ruling  was 
placed  upon  the  general  rule  laid  down  by  Lord  Chief  Jus- 
tice Eyre,  in  Keane  v.  Boycott,  2  H.  Bl.  511,  which  is,  "that 
when  the  court  can  pronounce  the  contract  to  be  to  the  in- 
fant's prejudice,  it  is  void,  and  when  to  his  benefit,  as  for 
necessaries,  it  is  good;  and  when  the  contract  is  of  an  uncer- 
tain nature,  as  to  benefit  or  prejudice,  it  is  voidable  only,  at 
the  election  of  the  infant," 

The  court,  after  quoting  the  above  language,  proceed  to 
say:  "Thus,  the  contract  of  an  infant  as  security  for  another, 
the  court  can  see  must  be  to  his  prejudice,  for  he  can  derive 
no  benefit  from  it,  therefore  it  is  void ;  but  a  contract  for 
necessaries  is  plainly  for  his  benefit,  and  therefore  it  is  good, 
and  binding  upon  him." 

As  we  have  heretofore  seen  the  above  rule  has  become 
obsolete,  and  consequently  a  ruling  based  thereon  cannot  re- 
ceive much  consideration,  as  the  reason  upon  which  it  is 
based  no  longer  exists.    ' 

The  cases  referred  to,  supra,  in  1 1  Cush.  and  10  N.  H. 
are  not  in  point,  for  the  reason  that  the  question  involved  in 
each  was  whether  an  infant,  who  had  represented  himself  to 
be  of  full  age,  and  "thus  procured  credit,  was  not  estopped, 
by  such  representations,  from  setting  up  his  infancy,  in  avoid- 
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ance  of  his  contract,  and  it  was  held  in  both  cases  that  he 
was  not  estopped  from  pleading  his  infancy. 

From  a  careful  examination  of  the  modem  decisions 
and  text  writers,  we  are  satisfied  that  the  following  proposi- 
tions may  be  regarded  as  settled:  iirsti  that  an  in&nt's  con- 
tracts for  necessaries  are  as  valid  and  binding  upon  the 
ifl&nt  as  the  contracts*  of  an  adult,  and  that  such  contracts 
cannot  be  disaffirmed,  and  need  not  be  ratified  before  they 
can  be  enforced;  second,  the  contract  of  an  in&nt  appoint* 
ing  an  agent  or  attorney  in  fact  is  absolutely  void  and  in- 
capable of  ratification;  third,  any  contract  that  is  illegal,  by 
reason  of  being  against  a  statute  or  public  policy,  is  abso- 
lutely void  and  incapable  of  ratification;  fourth,  all  other 
contracts  made  by  an  infant  are  voidable  only,  and  may  be 
affinned  or  disaffirmed  by  the  infant  at  his  election  when  he 
arrives  at  his  legal  majority. 

The  second  proposition  may  not  be  founded  in  solid  rea- 
son, but  is  so  held  by  all  the  authorities.  Trueblood  v.  True- 
6lood,i  Ind.  19S;  Picklerv.  The  State,  18  Ind.  266;  Knox  v. 
Flack,  22  Pa.  St.  337 ;  Waples  v.  Hastings,  3  Harring.  Del. 
403;  Dot  V.  Roberts,  16  M.  &  W.  778;  Story  Agency,  463, 
474, 477;  I  Am.  Lead.  Cas.  (3d  ed.)  248. 

The  contract  of  the  appellant  being  voidable,  it  cannot  be 
enforced  unless  it  was  affirmed  by  him  after  he  arrived  of 
age.  It  remains  for  us  to  inquire  what  acts  will  amount  to 
a  confirmation,  and  whether,  under  the  pleadings  in  this 
cause,  proof  of  such  acts  could  be  made. 

What  &cts  and  circumstances  will  give,  binding  force  to 
the  voidable  acts  and  contracts  of  an  infant,  depends  very 
much  upon  the  nature  of  the  act  to  be  ratified  or  confirmed. 
Words  and  acts  which  operate  as  a  ratification  of  an  exe- 
cuted contract  may  fall  very  far  short  of  a  confirmation  of 
one  that  is  wholly  executory  on  the  part  of  the  infant 

To  make  a  voidable  contract  of  an  infant  binding  upon 
him,  he  must  expressly  ratify  it  after  he  attains  to  full  age. 
A  ratification  will  not  be  inferred  from  a  mere  acknowledg- 
ment of  the  debt,  but  a  promise  to  pay  after  he  has  arrived 
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at  full  age,  with  a  knowledge  that  he  is  not  liable^  i;idll 
amount  to  a  ratification.  Conaway  v.  Shelton^  3  Ind.  334; 
Conhlin  v.  Ogbomy  7  Ind.  553. 

The  law  is  stated  with  great  clearness  and  force  by  Tyler, 
in  his  work  on  infancy  and  coverture,  where  he  says: 

"The  promises  of  an  infant  for  the  future  payment  of 
money,  and  all  his  executory  contracts  which  are  voidable, 
can  be  ratified  only  by  a  new  promise  to  pay,  or  such  ex- 
press acts  as  will  be  equivalent  to  a  new  contract.  The  most 
that  can  be  said  of  the  original  contract  made  during  infancy, 
is  that  it  is  a  valid  consideration,  and  will  afford  aliment 
upon  which  to  predicate  a  binding  undertaking  of  the  minor 
after  he  attains  to  full  age.  The  original  contract  not  being 
binding  on  the  infant,  the  new  promise  must  j)ossess  all  the 
ingredients  of  a  complete  agreement.  Anything  short  of 
this  will  fail  to  make  the  infant  liable  on  the  demand.  So 
stringent  is  this  doctrine,  that  a  full  acknowledgment  or 
promise  to  pay  a  part,  or  even  actual  payment  of  a  part,  will 
not  render  the  infant  liable  to  pay  the  whole  debt  This 
view  is  sustained  by  all  the  most  approved  authorities  of  the 
present  day.  As  no  agreement  is  complete  until  the  minds 
of  the  parties  meet,  it  follows  that  the  new  promise,  to  be 
binding  on  the  infant,  must  be  made  to  the  creditor  in  per- 
son, or  to  his  agent.  The  new  promise  of  the  infant  must 
be  voluntary,  free,  and  with  full  knowledge  that  otherwise 
he  would  not  be  liable,  and  of  course  the  promise  must  be 
made  before  the  commencement  of  the  suit  to  recover  the 
demand."    Tyler  Infancy  &  Coverture,  86,  87. 

Story  states  the  rule:  "In  order  to  ratify  an  executory 
agreement  made  during  infancy,  there  must  be  not  only  an 
acknowledgment  of  primary  liability,  but  an  express  promise, 
voluntarily  and  deliberately  made  by  the  infant  upon  his  ar- 
riving at  the  age  of  maturity,  and  with  the  knowledge,  that 
he  is  not  legally  liable." 

For  the  convenience  of  future  reference,  we  cite  the  fol- 
lowing authorities,  which  fully  support  the  above  doctrine: 
Goodsell  V.  MyerSy  3  Wend.  479;  Rogers  v.  Hurd^  4  Day,  57  J 
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Wilcox  V.  Raaihf  12  Conn.  550;  Hale  v.  Gerrishy  8  N.  H.  374; 
Bigelcwv.  Grofmis,  2  Hill,  N.  Y.  120;  JUil/ardv.  Hewlett ^  19 
Wend  301;  Watkins  v.  Stevens^  4  Barb.  168;  Gay  v. 
BaUau,  4  Wend.  403 ;  Ford  v.  PhUUpSy  i  Pick.  202 ;  Thomp- 
son V.  Lay,  4  Pick.  48 ;  Hubbard  v.  Cummingi,  i  Greenl.  1 1 ; 
Tkrupp  V.  Fielder,  2  Esp.  628;  Harmer  v.  Killings  5  Esp. 
102;  WhUney\.  Dutch,  14  Mass.  457;  .Smfi^;  v.  Mayo,  9  Mass. 
60;  yacksoffv.  Carpenter,   II   Johns.  539;  Deason  v.  ^^(/, 

1  Dana,  45;  Tucker  v.  Moreland,  10  Peters,  58;  Hoit  v. 
UnierhiU,  10  N.  H.  220;  MerriantY.  Wilkins,  6  N.  H.  432; 
Thornton  v.  IlUngworth,  2  B.  &  C.  824;  T'Awr^  v.  Libbey,  16 
Maine,  55 ;  Ci^r^  v.  Patton,  1 1  S.  &  R.  305 ;  Brooke  v.  CaZ^, 

2  Atk.  34;  Hinely  v.  Margaritz,  3  Barr  Pa.  428;  Mayer 
wMcLure,  36  Miss.  389;  Boodyw.McKenney,  23  Maine,  517. 

Evidence  was  offered  tending  to  prove  a  ratification  of  the 
contract  by  the  appellant,  after  he  had  arrived  at  age;  and 
if  such  evidence  was  admissible  under  the  issues,  and  was 
properly  considered  by  the  court  in  deciding  the  cause,  it 
may  have  been  sufficient  to  establish  a  ratification  of  the 
contract;  but  this  we  do  not  decide.  Could  the  court  con- 
sider the  evidence  which  was  admitted  to  prove  the  ratifica- 
tion? The  appellant  pleaded  his  infancy.  The  plaintiff 
failed  to  reply,  but  the  defendant  consented  to  go  to  trial 
without  a  reply,  and  we  have  repeatedly  held  that  was  a 
waiver  of  the  reply,  and  that  we  would  regard  the  answer  as 
denied  This  is  as  &r  as  we  have  gone.  We  have  never 
held,  that  a  party  who  fails  to  answer  a  complaint  or  reply 
•  to  an  answer  could  prove  any  affirmative  matter,  and  we  do 
not  think  that  such  should  be  the  rule.  The  court  or  the 
opposite  party  would  have  no  means  of  knowing  what 
afiirmative  matter  might  be  pleaded. 

The  appellant  having  proved  that  he  was  an  infant  when 
he  executed  the  note,  he  defeated  a  recovery  thereon  unless 
the  plaintiff  established  a  new  promise.  The  recovery  must 
be  on  the  new  promise,  which  is  supported  by  the  original 
consideration.  It  was,  therefore,  incumbent  upon  the  plain- 
tiff to  reply  a  ratification.     WUliatns  v.  Moor,  1 1  M.  &  W. 
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256 ;  Cohen  v.  Armstrongs  i  M.  &  S.  724 ;  Thornton  v.  Uling- 
worthy  2  B.  &  C.  824;  Hartley  v.  Wharton,  11  A.  &  E.934; 
McKyring  v.  Btdl^  16  N.  Y.  297. 

Where  secondary  evidence  bearing  on  the  issue  is  admitted 
without  objection,  it  should  be  considered  because  it  was 
pertinent  and  tended  to  establish  the  issue,  and  it  was  the 
fault  of  the  opposite  party  that  he  did  not  require  better  evi- 
dence. But  in  this  case  the  evidehce  did  not  tend  to  sup- 
port any  issue  in  the  cause.  The  question  of  ratification 
was  altogether  foreign  to  the  case.  Brown  v.  Perry ^  14  Ind. 
32.  The  infancy  of  the  defendant  having  been  proved,  be 
defeated  the  action,  and  it  results  that  the  court  erred  in 
finding  for  the  plaintiff,  for  which  error  the  judgment  must 
be  reversed. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is  re- 
manded for  a  new  trial,  with  leave  to  the  plaintifT  to  reply  to 
the  answer  setting  up  infancy. 

y.  T.  Dye  and  A^  C.  Harris^  for  appellant. 

«?.  Adams,  for  appellee. 


Gipe  v.  The  State,  ex  rel.  Seymour. 

Bastardy. — Acknowledgment  of  Record  that  Provision  hcts  been  Made  /v 
Support, — In  a  proceeding  to  secure  the  support  of  an  illegitimate  child,  an 
answer  alleging  that  the  relatrix  had  previously  instituted  a  proceeding  hefore 
a  justice  of  the  peace  for  the  support  of  the  same  child,  and  that  the  defend- 
ant had  paid  a  sum  of  money  to  the  relatrix,  and  that  she  had  entered  of 
record,  before  the  justice,  that  provision  had  been  made  for  the  maintenance 
of  the  child  to  her  satisfaction,  and  had  dismissed  the  action,  and  that  she  was 
a  fit  person  to  have  and  use  the  money  so  paid,  is  good,  though  it  be  not 
shown  that  the  defendant  was  served  with  process  in  the  proceeding  before 
the  justice. 

APPEAL  from  the  Hamilton  Circuit  Court. 

Downey,  J. — This  was  a  proceeding  for  an  order  securing 
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the  support  of  an  illegitimate  child  of  the  relator,  of  which 
she  alleged  the  defendant  was  the  father. 

Among  other  paragraphs  of  his  answer  the  defendant 
pleaded  as  the  third,  that  the  relator  had  previously  insti- 
tuted a  similar  proceeding  against  him  before  a  justice  of  the 
peace,  for  the  support  of  the  same  child;  that  he  had  paid 
her  five  hundred  dollars  for  its  support;  that  she  was  a  fit 
person  to  have  and  use  the  money ;  and  that  thereupon  she 
had,  on  the  docket  of  the  justice  of  the  peace,  acknowledged 
and  entered  of  record  an  admission  that  provision  for  the 
maintenance  of  the  child  had  been'  made  to  her  satisfaction, 
and  had  dismissed  the  action.  There  was  a  demurrer  filed 
by  the  relator  to  this  paragraph  of  the  answer,  and  sustained 
by  the  court,  to  which  the  defendant  excepted. 

The  justice's  transcript,  filed  with  the  answer,  does  not 
show  that  any  process  was  issued  against  the  defendant  in 
the  former  case,  nor  is  that  fact  alleged  in  the  answer.  In- 
deed, it  seems  to  be  conceded  by  counsel  for  the  appellant, 
that  no  such  process  was  issued  or  served,  and  the  whole 
case  turns  upon  this  point 

The  transcript  shows  the  making  of  the  complaint,  and 
the  entry  of  satisfaction.  We  think  that  there  is  no  merit 
in  the  objection  to  this  defence.  The  statute  authorizes  the 
relatrix  to  make  the  entry  and  dismiss  the  action  ''  at  any 
time  before  final  judgment.''  2  G.  &  H.  628,  section  17.  It 
may  be  fairly  presumed  that  the  defendant  appeared  before 
the  justice,  although  the  entiy  does  not  show  the  fact.  As, 
according  to  the  statute,  a  settlement  of  such  a  case  can 
only  be  made,  so  as  to  be  binding  and  effectual,  by  an  entry 
in  court,  it  is  probable  that  the  whole  proceeding  was  by 
mutual  consent,  in  order  to  carry  out  such  an  agreement  If 
there  is  anything  contrary  to  public  policy  in  sanctioning 
such  an  arrangement,  we  do  not  perceive  it  On  the  con- 
trary, we  think  it  desirable  that  the  objects  of  the  statute 
shall  be  attained  with  as  little  publicity  as  possible.  There 
is  no  pretence  of  any  unfairness  or  fraud.  The  relatrix  has 
received  what  seems  to  have  been  a  reasonable  provision^ 
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and  what  she  agreed  to  accept,  and  holding  that  she  is  not 
in  a  favorable  position  to  demand  more. 

That  the  entry  of  satis&ction  may  be  made  on  the  docket 
of  a  justice  of  the  peace»  has  been  expressly  decided  by  this 
court.     Carter  v.  The  State^  ex  reU  McKee^  32  Ind  404. 

It  is  urged  that  the  justice  of  the  peace  did  not  have  juris- 
diction of  the  subject-matter  of  the  action,  but  had  only 
power  to  recognize  the  defendant  if  he  was  adjudged  to  be 
the  father  of  the  child ;  that  he  could  not  say  that  the  rela- 
trix  was  a  suitable  person  to  have  the  custody  of  the  money 
to  be  realized  from  the  settlement ;  nor  could  he  say  irfiat 
would  be  a  suitable  provision  for  the  maintenance  of  the 
child. 

In  answer  to  these  positions,  it  may  be  said  that  the  stat- 
ute to  which  reference  is  made  only  requires  that  the  entiy 
shall  be  made  "  of  record."  The  justice  of  the  peace  must 
keep  a  docket,  which  is  a  record.  The  court  on  whose  rec- 
ord the  entry  is  made  has  nothing  to  decide  as  to  the  suit- 
ableness of  the  relator  to  have  the  money,  or  as  to  the 
amount  which  shall  be  paid.  We  think  the  court  erred  in 
sustaining  the  demurrer  to  the  paragraph  of  the  answer  in 
question. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  instructions  to  overrule  the  demurrer  to  said 
paragraph  of  the  answer.    ' 

A.  F,  Shirts  and  y.  W.  Evans ^  for  appellant 

D.  Moss  and  F.  M.  Trissall^  for  appellee. 


Landers  et  al.  v.  George. 

Pleading. — Repteznn.-^lsi  an  action  to  recover  the  possession  of  personal  prop- 
erty, an  answer  of  property  in  a  stranger,  or  in  the  defendant,  in  effect;  denies 
the  prop^  or  ownership  of  the  plaintiffy  and  is  a  good  plea  10  Inr,  afld 
coD^etes  the  issue  without  a  reply. 
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Sioa.^k^ytowdk  9n  iMsir«ri9  wd^  seqjqlitdor  aniiiorisody  aad  n^  te 

jBtrnck  out  en  AOtnii* 
Stja,^/>emmrer,'^^xultumng  a  tenimer  to  sodi  replj  doet  pot  injure  Uie 
plaintilC 

APP£AL  firooi  tbcHptOQ  Circuil  Court 
Domasr,  J.^-llie  affpeUants  sued  tlie  appellee,  and  were 
tmsQCcesafitl  in  th^  ^i:ftlt>ii.  They  liave  appealed,  and  as^ 
3lped  for  «nror  tbat  :£he  durcUit  court  imprcq>edy  ^usts^ned 
die  demurrar  of  tlie  defendant  to  tbcsr  leply  to  tbe  fourth 
paragraph  of  the  -m^^fer  of  the  defendant  The  action  was 
for  the  recovety  ef  the  pessesskm  of  persooial  property,  c(m« 
sistijig  of  a  stock  of  dry  goods,  grooeries,  pfovisions,  etc., 
which  it  was  alleged  had  been  wro4^ully  taken  and  were  un* 
bw&tly  detaified  by  the  defeitdant 

The  fourth  parag^-q^^h  of  tiie  answer  alleges  that  at  the 
Febraaiy  teim  of  the  court  of  common  pleas  of  Tipton 
couBty;  etc.,  in  the  year  1869,  two  judgments  were  recoveied 
ia  said  court  ^g^nst  Joshua  K.  Harlln  and  George  W. 
Boolden,  one  in  &vor  of  Emannci  Hays,  Heniy  Rosenthsd, 
and  Moses  Rosenthal,  for  eleven  hundred  and  six  dollars  and 
seventy-tfafee  cents  and  coste,  and  the  other  in  favor  of 
Enoch  C  if ^hew  and  Edward  Branham,  for  six  hundred 
lod  fify-four  dollars  and  fifty  cents  and  costs,  which  are 
still  in  force  and  unpaid;  that  on  the  5th  day  of  February, 
1869^  the  derk  of  said  court  Issued  execution^i  on  said  judg* 
ne&ts,  and  on  the  same  day  delivered  them  to  the  defendant, 
then  and  atill  ^eriii^  etc;  that  on  the  said  sth  day  of  Feb- 
naiy,  1869,  lie  levied  upon,  seized,  and  took  into  his  pos* 
session  the  said  goods,  etc.,  by  virtue  of  said  executions; 
that  said  goods,  etc.,  were  at  the  time  of  such  levy,  etc.,  the 
property  of  said  Harlin  and  Boulden,  and  in  Aeir  posses- 
sion, and  sul^ect  to  levy,  etc.,  under  and  fay  virtue  of  said 
executions;  that  he  still  holds  said  executions  in  his  hands  as 
such  sherifi^  and  that  the  Hen  of  the  executions  still  continues 
upcm  said  goods,  etc.;  wherefore,  etc. 
The  rqply  to  the  fourth  paragn^  of  Ac  answer  alleges 
Vol.  XL— II 


j62  supreme  court  OF  INDIANA. 

Landers  it  ai,  v.  Geoige. 

that  the  plaintifTs  are  the  owners  of  and  entitled  to  the  pos- 
session of  the  goods,  etc.,  by  virtue  of  a  chattel  mortgage 
from  said  Harlin  and  Boulden,  which  gave  them  the  sole  and 
entire  right  to  possession  and  ownership  of  the  said  goods, 
etc.,  upon  failure  of  said  Harlin^and  Boulden  to  comply  with 
the  conditions  of  the  same;  that  such  condition  was  to  the 
effect  that  whereas  said  Harlin  and  Boulden  were  indebted 
to  said  plaintiffs.  Landers,  Conditt  &  Co.,  in  the  sum  of 
tsleven  hundred  and  sixty-nine  dollars  and  ninety-nine  cents, 
evidenced  by  two  promissory  notes  of  even  date  with  said 
mortgage,  one  for  four  hundred  and  eighty-five  dollars  and 
fifty  cents,  and  one  for  six  hundred  and  eighty-four  dollars  and 
forty-nine  cents,  and  to  Landers,  Fee  &  Co.  in  the  sum  of  four 
hundred  and  ninety  dollars  and  nine  cents,  evidenced  by  one 
promissory  note  of  even  date  with  the  said  mortgage;  that 
upon  de&ult  of  punctual  payment  of  said  notes  at  maturity, 
the  goods,  etc,  were  to  become  absolutely  the  property  of 
the  plaintiff,  and  they  were  to  have  the  right  to  possession 
and  ownership  of  the  same.  It  is  further  stated  that  the 
notes  and  mortgage  bear  date  January  15  th,  1869;  that  the 
notes  became  due  January  i6th,  1869;  that  Harlin  and 
Boulden  did  not  pay  said  notes  at  maturity,  and  that  the 
same  still  remain  due  and  wholly  unpaid;  and  that  by  reason 
of  such  &ilure  to  pay,  the  plaintifis  became  the  sole  and  ^tire 
owners  of  said  goods,  etc.  It  is  further  alleged  that  before 
the  issuing  of  said  executions  and  the  levy- thereof  on  said 
property,  the  same  had  been  surrendered  to  the  plaintiffi 
by  Harlin  and  Boulden,  and  was  in  their  possession ;  where- 
fore, etc. 

We  need  not  set  out  the  mortgage,  a  copy  of  which  is 
filed  with  this  paragraph. 

The  Avhole  question  resolves  itself  into  this,  does  an  an- 
swer *of  property  in  a  stranger  close  the  issue?  The  answer 
has  been  held  to  be  a  good  defence,  both  before  and  since 
the  adoption  of  the  code.  In  Gentry  v.  Bargis,  6  Blackfl  261, 
it  is  said :  ''A  plea  of  property  in  a  stranger,  or  the  defend- 
ant, is  not  in  confession  and  avoidance  of  the  action;  it  does 
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not  admit  the  allegation  in  the  declaration,  that  the  property 
belongs  to  the  plaintifi^  but  denies  it.  It  is  in  the  nature  of 
a  special  traverse;  it  states,  by  way  of  inducement,  that  the 
property  belongs  to  a  stranger,  or  the  defendant,  and  trav- 
erses the  ownership  of  the  plaintiff.  This  throws  the  burthen 
of  proof  on  the  plaintifi^  and  entitles  him  to  begin  and  clp^e 
the  cause  to  the  jury."  Stark.  £v.  129$.  See,  also,  Pars- 
ley V.  HusioHy  3  Blackf.  348.  These  cases  were  decided  be- 
fore the  code.  In  Riddle  v.  Parke^  12  Ind.  89,  it  was  held 
that  such  an  answer  was  a  bar,  and  that  the  issue  was  complete 
without  a  reply.  This  was  a  decision  under  the  code.  See, 
also,  Turner  v.  Cool^  23  Ind.  56,  The  answer  in  this  case, 
after  setting  out  the  recovery  of  the  judgments,  the  issidng 
of  the  executions,  and  their  levy,  alleges  that  the  goods, 
etc.,  were,  at  the  time  of  such  levy,  etc.,  the  property  of 
said  Harlin  and  Boulden,  and  in  their  possession,  and  subject 
to  levy,  etc.,  under  and  by  virtue  of  the  execution. 

This  answer  being,  as  held  in  the  cases  cited,  a  denial,  in 
cflfect,  of  the  property  or  ownership  of  the  plaintiffs  in  the 
goods,  afid  not  an  answer  in  confession  and  avoidance,  ter- 
minated the  pleadings.  The  reply  to  it  was  a  pleading  not 
required  or  authorized,  and  might  have  been  stricken  out 
and  rejected  on  motion.  The  defendant  chose  to  demur  to 
it,  however,  and  his  demurrer  was  sustained.  The  mode  re- 
sorted to  to  get  rid  of  the  pleading  was  not  material.  The 
right  result  was  reached,  but  not,  perhaps,  by  the  most  ap- 
propriate means.  We  think  the  fects  set  up  in  the  reply 
would  have  been  admissible  under  the  issue  formed  by  the 
answer,  and  that  the  plaintiffs  were  not  injured  by  the  ac- 
tion of  the  court  in  sustaining  the  demurrer  to  the  reply. 

The  judgment  is  affirmed,  with  costs. 

On  Petition  for  a  Rehearing. 

DowNKF,  J. — A  petition  for  a  rehearing  has  been  filed  in 
this  case.  It  is  conceded  that  the  ruling  of  the  court  on  the 
point  decided  is  correct,  but  it  is  insisted  that  there  are  other 
errors  in  the  record  not  decided  by  us.    The  point  decided 
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by  us  is  the  only  one  mentioned  in  the  assignment  of  errors. 
The  other  alleged  errors  cannot  be  set  up  for  the  first  time 
in  the  petition  for  a  rehearing. 

The  petition  is  overruled. 

%  R  McDonald,  y.  Ml  Butler,  and  R  M.  McDomdiM 
appellants. 

M.  Bdl,  A.  S.  Bell,  I^.  B.  Taylor,  and  R  Taylmr^fsx  ap- 
pellee. 


KOONS  V^  PlUCB. 

Amendment. — Supreme  Court.^-The  Sixpctme  Court  has  power  to  leviev  Qtt 
action  of  an  inferior  court  in  the  exercise  of  its  discretion  to  permit  {dod&fi 
to  be  amended,  and  revise,  rerene,  or  affinn  the  same. 

SAMX.— VHiere  leave  is  asked,  befoce  the  trial  of  a  cause  has  oduasieed^ti 
amend  an  answer^  and  to  file  additional  pangrapfasy  and  it  is  shown  hf  aflkh> 
vit  that  the  answer  filed  does  not  truly  set  out  tiie  facts  relied  on  in  defeM^ 
leave  should  1^  granted  to  amend. 

APPEAL  from  the  Wayne  G>mmon  Pleas. 

Pbtttf,  C.  J.-^Prioe  sued  Koons  on  fourpromissoiynoiak 
aid  to  foreclose  a  mortgage,  given  to  secure  their  paymealt 
on  certain  real  estate  situate  in  an  addition  to  the  citj  of 
Richmond,  or  South  Richmond,  as  it  is  called.  Hie  notes 
and  mortgage  were  made  a  part  of  and  filed  with  tibe  coob 
plaint.    The  answer  was  in  two  paragraphs : 

First.  The  general  denial. 

''  For  second  and  further  paragraph  ci  answer,  tiie  defend- 
ant says  that  he  admits  the  execution  of  the  notes  and 
mor^[age  described  in  and  filed  with  plaintiff's  complaint, 
but  that  the  same  were  obtained  firom  him  through  misrep- 
resentation, deceit,  and  fiaud,  and  without  any  consideratioa 
The  defendant  further  says  that  the  plaiatiff,  on  the  5di  dqr 
of  April,  1870,  being  then  the  owner  and  praprielor  of  t 
certain  addition  to  the  city  of  Richmond,  VfByne  eoanty, 
Indiana^  or  certain  subuiban  ont4otS9  known  as  South  Rick* 
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mond,  m  fhe  vicinity  of  said  city,  oflfered  certain  lots  of  S2ud 
addidoo,  liereinafter  described,  for  sale  at  a  public  vendue 
on  said  premises,  and  that  then  and  there  said  defendant  bid 
oiT  the  lots  numbered  in  the  deed  from  said  Price  to  defend- 
aft,  which  said  deed  is  filed  herewith  and  marked  exhibit 
'A,'  and  made  a  part  hereof;  that  prior  to  said  public  sale, 
and  prior  to  the  time  of  defendant's  purchase  as  aforesaid, 
said  Price  caused  to  be  printed  and  circulated  throughout 
iaid  county  and  State,  and  more  especially  in  the  immediate 
leighborhood  of  South  Richmond,  certain  large  hand-bills, 
one  of  which  is  filed  herewith,  marked  exhibit  *B*  and 
aiade  a  part  hereof,  containing,  among  other  things,  a  de- 
scription of  said  South  Richmond,  terms  of  sale  of  lots 
constituting  said  addition,  and  embracing  also  a  map  styled 
(herein  South  Richmond 

"The  defendant  further  says  that  before  and  at  the  time  of 
isud  pttbHc  sale  or  auction,  and  before  and  at  the  time  of  the 
purchase  x)f  said  lots  by  the  defendant  as  aforesaid,  the  said 
Price  represented  to  this  defendant,  in  order  to  induce  him 
to  purchase  said  lots,  and  to  enhance  the  value  thereof  in 
his  eyes,  and  to  deceive  and  defi'aud  him,  that  the  fences 
Aen  inclosing  said  lots,  as  marked  and  shown  by  the  paral* 
Itl  lines  on  said  hand-bills  and  map,  between  said  lots  one 
and  tivo  and  said  lots  three  and  four,  and  said  lot  thirty-four, 
were  intended  to  and  did  show  the  true  and  correct  boundaries 
or  lines  of  smd  lots  on  the  sides  aforesaid,  and  likewise  on  the 
bside  parallel  line  on  the  left  hand  side  of  said  map,  marking 
Ac  fence  on  the  western  side  of  said  *  South  Richmond,' 
was  intended  to  and  did  form  and  show  the  real  boundary 
of  said  lots  on  the  side  or  sides  aforesaid.  The  defendant 
says  that,  confiding  ip  the  honesty  and  integrity  of  the  said 
Price,  and  relying  on  said  Price's  statements  in  and  through 
nd  hand-bills,  and  orally  and  in  person,  he  bid  off  the  lots 
^esaid,  for  the  prices  following :  lots  one  and  two,  at  one 
fcundied  and  fifty  dollars  per  acre ;  lots  three,  four,. and  part 
of  thirty-four,  at  one  hundred  and  fifty  dollars  per  acre ; 
ttat  said  kits  one  and  two,  across  the  pike,  were  theii  by  the 
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said  Price,  his  agents  and  auctioneer,  reputed  to  contain 
acres ;  that  said  lots  three,  four,  and  part  of  thirty-four,  be- 
tween the  turnpikes,  were  by  said  Price,  his  agent,  etc.,  afore- 
said, reputed  to  contain acres; 

"The  said  Price  afterward,  instead  of  conveying  to  defend- 
ant the  land  purchased  as  aforesaid,  included  and  inclosed 
within  the  lines  established,  represented,  and  adopted  by 
said  fences,  falsely,  fraudulently,  and  surreptitiously  caused 
certain  ground,  to  wit,  ground  owned  by  the  Richmond 
and  Boston  Turnpike  Company,  the  west  and  south  sides 
of  said  lots  one  and  two  to  the  center  of  said  pike,  to  be 
deeded  to  said  defendant  as  a  part  of  said  lots  and  a  part  oi 
said  purchase;  and  with  like  deceit  and  fraud,  the  said  Price 
caused  to  be  added  in  said  deed  the  land  on  the  north  and 
east  side  of  lots  number  three  and  four  and  part  of  lot  thir- 
ty-four, froth  said  fences  and  reputed  lines  to  the  center  of 
and  taking  in  the  ground  held  and  used  by  said  Richmond 
and  Boston  Turnpike  Company;  and  that  with  like  bad 
faith,  fraud,  and  deceit,  said  Price  caused  the  land  outside  of 
said  fences  inclosing  said  reputed  lines  of  said  lots  three  and 
four,  on  the  west  side  thereof  to  the  center  of  the  'Straight 
Line  Turnpike,'  to  be  included  in  said  deed;  thereby  falsely 
and  fraudulently  conveying  to  defendant,  by  actual  measure- 
ment, two  acres  and  twelve  rods  of  land  owned^  claimed, 
and  held  by  said  turnpike  companies. 

''And  the  defendant  further  says  that  the  main  inducement 
to  defendant  to  purchase  said  lots,  and  to  agree  to  pay  the 
price  agreed  per  acre,  was  that  said  lots»  as  set  forth  in  said 
hand-bills  and  represented  by  said  Price  as  aforesaid,  froi^ 
on  a  turnpike  and  county  road,  and  that  the  purchaserwould 
not  thereafter  be  at  any  expense  to  open  up  highwasrs  and 
streets ;  and  that  defendant  never  purchased  or  agreed  to 
purchase  from  said  Price  any  land  not  included  within  the 
fences  and  lines  aforesaid;  and  that  the  land  fraudulently 
deeded  by  said  Price  to  defendant  is  of  no  value  whatever 
to  defendant  as  an  individual ;  and  that  through  the  &lse 
and  fraudulent  acts  of  the  plaintiff  as  aforesaid,  his  said  fidse 
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and  fraudulent  representations,  made  with  a  full  knowledge 
of  their  falsity  and  for  the  express  purpose  of  deluding  and 
cheating  the  defendant,  a  great  injury  and  injustice  will  be 
done  the  defendant,  if  the  plaintiff  be  allowed  to  recover  the 
amount  of  said  notes;  wherefore  the  defendant  asks  that  an 
abatement  of  said  notes  be  allowed  to  an  amount  equivalent 
to  the  amount  of  land  included  within  said  turnpikes,  and 
fraudulently  charged  to  defendant  as  aforesaid.  Wherefore 
defendant  asks  judgment  for  four  hundred  dollars,  and  other 
proper  relief." 

There  was  a  reply  of  general  denial  to  the  second  para- 
graph of  the  answer. 

For  some  reason,  which  is  not  fully  disclosed  by  the 
record,  the  defendant  had  discharged  the  attorneys  who  put 
in  his  answer,  or  they  had  gone  out  of  the  case  by  their  own 
act  afler  filing  the  answer,  and  the  defendant  had  employed 
a  new  attorney ;  and  on  the  calling  of  the  cause  for  trial, 
and  before  any  other  steps  had  been  taken,  the  new  attorney 
for  the  defendant  moved  for  leave  to  amend  the  answer,  and 
to  file  an  additional  paragraph  and  counter  claim,  and  offered 
the  following  affidavit,  paragraph,  and  counter  claim ;  but 
the  court  refused,  and  overruled  the  motion  to  allow  the 
amendment  to  be  made. 


"affidavit. 


"I,  John  Koons,  being  duly  sworn,  do  on  oath  say,  that  I 
never  saw  or  read  the  answer  filed  in  the  above-entitled  case 
by  my  former  attorneys,  Railsback  and  Young,  and  did  not 
know  the  contents  of  the  same  prior  to  the  filing  thereof; 
that  said  answer  admits  the  existence  of  the  addition  and 
lots  therein  referred  to  at  the  time  of  the  sale  therein  de- 
scribed, while  there  was,  in  truth  and  in  fact,  no  such  addi- 
tion and  no  such  lots  at  the  time  aforesaid,  as  I  verily 
believe ;  and  that  said  admission  precludes  my  defence,  and 
I  ask  leave  to  correct  and  amend  said  answer,  by  striking 
out  the  words,  'being  then  the  owner,*  in  the  eleventh  line 
of  the  second  paragraph,  and  adding  in  lieu  thereof  Che 
words, '  represented  himself  to  be  the  owner ;'  and  by  adding 
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to  said  answer  the  paragraph  and  counter  claim  herewidi 
presented." 

Additional  paragtaph  of  answer  proposed : 

''  The  defendant,  for  further  answer,  allies  that  plaintiff 
did  not  sign  and  acknowledge  the  plat  of  said  addition  to 
the  city  of  Richmond,  known  as  South  Richmond,  before 
the  recorder  of  Wayne  county,  Indiana,r  or  before  any  justice 
of  the  peace  in  said  county,  and  have  the  same  recorded  in 
the  recorder's  office  of  said  county,  as  required  by  statute, 
before  making  the  sale  of  said  lots  as  aforesaid;  that  said 
sale  was  made  on  the  5th  day  of  April,  A.  D.,  1870,  and  on 
the  same  day,  and  after  said  sale  had  been  made,  plaintiff 
signed  and  acknowledged  said  plat  before  one  Bell,  a  notaiy 
public ;  and  on  the  15th  day  of  April,  A.  D.,  1870,  and  after 
the  sale  aforesaid,  plaintiff  filed  said  plat  for  record  in  the 
recorder's  office  of  said  county.  Defendant  charges,  that  at 
the  time  of  making  the  sale  aforesaid,  there  was,  in  fact  and 
in  law,  no  such  addition  to  the  said  city  of  Richmond  as 
Ciiarles  T.  Price's  Addition,  or  South  Richmond,  as  described 
in  plaintiff's  deed  aforesaid,  and  there  were  no  such  lots  as 
are  therein  described ;  and  that  the  conveyance  or  attempted 
conveyance  by  the  deed  aforesaid  was  null  and  void,  and 
defendant  took  no  interest  thereby.  All  the  notes  sued  on 
in  this  cause  were  given  for  said  pretended  lots  in  said  pre- 
tended addition,  and  were  obtained  from  defendant  without 
any  consideration  whatever." 

Counter  claim  proposed  and  offered  with  the  affidavit. 

''  Henry  Koons,  by  way  of  counter  claim,  complains  of 
Charles  T.  Price,  plaintiff  in  the  above*entitled  cause,  and 
says  that  plaintiff,  for  the  purpose  of  cheating  and  defraud- 
ing defendant  and  others,  did  make  and  publish  the  map 
aforesaid  of  and  concerning  the  land  therein  described,  and 
represented  the  same  to  be  anaddition  to  the  said  city  of  Rich- 
mond, and  made  the  sale  aforesaid  by  said  map,  and  after 
said  sale  was  made,  signed  and  acknowledged  a  plat  difler- 
ixig  entirely  from  the  map  by  which  said  sale  was  made,  and 
concealed  and  withheld  the  same  from  the  records  until 
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after  he  (pbantiff)  had  obtained  the  money  and  notes  afore- 
said  from  defendant,  well  knowing  that  said  tract  of  land 
was  not  an  addition  to  the  city  of  Richmond  at  the  time  of 
sale,  and  that  the  plat  that  he  executed  ahd  recorded 
not  correspond  with  the  map  by  which  said  sale  was 
made,  and  welt  knowing  that  the  signing  and  acknowledging 
of  said  plat  after  sale,  before  a  notaiy  public,  and  recording 
die  same  subsequent  to  the  making  of  said  sale,  would  con- 
fer no  title  to  the  land  bought  at  said  sale;  all  of  which  was 
done  in  fiaud  of  defendant's  rights,  and  for  the  purpose  of 
dieating  and  defrauding  defendant  of  his  money  and  notes 
aferesaid,  to  the  damage  of  defendant  in  the  sum  of  eight 
handled  dollars.  Defendant  says  that  he  is  ready  and  will* 
ing  to  reconvey  all  of  said  lots  aforesaid  on  receipt  of  the 
purchase-money,  notes,  and  value  of  the  improvements  that 
he  has  put  thereon.  By  reason  of  the  facts  above  stated,  de- 
fendant prays  judgment  against  plaintiff  for  the  sum  of 
eight  hundred  dollars  and  the  costs  of  this  suit,  and  asks 
such  other  and  further  relief  as  he  maybe  justly  entitled  to." 

Was  the  ruling  refusing  the  amendment  to  the  second 
paragraph  of  the  answer,  and  the  additional  paragraph  of 
the  answer  and  counter  claim  offered  and  presented  with  the 
affidavit,  right?  We  think  not  Part  of  sec.  97,  2  G.  &  H. 
117,  reads  as  follows:  ''Any  pleading  may  be  amended  by 
either  par^  of  course  at  any  time  before  the  pleading  is 
answered.  All  other  amendments  shall  be  by  leave  of  the 
court" 

Does  this  clause  confer  on  the  court  below  an  unlimited 
power  and  discretion,  or  is  the  giving  or  refusing  leave  to 
amend  a  legal  discretion?  over  which  this  court  has  control? 
We  hold  the  latter,  and  that  we  have  the  power  to  revise, 
reverse,  or  afSrm  when  this  discretion  is  improperly  and 
iflegally,  or  unreasonably  exercised.  See  Osirander  v.  Clark ^ 
8  Ind.  21 1 ;  The  Wiyme  County  Turnpike  Co.  v.  Berry,  5  Ind. 
286;  Taylor  v,  Dodd,  5  Tnd.  246. 

The  last  case  refeired  to  is  directly  in  point.  In  that 
case  the  answer  without  oath  contained  a  material  admission 
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against  the  defendant,  of  which  he  was  ignorant,  it  being 
drawn  by  his  s<Jicitor  without  his  knowledge;  upon  the  de- 
fendant's and  his  solicitor's  affidavits,  even  after  deposition 
had  been  taken,  leave  wa»  given  to  amend,  and  this  court 
held  that  the  leave  was  correctly  given.  That  case  was 
much  stronger  against  the  leave  to  amend  than  this.  We 
hold  that  the  court  below  erred  in  refusing  the  leave  asked 
to  amend,  and  that  for  this  error  the  judgment  must  be  re- 
versed. 

In  the  subsequent  proceedings  in  the  case,  there  were 
other  errors  committed,  and  assignments  on  them;  but  we 
do  not  deem  it  necessary  to  notice  them,  as  the  case  must  be 
reversed  for  the  refusal  of  the  court  to  allow  the  amend- 
ment asked  for  on  the  affidavit. 

^  The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
with  instructions  to  the  court  below  to  allow  the  offered 
amendments  to  be  made,  and  for  further  proceedings. 

y,  B.  Morris,  for  appellant. 

y.  P.  Siddall,  for  appellee. 
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Parent  and  CaiVD.'^Custody  of  Minor  Child.-^Hit  father  of  a  minor  child, 

unless  good  reason  to  the  contrary  be  shown,  is  entitled  to  its  custody. 
Same. — Poverty  famishes  no  legal  ground  for  depriving  the  father  of  the  costodf 

of  his  minor  child. 
Same. — Habeas  Corpus, — Appeal, — ^A  judgment  rendered  in  a  proceeding  ly 

habeas  corpus,  awarding  the  custody  of  a  minot  child,  "until  the  further  order 

of  the  court/'  is  final,  and  an  appeal  will  lie  therefrom. 

APPEAL  from  the  Crawford  Common  Pleas. 

WoRDEN,  J. — Jesse  Henson,  the  appellant,  procured  a  writ 
of  habeas  corpus  to  be  issued  against  the  appellees,  James 
Walts  and  his  wife,  alleging  that  the  defendants  detained 
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from  him  the  custody  of  liis  minor  child,  Leah  Henson,  a 
girl  of  about  eleven  years  of  age,  and  praying  that  the  cus- 
tody of  said  child  might  be  awarded  to  him.  The  writ  was 
served,  and  return  made  thereto,  and  the  cause  was  tried, 
resulting  in  a  finding  for  the  defendants.  It  was  ordered 
that  the  child  remain  in  the  custody  and  control  of  the  said 
James  Walts  and  Mary  Walts  until  the  further  order  of  the 
court,  and  that  the  defendants  recover  of  the  plaintiff  their 
costs,  etc.  . 

The  case  comes  before  us  on  the  evidence,  from  an  ex* 
amination  of  which  we  are  satisfied  that  the  finding  was 
wrong,  and  that  a  motion  made  by  the  appellant  for  a  new 
trial  should  have  been  granted. 

The  &cts  in  the  case,  as  they  appear  by  the  evidence,  are 
about  these :     The  plaintiff  is  an  elderly  man,  having  no  * 
family  but  this  little  girl.     He  is  in  rather  destitute  circum- 
stances, having  no  real  estate  and  but  little  personal  prop- 
^    erty.    He  lives  alone,  in  a  log-house,  and  is  rather  poorly 
provided  with  the  comforts  of  life.     But  he  is  temperate,  has 
no  vicious  habits,  and  is  ordinarily  industrious.     He  placed 
the  child  in  the  keeping  of  the  defendants  about  a  year  be- 
fore the  institution  of  this  proceeding.     Before  the  child  was 
placed  in  the  care  of  the  defendants,  she  had  been  living  at 
another  place,  where  she  seems  to  have  been  much  neg- 
lected, in  consequence  of  which  the  plaintiff  took  her  away 
and  placed  her  with  the  defendants.    The  defendants  seem 
to  have  taken  good  care  of  the  child,  and  are  much  attached 
to  her  and  she  to  them.     She  wishes  to  remain  with  them. 
*  The  plaintiff  became  dissatisfied  that  the  child  should  re- 
main with  the  defendants,  because,  as  he  says,  he   could 
not  visit  her  in  peace.     Mrs.  Walts,  he  says,  would  abuse 
him,  and  so  did  her  son-in-law,  Mr.  Jenners.     He  also  says 
that  they  taught  her  to  leave  when  he  came  about,  and 
not  to  tklk  to  him.     He  therefore  took  her  away  from 
the  defendants    and  placed  her  in  the  family   of  a  Mr. 
John  Mcintosh  to  reside.     Mr.  Mcintosh  and  his  wife  are 
reputable  people,  and  able  and  willing  to  take  the  child. 
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After  she  had  been  at  the  house  of  Mr.  Mcintosh  some 
time,  she  was  sent  tp  the  store  of  the  defendant  Walts  on 
some  errand,  and  she  went  to  Walts'  house  and  did  not  re- 
turn. The  plaintiff  west  to  Walts'  house  to  get  the  child, 
but  did  not  succeed.  He  says,  *'  they  caught  hold  of  her  and 
would  not  let  her  come.  I  tried  to  take  her  by  force,  and 
she  struggled  and  did  not  want  to  come  with  me,  and  got 
hold  of  the  bed-post,  and  then  Mrs.  Walts  helped  her,  and  1 
could  not  get  her  away."  The  plaintiff  seems  to  be  a  kind- 
hearted  and  affectionate  parent.  He  says,  "  I  cannot  go  to 
Walts*  in  peace  to  see  my  child ;  the  child  is  near  and  dear 
to  me,  and  I  don't  want  her  to  stay  at  Walts*,  because  they 
have  taught  her  to  leave  when  I  come  about,  and  not  talk 
to  me." 

No  legal  reason  is  shown  in  the  case  why  the  appellant 
should  not  have  the  custody  of  his  child.  She,  being  of 
such  tender  years,  can  be  but  a  poor  judge  of  what  is  best 
for  her,  and  her  choice  can  have  but  little  influence  in .  de- 
termining the  matter.  The  father  of  a  minor  child,  unless 
good  reason  to  the  contrary  be  shown,  is  entitled  to  its  cus- 
tody. The  reasons  must  be  strong  and  cogent  that  would 
justify  a  court  in  withholding  from  him  a  right  thus  con- 
ferred by  the  positive  law  of  the  land,  and  in  consonance 
with  the  law  of  nature  and  the  dictates  of  common*  hu- 
manity. 

The  only  possible  objection  to  the  restoration  of  the  child 
to  her  father  is  his  poverty  and  possible  inability  to  pro- 
vide for  her  comfortably.  Even  if  he  were  to  undertake  her 
maintenance  at  his  own  house,  his  poverty  would  furnish  no 
legal  ground  for  refusing  her  restoration  to  him.  But  he 
seems  to  have  it  in  his  power  to  place  her  in  another  family, 
where  she  can  be  comfortably  provided  for,  and  where  he 
will  have  no  fears  of  her  affections  being  alienated  from  him. 
It  may  well  be  inferred  from  the  evidence  in  the  case,  but 
perhaps  without  the  fault  of  the  defendants,  that  the  child's 
affections  have  become  in  some  degree  estranged  from  her 
£ither,  and  it  is  but  natural  as  well  as  right  that  he  should 
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seek  to  place  her  where  she  wilt  be  iikdy  to  ixigain  lusr  filial 
regard  for  hmi» 

A  point  is  made  by  the  appellees  that  the  judgment  ren- 
dered was  not  final,  but  merely  iaterlocuCory^  and»  therefore, 
that  no  appeal  lies  from  it  We  think  the  judgment  ren- 
dered was  finals  and  put  an  end  to  the  cause.  It  was  the 
same  judgment  that  was  rendered  in  the  case  of  The  StaU^ 
txrd,  Skarpe,  v.  Banis,  2$  Ind  495^  whidi  was  held  to  be 
GoaL 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

%  JV.  Tucker  and  IV.  H.  PecU^pas^gh^  for  appellant 


BdRSON  EX  AL.,  AdM*RS,  V.   ThE  NATIONAL  PaRK  BaNK  OP 

New  York. 

SttiQfVAi.  OP  Smr  90  U  S.  CoinLT.«—449^^—Aa order  Bade  kf  aoomtof 
Ibis  Sute»xeBG¥ii^  ft  canse  commenced  by  «  ddsea  of  «ttolher  t(mte»  agaliut 
t  dtizen  of  this  State,  to  a  court  of  the  United  States,  on  an  application  made 
for  that  purpose  under  the  acts  of  Congress,  puts  an  end  to  the  cause  so  far  as 
die  state  court  is  concerned,  if  the  order  is  allowed  to  remain  in  force  and  be 
<anied  out;  and  such  an  order  or  judgment  is  so  far  final  as  to  authoriae  aa 
i^pesltotfae  Supreme  Couit  of  Uie  State.  The  City  pf  Aurora  t.  IVtsf^Zt 
Ind.  X48,  oTermled  on  this  point. 

Same.— If  such  an  order  is  applied  for  and  refused  by  the  state  court,  the  refusal 
ii  in  no  sense  a  final  order  or  judgment,  and  no  appeal  wUl  lie  tmtil  the  cause 
iifi&aUy  disposed  of  bf  Oe  state  co«t;  then,  if  the  queslkm  is  prc^Iy  it- 
served,  it  can  be  pccsented  for  levieir. 

^^MS.'^Sta/cf  \Proceedp^.^yfhta  aa  order  baa  been  made  bj  a  state  court 
(or  the  removal  of  a  canse  to  a  United  States  court,  and  an  appeal  has  been 
taken  from  that  order  to  die  Supreme  C^outt,  and  the  proper  steps  have  been 
tikea  to  stay  proeeediftgs,  as  in  ether  cases  of  appeal,  further  proceedings  on 
<he  order  or  judgment  for  the  removal  of  the  cause  are  at  once  suspended. 

^/^ME^^nme  c/ MaJkm^  A/fl$aaioH.-^AS!bu  ti  i^  i)i  9>cm»  in  a  state  cour^ 
which  has  resulted  in  a  disagreement  of  the  jury,  and  at  any  time  before  the 
ttmmencement  of  anofiier  trial,  an  i^lication  to  have  the  catbe  removed  to 
t  United  States  eoat  auybe  madeieni  ptatti.  at  die  instance  of  other 
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Same. — CanstUutional  Zaw.^^The  provisicm  of  the  act  of  Congress  authoriang 
such  transfer  at  the  instance  of  a  plaintiff  who  has  elected  to  brings  and  has 
brought,  his  action  in  a  state  court,  is  constitutional. 

APPEAL  from  the  La  Porte  Common  Pleas. 

Downey,  J. — ^On  the  24di  day  of  September,  1858,  at  La 
Porte,  Indiana,  David  G.  Rose  made  his  promissory  note, 
by  which  he  promised  to  pay,  sixty  days  after  date,  to  the 
order  of  Samuel  Burson,  six  thousand  dollars,  at  the  Pailc 
Bank,  New  York.    The  note  was  indorsed  by  Burson  to 
Walker,  who  indorsed  it  to  Early,  and  he  indorsed  it  to  the 
bank.    The  bank,  it  is  alleged,  was  a  body  politic  and  cor- 
porate by  and  under  the  laws  of  the  State  of  New  York, 
doing  business  in  the  city  of  New  York.     It  is  further  al- 
leged, by  amendment  of  the  complaint,  that  since  the  com- 
mencement of  this  action,  the  said  bank  became  a  corpora- 
tion, under  the  banking  law  of  Congress,  as  The  National 
Park  Bank  of  New  York,  and  as  such  succeeded  to  the 
right  of  action.    Burson  having  departed  this  life^  at  La 
Porte,  on  the  8th  day  of  October,  1858,  intestate,  and  the 
appellants  having  been,  by  the  common  pleas  of  La  Porte 
county,  appointed,  on  the  8th  day  of  October,  1858,  admin- 
istrators of  his  estate,  the  Park  Bank  filed  a  claim  against 
the  administrators,  based  upon  said  promissory  note,  in  the 
said  common  pleas  court,  on  the  i8th  day  of  June,  1859. 
The  complaint  alleges  the  non-payment  of  the  note,  and  the 
circumstances  which  are  claimed  to  amount  to  notice  to  the 
administrators  of  its  dishonor.    After  various  amendments 
to  the  complaint,  and  after  issues  had  been  formed,  there  was 
a  trial  by  jury,  in  October,  1868,  and  the  jury  failed  to  agree. 
In  May,  1 87 1,  on  motion  of  the  plaintiflj  upon  petition,  affi- 
davit, and  bond  filed  in  form  as  required  by  the  act  of  Con- 
gress, the  court  ordered  that  the  cause  be  removed  into  tlie 
next  circuit  court  of  the  United  States  to  be  held  in  the 
district  of  Indiana,  and  ordered  the  clerk  to  make  out  and 
deliver  to  the  plaintiff,  or  its  attorney,  copies  of  all  process, 
pleadings,  depositions,  etc.,  properly  certified.    From  this 
order  the  defendants  appealed  to  this  court    Several  errors 
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are  assigned,  but  fhey  raise  no  question,  except  as  to  the 
correctness  of  the  ruling  of  the  court  in  ordering  the  cause 
to  be  so  transferred. 

The  appellee  has  submitted  a  motion  to  dismiss  the  ap- 
peal, on  the  ground  that  there  is  no  final  judgment  in  the 
common  pleas,  from  which  an  appeal  can  be  taken.  This 
and  also  the  other  questions  in  the  case  are  of  exceeding 
interest  and  delicacy.  While  we  feel  it  to  be  our  duty,  as  it 
is  our  inclination,  to  concede  to  the  courts  of  the  govern- 
ment of  the  United  States  the  jurisdiction  and  powers  to 
which  they  are  justly  entitled,  we  are  in  duty  bound  to 
daim  for  the  courts  exercising  authority  under  the  state 
government  the  full  measure  of  jurisdiction  and  authority 
which  pertain  or  belong  to  them.  An  appeal  lies  to  this 
court  from  all  final  judgments,  and  also  from  certain  inter- 
locutory judgments,  of  the  common  pleas.  2  G.  &  H.  269, 
sec.  550,  and  page  277,  sec.  576.  It  is  made  the  imperative 
duty  of  this  court  to  inquire  into  and  correct  the  errors  of 
tike  inferior  courts  of  the  State,  from  which  appeals  are 
taken  to  it,  when  properly  presented.  When,  as  in  this  case, 
an  order  has  been  made  by  one  of  such  courts  transferring  a 
cause  to  the  courts  of  the  United  States,  courts  of  another 
and  distinct  government,  or  when  such  an  order  has  been 
properly  applied  for  and  improperiy  refused,  it  would  seem 
to  be  the  duty  of  this  court,  on  an  appeal  properly  taken  to 
itf  to  decide  upon  the  correctness  of  such  ruling.  If  the 
ruling  is  found  to  have  been  erroneous,  it  should  be  reversed. 
If  it  be  found  to  have  been  correct,  it  would  be  the  duty  of 
this  court  to  remand  the  cause  to  the  inferior  court,  with  in- 
structions to  carry  out  the  order. 

But  was  the  order  or  judgment  of  the  common  pleas  final 
in  such  sense  as  to  authorize  an  appeal  to  this  court?  The 
order  put  an  end  to  the  cause,  so  far  as  the  state  courts  are 
concerned,  if  it  shall  be  allowed  to  remain  in  force  and  be 
carried  out  If  the  party  opposing  such  order  cannot  ap- 
peal at  that  stage  of  the  case,  he  can  never  appeal  to  this 
court    It  is  our  opinion  that  such  an  order  or  judgment  is 
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SO  far  final  as  to  authorize  an  appeal  to  this  court  Wboi 
such  an  order  is  applied  for  and  refused,  the  cause  remains 
pending  in  the  court,  and  such  refusal  is  in  no  sense  a  final 
order  or  jud|^ent.  But  if  the  point  has  been  properly  re- 
served, the  question  can  be  brought  to  this  court,  after  final 
judgment,  and  then  decided  by  this  courts  as  was  done  in 
Sieen  v.  Huntington^  2$  Ind.  51a  When  the  order  has 
been  made  for  the  removal  of  the  cause  to  the  circuit  courts 
and  an  appeal  from  that  order  has  been  taken  to  this  couit; 
and  the  proper  bond  filed,  or  when,  in  an  appeal  after  the 
term,  a  supersedeas  has  been  awarded,  and  bond  execute^ 
further  proceedings  on  the  order  or  judgment  for  the  re- 
moval of  the  cause  are  at  once  suspended  2  G.  &  H.  271, 
sec  555^  and  page  273,  sees.  558,  559.  If  it  shall  be  said 
that  the  proper  course,  when  such  an  order  has  been  madc^ 
is  to  allow  the  cause  to  be  removed  to  the  United  States 
court,  trusting  to  that  court  to  remanil  the  same  to  the  stale 
court,  if  it  shall  be  found  to  have  been  improperly  transfer* 
red,  we  think  it  may,  with  equal,  if  not  greater,  proprietj^ 
be  said  that  the  proper  course  is  to  allow  the  appeal  to  be 
taken  to  this  court  from  such  order,  and  trust  to  this  courts 
if  it  shall  be  found  that  the  order  was  properly  made,  to  ie» 
mand  the  cause  to  the  inferior  court,  with  instruction  to 
carry  out  the  order.  We  are  not  aware  of  any  reason  why 
such  question,  which  evidently  must  be  decided  by  one  of 
the  tribunals,  may  not  as  well  be  left  to  the  decision  of  this 
court  as  to  that  of  the  circuit  court  of  the  United  States. 
Especially  is  this  so  when,  if  we  should  err,  the  cause  nugr 
be  taken  from  this  court  to  the  Supreme  Court  of  the  United 
States. 

It  is  true  that  the  act  of  Congress  ptovides  that  when  the 
application  has  been  made  in  the  proper  manner  for  the 
removal,  the  state  court  shall  proceed  no  further  in  the 
cause.  But  this  does  not  settle  the  question.  The  que9» 
tion  is  not,  shall  the  subordinate  state  coutt  proceed  no  fur- 
ther? but  may  the  party  who  has  thus  been  prevented  from 
having  the  cause  tried  in^  the  court  in  which  the  Buit  was 
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pending  appeal  to  this  court?  If  he  catmot,  where,  and  to 
whom  is  he  to  look  for  a  correction  of  even  the  most  fla- 
grant errors  and  abuses  resulting  from  the  action  of  the  sub- 
ordinate court  ?  We  are  aware  of  the  ruling  of  this  court 
in  The  CUy  of  Aurora  v.  Wesi^  25  Ind.  148,  and  we  have 
oaly  this  to  say  of  that  case,  that  is,  that  yre  think  the  court 
too  readily  and  without  any  good  reason  therefor  yielded 
up  the  r^tfid  jurisdiction  of  this  coiut.  After  citing  the 
statute  to  which  we  have  already  referred  on  the  subject  of 
appeals  to  this  court,  it  is  said  in  the  opinion:  'Mile  case  at 
bar  does  not  come  within  any  of  these  provisions,  and  we 
do  not  think  that  an  appeal  will  lie.  It  is  the  duty  of  the 
United  States  court  to  remand  the  case  to  the  state  court; 
and  when  so  remanded,  it  will  be  die  duty  of  the  latter  court 
to  proceed  with  the  case."  And  entertaining  this  view,  the 
court  dismissed  the  appeal.  Decisions  since  made  by  other 
courts  have  thrown  additional  light  on  :the  sul^ect,  and  the 
reasoning  in  these  cases,  as  well  as  our  own  judgment,  re- 
quires us  to  refuse  to  be  governed  fay  the  ruling  in  that  case. 
Notwithstanding  the  fact,  however,  that  the  court  in  th^ 
case  came  to  the  conclusion  that  it  had  no  jurisdiction  of 
the  appeal,  it  did  decide  that  the  case  was  one  in  which  the 
removal  of  the  cause  to  the  United  States  court  was  not  au-. 
thorized.  Without  extending  this  opinion  by  making 
extracts  from  the  opinions,  we  refer  to  the  following  cases, 
which,  we  think,  fully  justify  us  in  holdii^  that  the  right  of 
appeal  to  this  court  from  sudi  an  inrder  exists.  AkeHy:v, 
VUas,  24  Wis.  165 ;  Whkcm  v.  The  Chicago  and  Northwestern 
Rmlway  Cofffpof^,  25  Wis.  4^4.;  The  Home  Life  Insurance 
Company  v.  DunUy  20  Ohio  St  175 ;  Kaneuse  v. .Martin,  15 
How.  U.  S.  198. 

We  come,  tJien,  to  the  question,  whether  the  action  of  the 
court  in  transferring  the  case  was  correct  or  not.  It  is  in- 
sisted by  counsel  for  the  appdknts,  first,  that  the  cause 
could  not  properly  be  transferred/after  the  trial  was  had  by 
the  juiy,  althoiigh  they  fiuled  to  agree  upon  a  verdict,  and 
Vw-  XL,— 12 
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the  case  remained  to  be  again  tried;  and,  second,  that  the 
act  of  Congress  authorizing  such  transfer  at  the  instance  of 
a  plaintiff  who  has  elected  to  bring,  and  has  brought,  his 
action  in  the  state  court,  is  unconstitutional  and  void,  and 
therefore  the  order  of  transfer  was  improperly  made. 

The  act  in  question,  that  of  March  2d,  1 867,  authorizes 
the  transfer  in  cases  wherein  there  is  a  controversy  between 
a  citizen  of  the  state  in  which  the  suit  is  brought  and  a  citi- 
zen of  another  state,  and  the  matter  in  dispute  exceeds  the 
sum  of  five  hundred  dollars,  exclusive  of  costs ;  and  pro- 
vides that  such  citizen  of  another  state,  whether  he  be  plain- 
tiff or  defendant,  if  he  will  make  and  file  in  such  state  couit 
an  affidavit,  stating  that  he  has  reason  to  and  does  believe 
that,  from  prejudice  or  local  influence,  he  will  not  be  able  to 
obtain  justice  in  such  state  court,  may,  at  any  time  before 
the  final  hearing  or  trial  of  the  suit,  file  a  petition  in  such 
•state  court  for  the  removal  of  the  suit  into  the  next  circuit 
court  of  the  United  States  to  be  held  in  the  district  where 
the  suit  is  pending,  and  offer  good  and  sufficient  surety  for 
his  entering  in  such  court,  on  the  first  day  of  its  session, 
copies  of  all  process,  pleadings,  etc.,  and  it  shall  thereupon 
be  the  duty  of  such  state  court  to  accept  the  surety  and 
proceed  no  further  in  the  suit,  etc. 

The  act  of  July  27th,  1866,  authorized  the  transfer  "at 
any  time  before  trial  or  final  hearing,"  the  words ''  final  hear- 
ing" referring,  perhaps,  to  chancery  causes.  The  language 
of  the  act  of  March  2d,  1867,  as  we  have  seen,  is,  "at  any 
time  before  the  final  hearing  or  trial."  Counsel  for  the 
appellants  contends  that  the  transposition  of  the  words  does 
not  require  or  justify  any  change  in  the  construction,  and 
that  as  the  cause  was  once  tried,  after  that  it  was  too  late  to 
have  it  removed  to  the  United  States  court  They  insist 
that  the  word  "final"  is  used  to  qualify  the  word  "hearing," 
which  immediately  follows  it,  and  not  the  word  "  trial." 

In  the  case  of  Akerly  v.  Vilas^  supra^  it  was  said,  in  dis- 
cussing this  statute :  '*  What  was  its  intent  ?  I  think  it  will 
not  be  claimed  that  the  word  'final,'  as  used  in  this  pro- 
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vision,  applies  to  or  qualifies  the  word  'trial.'  The  word 
'hearing'  has  an  established  meaning,  as  applicable  to  equity 
cases.  It  means  the  same  thing  in  those  cases  that  the  word 
'trial'  does  in  c«Lses  at  law.  And  the  words  'final  hearing' 
have  long  been  used  to  designate  the  trial  of  an  equity  case 
upon  the  merits,  as  distinguished  fi-om  the  hearing  of  any 
preliminaiy  questions  arising  in  the  cause,  and  which  are 
teraied  interlocutory." 

It  is  further  said  in  that  case :  "  It  seems  clear,  therefore, 
that  whenever  in  any  state  court  there  has  been  a  trial  in 
an  action  at  law,  or  a  final  hearing  in  an  action  in  equity, 
the  result  of  which  was  an  adjudication  which,  upon  the 
principles  governing  judicial  decisions,  would  be  final  be- 
tween the  parties  as  to  any  portion  of  the  merits  of  the 
action,  the  case  has  passed  beyond  the  stage  where  it  was 
within  either  the  letter  or  the  spirit  of  this  law." 

In  TJte  Home  Insurance  Co.  v.  Dunn^  supra^  the  Supreme 
Court  of  Ohio  follow  the  case  in  the  Supreme  Court  of 
Wisconsin,  from  which  we  have  quoted,  with  reference  to 
the  construction  of  the  act,  and  say:  ''The  terms,  it  seems 
to  us,  were  intended  to  embrace  actions  at  law  and  suits  in 
equity,  the  word  'trial'  having  reference  to  an  action  at  law, 
and  the  words  'final  hearing'  to  a  suit  in  equity;  and  that 
by  'the  final  hearing  or  trial  of  the  suit,'  is  meant  a  hearing 
or  trial  upon  the  merits,  such  as  results  in  a  final  judgment 
in  an  action  at  law,  and  a  final  decree  in  a  suit  in  equity." 

It  remains  to  inquire  whether  there  was  a  trial,  in  this 
sense,  of  the  case  under  consideration.  The  jury,  after  hear- 
ing the  evidence  and  argument  and  retiring  to  their  room, 
were  unable  to  agree,  and  being  discharged,  the  case  stood 
for  trial  as  it  did  before  the  jury  was  impanelled.  Accord- 
ing to  the  case  of  Aketly  v.  Vilas ^  the  trial  must  have  resulted 
in  "an  adjudication  which,  upon  the  principles  governing 
judicial  decisions,  would  be  final  between  the  parties,"  etc. 
And  according  to  the  case  of  The  Home  Insurance  Co.  v. 
Dunn^  it  must  have  been  such  a  trial  "as  results  in  a  final 
judgment  in  an  action  at  law,  and  a  final  decree  in  ^  suit  in 
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equity."  We  think  it  pretty  clear  that  an  examination  of 
the  facts  before  a  jury  which  results  in  a  disagreement  of 
the  jury  and  in  no  verdict,  is  not  a  trial  within  the  meaning 
of  the  act  of  Congress. 

We  do  not  decide  that  the  court  would  be  required  to 
Hekr  and  grant  such  an  application  during  the  progress  of 
the  trial*  of  the  cause.  What  we  do  decide  Is,  that  after  a 
trial  which  has  resulted  In  a  disagreement  of  the  jury,  and 
at  any  time  before  the  commencement  of  another  trial,  the 
application  maybe  made  and  granted  at  the  instance  of 
either  party. 

In  TTie  Home  Life  Insurance  Company  v.  Dunn,  supra^  it 
was  decided  that  the  removal  of  a  cause  could  not  be  applied 
for  and  granted  after  a  trial  and  appeal  taken  to  k  higher 
court  or  a  new  trial  granted. 

In  Hadley  v.  Dunlap^  lo  Ohio  St.  i,  it  was  held  that  the 
improper' refusal  of  such  an  application  did  not  afiect  the 
jurisdiction  of  the  court  so  as  to  render  its  judgment  in  the 
case  void. 

We  come,  lastly,  to  the  question  as  to  the  constitutionality 
of  that  part  of  the  act  which  authorizes  a  plaintiff  to  have  a 
cause  removed  from  the  state  to  the  United  States  Court 
In  Whiton  v.  The  Chicago,  etc..  Railway  Cotnpany,  2$  Wis. 
424,  this  precise  point  was  made,  and  it  was  held,  the  Chief 
Justice  dissenting,  that  that  feature  of  the  act  of  Congress 
was  unconstitutional  and  void.  The  argument  in  brief  is 
this :  The  constitution  of  the  United  States  confers  upon 
the  courts  of  the  United  States  jurisdiction  in  certain  cases. 
Congress  has  power  to  enact  all  laws  which  are  necessary  to 
enable  the  courts  of  the  United  States  to  acquire  and  exer- 
cise this  jurisdiction.  But  it  is  not  necessary  that  Congress 
should  enact  a  law  to  enable  a  plaintiflf  to  withdraw  his  ac- 
tion from  the  state  court.  He  had  his  choice  to  sue,  in  the 
first  instance,  in  the  United  States  court,  or  in  the  state 
court,  and  having  voluntarily  comthenced  his  action  in  the 
state  court,  he  has  waived  or  abandoned  the  right  to  have  the 
cause  adjudicated  by  the  courts  of  the  United  States.   The 
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Statute  9iakes  no  provision  for  the  transfer  of  causes  which 
might  not  originally  have  been  commenced  in  the  United . 
States  court  When  Congress  has  provided  the  necessary 
courts  and  endowed  them  with  the  faculties  and  powers  nec- 
essary to  take  jurisdiction  o^  and  hear  and  decide,  the  cases 
referred  to  in  the  constitution  of  the  United  States,  it  has 
done  all  that  Is  necessary  to  carry  out  the  power  conferred 
\y  the  constitution ;  that  anything  more  than  this  is  over 
aad  beyond  what  it  may  cofistitutionally  do ;  that  if  the 
litigant  voluntarily  refuses  to  use  the  courts  thus  provided, 
and  goes  into  the  courts  of  the  state,  Congress  cannot  legis- 
late to  enable  him  to  remove  his  case  to  the  courts  of  the 
United  States,  etc.  Legislation  which  allows  and  author- 
izes a  defendant  to  remove  a  suit  brought  against  him,  from 
a  state  to  a  United  States  court,  stands  upon  a  different 
basis,  and  is  supported  by  different  reasons  from  those  which 
authorize  a  plaintiff  to  so  Remove  his  action.  McCarmick  v. 
Humphrey,  27  Ind  144. 

Judge  Story,  in  his  work  on  constitutional  law,  sec« 
K 243,  in  discussing  the  powers  of  Congress,  says:  "When- 
ever, therefore,  a  question  arises  concerning  the  constitution- 
ality of  a  particular  power,  the  first  question  is,  whether  the 
poiver  be  expressed  in  the  constitution.  If.it  be,  the  ques- 
tion \z  decided.  If  it  be  not  expressed,  the  next  inquiry 
must  be,  whether  it  is  properly  an  incident  to  an  express 
power,  and  necessary  to  its  execution.  If  it  be,  then  it  may 
be  exercised  by  Congress.  If  not,  Congress  cannot  exer- 
cise it." 

But,  notwithstanding  this  reasoning,  we  feel  compelled  to 
decide  in  this  case  that  the  feature  of  the  act  of  Congress  in 
question  is  constitutional 

It  appears  that  in  the  case  of  Whiton  v.  The  Chicago,  etc.. 
Railway  Company,  supra^  the  local  state  court  granted  the 
petition,  and  ordered  the  removal  of  the  action  to  the  federal 
court,  but  directed  a  stay  of  proceedings  upon  its  order  to 
enable  the  defendant  to  appeal  from  it  to  the  Supreme  Court 
^  the  state,  and  provided  that  in  case  such  appeal  should 
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be  taken,  all  proceedings  should  be  stayed  until  its  determi- 
•  nation.  The  appeal  was  taken,  and  the  order  of  removal  rt- 
versed  by  the  Supreme  Court  of  the  state  in  the  opinion  to 
which  we  have  referred.  The  plaintiff  did  not,  however, 
regard  the  order  for  a  stay  of  proceedings  until  the  disposi- 
tion of  the  appeal,  but  procured  copies  of  the  papers  in  the 
cause  from  the  local  state  court  and  filed  them  in  the  circuit 
court  of  the  United  States.  The  latter  court  thereupon  took 
jurisdiction  of  the  cause,  and  a  new  declaration  was  filed 
The  defendant  moved  the  circuit  court  that  the  cause  be 
dismissed  from  its  calendar,  and  the  papers  be  stricken  from 
its  files,  which  motion  was  denied  by  the  court.  The  cause 
having  been  removed  to  the  Supreme  Court  of  the  United 
States  on  writ  of  error,  the  question  was  there  presented 
whether  that  part  of  the  act  of  Congress  which  allowed  a 
plaintiff  to  apply  for  and  obtain  such  transfer  was  constitu- 
tional or  not.  The  court  held  that  it  was  constitutional 
The  learned  judge  who  delivered  the  opinion  of  the  court 
said: 

"Third,  as  to  the  alleged  invalidity  of  the  act  of  March 
2d,  1867,  under  which  the  removal  from  the  state  court  was 
made.  The  counsel  for  the  defendant,  while  confining  his 
special  objection  to  this  act,  questions  the  soundness  of  the 
reasoning  of  Mr.  Justice  Story,  by  which  any  legislation  for 
the  removal  of  causes  from  a  state  court  to  a  federal  court 
is  maintained.  We  may  doubt,  with  counsel,  whether  such 
removal,  before  issue  or  trial,  can  properly  be  called  an  exer- 
cise of  appellate  jurisdiction.  It  may,  we  think,  moreprop- 
erly  be  regarded  as  an  indirect  mode  by  which  the  fed- 
eral court  acquires  original  jurisdiction  of  the  causes.  But 
it  is  not  material  whether  the  reasoning  of  the  distinguished 
jurist  in  this  particular  is  correct  or  otherwise.  The  valid- 
ity of  such  legislation  has  been  uniformly  recognized  by  this 
court  since  the  passage  of  the  judiciary  act  of  1789. 

"The  judicial  power  of  the  United  States  extends  by  the 
constitution  to  controversies  between  citizens  of  different 
states,  as  well  as  to  cases  arising  under  the  constitution^ 
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treaties,  and  laws  of  the  United  States,  and  the  manner  and 
conditions  upon  which  that  power  shall  be  exercised,  except 
as  the  original  or  appellate  character  of  the  jurisdiction  is 
specially  designated  in  the  constitution,  are  mere  matters  of 
legislative  discretion.  In  some  cases,  from  their  character, 
the  judicial  power  is  necessarily  exclusive  of  all  state  author- 
ity ;  in  other  cases  it  may  be  made  so  at  the  option  of  Congress, 
or  it  may  be  exercised  concurrently  with  that  of  the  state. 
Such  was  the  opinion  of  Mr.  Justice  Story,  as  expressed 
in  Martin  v.  Huntet^s  Lessee^  and  this  conclusion  was  adopted 
and  approved  by  this  court  in  the  recent  case  of  The  Moses 
Taylor,  The  legislation  of  Congress  has  proceeded  upon 
Ae  correctness  of  this  position  in  the  distribution  of  juris- 
diction to  the  federal  courts.  The  judiciary  act  of  1789,  as 
observed  in  the  case  of  The  Moses  Taylor,  declares,  'that 
in  some  cases  from  their  commencement  such  jurisdiction 
shall  be  exclusive ;  in  other  cases  it  determines  at  what  stage  of 
procedure  such  jurisdiction  shall  attach,  and  how  long  and 
how  (ar  concurrent  jurisdiction  of  the  state  courts  shall  be 
permitted.  Thus,  cases  in  which  the  United  States  are  par- 
ties, civil  causes  of  admiralty  and  maritime  jurisdiction,  and 
cases  against  consuls  and  vice  consuls,  except  for  certain  of- 
fences, are  placed  from  their  commencement  exclusively 
under  the  cognizance  of  the  federal  courts.  On  the  other 
hand,  some  cases  in  which  an  alien  or  a  citizen  of  another 
state  is  made  a  party  may  be  brought  either  in  a  federal  or 
a  state  court,  at  the  option  of  the  plaintiff,  and  if  brought 
in  the  state  court,  may  be  prosecuted  until  the  appearance 
of  the  defendant,  and  then  at  his  option  may  be  suffered  to 
remain  there,  or  may  be  transferred  to  the  jurisdiction  of  the 
federal  courts.  Other  cases,  not  included  under  these  heads, 
but  involving  questions  under  the  constitution,  laws,  treaties, 
or  authority  of  the  United  States,  are  only  drawn  within  the 
control  of  the  federal  courts  upon  appeal  or  writ  of  error 
after  final  judgment  By  subsequent  legislation  of  Con- 
gress, and  particularly  by  the  legislation  of  the  last  four 
years,  many  of  the  cases  which  by  the  judiciaiy  act  could 
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only  come  under  the  cognizance  of  the  federal  courts  after 
final  judgment  in  the  state  courts,  may  be  withdrawn  from 
the  concurrent  jurisdiction  of  the  latter  courts  at  eaiiier 
stages,  upon  the  application  of  the  defendant  The  consti- 
tutionality of  these  provisions  cannot  be  seriously  ques- 
tioned, and  is  of  frequent  recognition  by  both  state  and  federal 
courts;' 

**  When  file  jurisdiction  of  the  federal  court  depended 
upon  the  citizenship  of  the  parties,  the  case  could  not  be 
withdrawn  from  the  state  courts  after  suit  commenced  until 
the  passage  of  the  act  of  1867,  except  upon  the  application 
of  the  defendant  The  provision  of  the  constitution  extend- 
ing the  judicial  power  of  the  United  States  to  controversies 
between  citizens  of  different  states  had  its  existence  in  the 
impression  that  state  attachments  and  state  prejudices  migbt' 
affect  injuriously  the  regular  administration  of  justice  in  the 
state  courts.  The  protection  intended  against  these  influences 
to  non-residents  of  a  state  was  originally  supposed  to  have 
been  sufficiently  secured  by  giving  to  the  plaintifi)  in  tiie 
first  instance,  an  election  of  courts  before  suit  brought ;  and 
where  the  suit  was  commenced  in  a  state  court,  a  like  election 
/  to  the  defendant  afterward.    The  time  at  which  the  non- 

resident party  should  be  allowed  thus  to  make  his  election 
was  evidently  a  mere  matter  of  legislative  discretion,  a  sim- 
ple question  of  expediency.  If  Congress  has  subsequently 
become  satisfied,  that  where  a  plaintiff  discovers,  after  sdt 
brought  in  a  state  court,  that  the  prejudice  and  local  influ- 
ence, against  which  the  constitution  intended  to  guard,  are 
such  as  are  likely  to  prevent  him  from  obtaining  justice,  he 
ought  to  be  permitted  to  remove  his  case  into  a  national  court, 
it  is  not  perceived  that  any  constitutional  objection  exists  to 
its  authorizing  the  removal,  and,  of  course,  to  prescribing  the 
conditions  upon  which  the  removal  sh^l  be  allowed.  It 
follows,  from  the  >^ews  we  have  expressed,  that  the  objection 
to  the  jurisdiction  of  this  action  by  the  circuit  court,  upon 
tile  grounds  advanced  by  the  defendant,  cannot  be  main- 
tained."    13  Wal.  270. 
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While  we  feel  constrained  to  follow  this  ruling,  and  hold 
that  the  feature  of  the  law  in  question  is  constitutional, 
With  the  utaiost  deference  to  the  opinion  of  that  high  tri- 
bunal, we  venture  to  suggest  that  when  it  is  said,  in  the 
opinion,  ^if  Congress  has  subsequently  become  satisfied 
^t  where  a  plaintiff  discovers,  after  suit  brought  in  a  state 
court,  that  the  prejudice  and  local  influence,  against  which 
the  constitution  intended  to  guard,  are  such  as  are  likely  to 
prevent  him  firom  obtaining  justice,  he  ought  to  be  permit- 
ted to  remove  his  cause  into  a  national  court,"  etc.,  a  case 
is  supposed  which  is  wholly  different  from  that  which  is  pro- 
vided for  in  the  act  The  act  of  Congress  does  not  provide  for 
those  cases  only  where  the  plaintiff  shall  discover,  *'  after  suit 
brought,"  that  there  are  prejudice  and  local  influence,  etc. 
If  the  act  were  confined  to  such  cases,  there  might  be  little 
reason  for  its  enactment.  But  the  act  does  not  require  the 
plaintiff  to  show,  in  his  petition,  that  he  has  discovered  the 
existence  of  such  prejudice  and  influence  since  the  bringing 
of  &e  action,  and  there  is  no  such  statement  in  the  petition 
in  this  case.  The  plaintiff  may,  under  the  act  of  Congress, 
have  the  cause  removed  upon  stating  the  existence  of  such 
prejudice  or  local  influence,  although  he  knew  of  the  exist- 
ence thereof  as  well  when  he  commenced  the  action  as  he 
does  when  he  makes  the  application. 

But  following  the  ruling  in  this  case,  we  hold  that  the 
part  of  the  act  in  question  is  constitutional,  and  that  the 
court  of  common  pleas  committed  no  error  in  ordering  the 
removal  of  the  cause. 

The  judgment  is  affirmed,  with  costs. 

y.  Bradley y  for  appellants. 

7.  B.  Niles  and  W.  NUes^  for  appellee. 
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Stonebreaker  V.  Kerr  et  al. 

Chattel  Mortgage.— Z>a/^  tfExeaOum.—Recarding.—A.  campUmt  to  forecloK 
a  chattel  moftgaine  alleged  tbat,  b^  mistake  of  the  sorrre&ery  an  error  of  t«o 
yean  was%iade  in  the  date  and  acknowledgment  of  the  instrument,  by  whid, 
although  the  mortgage  was  in  fact  recorded  within  ten  days  after  its  ezecutico, 
yet  its  record  appeared  to  have  been  made  more  than  two  years  thereafter; 
and  alleged  also  that  two  of  the  defendants  had  purchased  the  property  and 
refused  to  surrender  the  same.  A  demurrer  on  bdialf  of  the  purchasas  vs 
sustained  to  the  complaint. 

Held,  that  this  was  erroneous,  as  the  date  of  the  instrument  was  GsHtj  prima  fatu 
evidence  of  the  time  of  its  execution,  and  the  true  date  could  be  shown;  ad 
the  parties  purchasing  the  property,  an  unsatisfied  mortgage  thereof  being  on 
record,  did  so  at  their  periL  * 

APPEAL  from  the  Henry  Common  Pleas. 

WoRDEN,  J. — ^This  was  an  action  by  the  appellant  against 
the  appellees  and  one  William  Switzer,  to  foreclose  a  chattel 
mortgage.  The  complaint  was  in  two  paragraphs.  The 
first  alleged  that  on  the  ist  of  April,  1867,  the  said  Switzer 
executed  to  the  plaintiff  a  promissory  note  for  three  hun- 
dred dollars,  payable  in  eighteen  months,  which  remained 
due  and  unpaid;  that  on  the  15th  of  April,  1867,  the  said 
Switzer  executed  to  the  plaintiff  a  chattel  mortgage,  to  se- 
cure the  payment  of  said  note,  on  two  horses  and  a  wagon; 
that  by  mistake  of  the  scrivener,  the  date  of  the  execution 
and  acknowledgment  of  said  mortgage  was  made  to  read 
therein,  "April  15th,  1865,"  instead  of  April  isth,  1867,  the 
true  date  and  time  of  the  execution  of  said  mortgage;  that 
on  the  35  th  of  April,  1867,  the  plaintiff  caused  the  mort- 
gage to  be  recorded  in  the  recorder's  office  of  Wayne  county, 
Indiana,  where  the  mortgagor  then,  and  at  the  time  of  the 
execution  thereof,  resided;  that  afterward  the  defendant 
Switzer  sold  and  delivered  to  Kerr  the  wagon  described  in 
the  mortgage,  and  to  Cory  one  of  the  horses,  retaining  him- 
self the  other  horse ;  that  Kerr  and  Cory  have  refused,  upon 
demand  of  the  plaintiff,  to  deliver  up  to  him  the  property 
thus  purchased  by  them  respectively,  they  respectively  claim- 
ing the  ownership  thereof;  that  Switzer  is  insolvent  Prayer 
for  a  foreclosure,  etc. 
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The  second  paragraph  is  substantially  like  the  first,  except 
that  instead  of  alleging  a  purchase  of  any  part  of  the  prop- 
erty by  Kerr  and  Cory,  it  alleges  that  the  one  has  posses- 
sion of  the  wagon  and  the  other  of  the  horse,  and  that  each 
claims  title  to  the  property  thus  in  his  possession.  Copies 
of.  the  note  and  mortgage  were  duly  set  out  Kerr  and  Cory 
each  demurred  to  the  complaint,  and  their  demurrers  were 
sustained,  and  the  plaintiff  excepted.  Final  judgment  in 
fiivor  of  Kerr  and  Cory. 

The  assignment  of  errors  is  upon  the  ruling  of  the  court 
upon  the  demurrers. 

The  ruling  of  the  court  is  sought  by  the  appellees  to  be 
sustained,  upon  the  ground  that,  as  the  mortgage  was  not 
recorded  until  more  than  two  years  after  its  date,  it  was  void. 

We  have  seen,  by  the  averments  of  the  complaint,  that 
the  mortgage  was  really  executed  on  the  15th  of  April,  1867, 
but  that  by  mistake  of  the  scrivener,  it  bore  the  date  of 
April  15th,  1865. 

We  have  the  following  statute :  **  No  assignment  of  goods 
by  way  of  mortgage  shall  be  valid  against  any  other  person 
than  the  parties  thereto,  where  such  goods  are  not  delivered 
to  the  mortgagee  or  assignee  and  retained  by  him,  unless 
such  assignment  or  mortgage  shall  be  acknowledged,  as  pro- 
vided in  cases  of  deeds  of  conveyance,  and  recorded  in  the 
recorder's  office  of  the  county  where  the  mortgagor  resides 
within  ten  days  after  the  execution  thereof."  i  G.  &  H. 
352,  sec.  ID. 

This  statute  provides  for  the  recording  of  chattel  mort- 
gages "within  ten  days  after  the  execution  thereof,"  and  not 
within  ten  days  after  the  date  thereof.  The  execution  of  an 
instrument  and  the  date  thereof  are  quite  different  things. 
The  date  of  an  instrument  is  prima  fade  evidence  that  it 
was  executed  at  that  date,  but  it  is  only  prima  facie  evi- 
dence. It  may  be  shown  to  have  been  executed  at  a  time 
different  from  the  date  which  it  bears.  The  obvious  and 
plain  meaning  of  the  statute  is,  that  the  instrument  must  be 
recorded  within  ten  days  from  the  time  of  its  execution.  For 
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distinction  between  such  statutes  as  the  above  and  those  re- 
quiring instruments  to  be  recorded  within  a  specified  time 
from  the  date,  see  Fairbanks  v.  Metcalf,  8  Mass.  23a 

It  is  urged  by  counsel  for  the  appellees  that  this  construc- 
tion would  work  a  fraud  upon  subsequent  purchasers,  who, 
upon  examining  the  record,  and  finding  the  mortgage  not 
recorded  within  ten  days  from  its  date,  have  purchased  tke 
property  on  the  supposition  that  the  mortgage  was  void  for 
not  being  recorded  within  the  time  limited.  It  is  a  sufficient 
answer  to  this  objection  to  say  that  the  law,  in  plain  and  un- 
ambiguous terms,  requires  the  mortgage  to  be  recorded 
within  ten  days  after  its  execution,  and  not  within  ten  days 
after  its  date.  3ut  something  further  may  be  added  on  this 
subject 

The  recording  of  the  mortgage  within  the  proper  time  is 
constructive  notice  to  all  the  world.    All  persons  are  bound 
by  it,  whether  they  have  actual  notice  or  not.     Persons 
having  no  knowledge  of  the  mortgage  are  in  no  maimer  in- 
fluenced by  its  date;  hence  the  law,  as  we  construe  it)  works 
no  hardship  upon  them.    They  have  not  been  misled  by 
any  mistake  in  the  date  of  an  instrument  of  which  they  had 
no  knowledge.    But  persons  who  have  examined  the  record 
and  have  found  a  mortgage  recorded  more  than  ten  days 
^fter  the  date  thereof,  may  be  misled  by  the  date  into  the 
supposition  that  it  was  not  recorded  within  ten  days  after  its 
execution,  inasmuch  as  the  date  is  prima  facie  the  time  of 
execution.    They  must,  however,  be  supposed  to  know  the 
l^w,  and  to  know  that  the  date  may  aot  be  the  true  time  of 
the  execution  of  the  mortgage.    If,  when  they  find  a  mort- 
gage recorded  and  unsatisfied,  they  choose  to  buy  the  prop- 
erty, trusting  to  hold  it  against  the  mortgagee  on  the  ground 
that  he  failed  to  put  the  mortgage  on  record  within  the  time 
limited,  they  are  not  entitled  to  any  particularly  fiivorable 
consideration.    They  had  notice,  when  they  bought  the 
property, .  of  the  existence  of  the  mortgage,  and  were  wil- 
ling to  deprive  the  mortgagee  of  his  security  by  purchasing 
the  property  themselves. 
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AVhere  persons  purchase  onder  such  circumstances,  they 
have  little  cause  to  comidain  that  the  true  time  of  the  exe- 
cution of  the  instrument  may  be  shown,  and  hence  that  it 
was  recorded  within  the  time  limited. 

We  are  of  opinion  that,  on  the  facts  alleged  in  the  com- 
plaint, the  plaintifT  was  entitled  to  enforce  his  security 
against  the  appellees,  and  that  the  demurrei^  to  the  com- 
phiat  should  have  been  overruled 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  proceed  in 
accordance  with  this  opinion. 

y.  Bmvn,  R.  L.  Pdk,  and  W.  W.  Woods,  for  appellant. 

M.  L,  Bundy  and  M.  E.  Fotkner,  for  appellees. 


Whitman,  Receiver,  v.  Mason* 

PlsAding.— Gmk^mi/. — Mutual  Insurance  Company, — ^In  a  suit  upon  a  pre- 
mium note  g^Ten  to  a  mtttoal  iasnrance  company^  the  complaint  must  show 
tbat  the  losses  which  are  to  be  paid  by  the  money  arising  from  the  assess- 
ments oocnned  dnring  the  time  covered  by  the  policy  tssned  as  the  considera- 

I  tion  of  the  note. 

I  Sams. — Demurrer. — Answer, — ^It  is  not  error  to  ovemde  a  demurrer  to  a  bad 

answer,  if  the  complaint  is  also  bad. 

APPEAL  from  the  Perry  Circuit  Court. 

DowtoY,  J. — Whitman,  as  receiver  of  the  Sinnissippi 
Insurance  Company,  a  mutual  insurance  company  organized 
under  the  laws  of  the  State  of  Indiana,  sued  Mason  upon  a 
premium  note,  which  he  had  executed  to  the  company. 

Hie  defendant  answered,  setting  up  for  a  defence  that  the 
note  was  obtained  by  fraud,  stating  the  particulars  of  the 
fraud  The  plaintiff  demurred  to  the  answer,  and  his  de- 
murrer was  overruled ;  and  upon  refusal  of  tl^e  plaintiff  to 
reply  to  the  answer,  tliere  was  final  judgment  rendered  for 
the  defendant 
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The  complaint  fails  to  show  that  the  losses  which  were  to 
be  paid  by  the  money  arising  from  the  assessments  accrued 
during  the  time  covered  by  the  policy  issued  as  the  consid- 
eration of  the  note.  Such  a  defect  in  the  complaint  has 
''  been  held  by  this  court,  in  several  cases,  to  be  a  fatal  defect. 

The  defendant  was  liable  only  for  his  share  of  the  losses 
which  might  happen  during  the  lifetime  of  his  policy,  and 
hence  the  complaint  should  show  that  the  losses  to  be  paid 
with  the  money  sought  to  be  collected  from  the  defendant 
occurred  during  that  time.  Embree  v.  Shideler^  36  Ind.  423, 
and  other  cases  since  decided,  following  that. 

It  is  not  material  then  whether  the  answer  of  the  defend- 
ant was  a  good  defence  to  the  action,  had  the  complaint 
been  good,  or  not.  It  was  not  error  to  overrule  the  de- 
murrer to  the  answer,  the  complaint  being  insufficient.  Tuf- 
pin  V.  Clark f  35  Ind.  378. 

The  judgment  is  affirmed,  with  costs. 

R.  S.  Hicks,  H.  G.  Barkwell,  S.  E.  Perkins,  F.  7.  Mattier, 
and  S.  E.  Perkins,  yr,,  for  appellant 


Clark,  Treasurer,  v.  Carter  et  al. 

Tax. — Statute, — Indebtedness, — A  tax-payer  cannot,  tinder  the  proviso  to  sec- 
tion 23  of  the  assessment  law  of  1869,  3  Ind.  Stat.  511,  deduct  his  inddl- 
edness  out  of  the  amount  of  his  ''money  at  interest,  either  within  or  withoat 
this  State,"  as  required  to  be  given  under  the  second  head  of  the  first  cr 
sworn  statement  provided  for  by  said  section. 

APPEAL  from  the  Clinton  Circuit  Court 

Downey,  J. — Suit  by  the  appellees  against  the  appellant, 
the  object  of  which  was  to  enjoin  the  collection  of  certain 
taxes  alleged  to  have  been  illegally  assessed  and  levied 
against  them,  and  which  the  treasurer  was  about  to  collect 
by  seizure  and  sale  of  property.  The  result  of  the  action 
was  that  the  court  enjoined  the  treasurer  from  collecting  the 
taxes,  and  he  appealed  to  this  court 
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Section  twenty-three  of  the  assessment  law,  as  found  in 
the  Acts  of  18^,  p.  122,  and  3  Ind.  Stat  511,  requires  the 
party  to  be  assessed  to  make  out  two  statements,  in  which 
he  is  to  set  forth,  under  appropriate  heads,  his  property  lia- 
ble to  taxation.  The  first  statement  is  to  be  made  under  oath, 
and  the  second  without  oath.  In  the  first  statement  he  is 
required  to  set  down : 

"  First  Money  on  hand  or  on  deposit,  either  within  or 
without  this  State. 

"Second.  Money  at  interest,  either  within  or  without  this 
State. 

"Third  The  value  of  all  demands  against  any  person  or 
body  corporate,  either  within  or  without  this  State,"  etc. 

After  enumerating  what  shall  be  contained  in  the  second, 
or  unsworn  statement,  there  is  added  this  proviso :  "Pnmded, 
That  each  tax-payer  may  and  is  hereby  authorized  to  de- 
duct the  amount  of  his  indebtedness  out  of  his  solvent 
daims." 

The  question,  and  the  only  question,  in  this  case  is,  whether 
the  tax-payer  can,  by  virtue  of  this  proviso,  deduct  his 
indebte^ess  out  of  the  amount  of  his  "  money  at  interest, 
either  within  or  without  this  State,''  as  required  to  be  given 
under  the  second  head  in  the  first  or  sworn  statement? 

A  majority  of  the  court  are  of  the  opinion  that  he  cannot, 
and  tha^  as  the  circuit  court  held  that  he  could,  the  judg- 
ment of  that  court  must  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 

PETxrr,  C.  J.,  dissents. 
W.  Monvw  and  N.  Trusler,  for  appellant 
M  M.  Ray,  G.  H.  Voss,  B.  F.  Davis,  and  y.  A.  Jffolman, 
for  appellees. 
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£viD£NCB. — Entries  in  a  Book, — ^In  ft  6iiit  upon  a  prom&asorf  note,  where  <he 
defendant  denies  its  execution,  it  is  competent  for  a  'wittaessy^wliose  depositi<m 
is  taken,  to  testify  as  to  the  handwriting  of  the  defendant  in  an  account  book, 
and  to  insert  in  his  deposition  a  copy  of  an  account,  showing  that  the  defend- 
ant, in  his  own  book,  and  in  his  own  handwriting,  has  Stated  the  account  be- 
tween the  parties,  and  the  amount  of  indebtedness  to  the  phdntU^  and  flat 
the  note  sued  on  was  given  to  setde  the  account 

Supreme  Court.— A  judgment  will  not  be  reversed  by  the  Supreme  Court 
where  the  merits  of  the  cause  have  been  fairly  tried  in  the  court  below. 

APPEAL  from  the  Henry  Common  Pleas. 
Pettit,  C.  J. — This  suit  was  brought  by  the  appellee 
against  Thompson  and  one  Bumgardner,  on  a  promissory 
note.  Bumgardner  was  not  served,  ahd  Thompson  answered 
under  oath,  den3ring  the  execution  of  the  note.  Trial  by 
jury;  verdict  and  judgment  for  the  plaintiff  (appellee);  and 
appeal  to  this  court,  where  it  was  reversed  for  the  impro[^r 
admission  as  evidence  of  certain  depositions  which  had  befcb 
taken  before  an  officer  not  authorized  by  our  Jaw  to  take 
depositions.  34  Ind.  94.  The  case  went  back  and  was  re- 
tried by  a  jury  with  the  same  result.  The  appellant  com- 
plains that  the  court  refused  to  suppress  the  following  ptft 
of  the  deposition ,  of  N.  C.  Potest,  taken  by  the.  appellee: 
"  Do  you  see  in  that  book  an  account  of  tfie  plaintiff?  if  so, 
what  does  the  account  state  ?  Answer,  I  find  an  account 
which  is  as  follows : 

"March  ist,  1857. 
*'AsA  L.  Wilson,  Dr.        Cr. 

"To  163  coffee®  13 $  21.19 

To  note  on  Lusher... ..........k... 60.25 

To  cash.. k 120.00 

By  9,125  ft.  timber  @  8 w.« «.  #730.00 

Dr.  bill  of  nails 4.12 

Dr.  cash <oo.OO 

Dr.  cash  to 'Ike' 60.00 

I^r.  yi  bushel  clover  seed 4.0a 
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Dr.  cash ^15.00 

Credit  by  work • II4.00 

''Balance ^275.56 

"Settled  by  note  August  nth,  1857/*  This  is  the  date 
of  the  note  sued  on. 

"State  whether  the  words  and  figures,  'balance,  JI27S.56/ 
in  lead  pencil  mark,  were  in  the  book  when  you  gave  your 
testimony  in  this  suit  before.  Ans.  I  have  no  recollection 
of  ever  seeing  these  figures  before. 

''State  in  whose  handwriting  the  account  is.  Ans.  I 
think  some  of  it  is  in  Alexander  Samuel's  handwriting; 
some  of  it  is  in  Mr.  Thompson's  handwriting;  '^  bushel 
of  clover  seed^  ^.00,'  'credit  by  work,  JS4.00,'  'settled  by 
note  August  nth,  1857,'  is  all  in  Thompson's  handwriting." 

The  reasons  urged  for  the  suppression  of  the  above 
portion  of  the  depo^tion  are,  that  it  purports  to  give  the 
contents  of  a  written  instrument,  to  wit,  the  book  of  the 
appellant,  the  book  being  in  the  court  as  a  part  of  the  depo- 
sition, and  being  the  best  evidence  of  its  contents;  and 
because  the  evidence  is  irrelevant  and  immaterial,  and  for 
the  reason  that  the  deponent  testifies  to  the  appellant's  hand- 
writing, without  showing  himself  to  be  an  expert,  or  to  be 
acquainted  with  the  handwriting  of  appellant. 

If  this  objection  is  true  as  to  the  book  being  already  in 
evidence  as  a  part  of  a  deposition,  then  the  bill  of  excep- 
tions, which  says,  "this  was  all  the  evidence  given  in  the 
case,"  is  false ;  for  neither  the  book  nor  a  copy  of  it  is  in  the 
bill  of  exceptions  or  the  record. 

The  object  and  purpose  of  this  evidence  was  to  show  that 
the  appellant,  on  his  own  book,  and  in  his  own  handwriting, 
had  stated  the  account  between  the  parties,  and  that  he  was 
indebted  to  the  appellee,  and  that  he  had,  in  his  own  hand- 
writing, shown  that  he  had  given  his  note,  the  one  sued  on, 
to  settle  the  account 

The  transcript  shows  an  account,  which  shows  that  the 
Vol.  XL. — 13 
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note  was  given  on  the  day  of  the  entry  in  the  book,  and  for 
the  exact  amount  shown  to  be  due  the  appellee. 

The  appoUant  asked  the  court  to  give  the  following  in- 
struction: "The  jury,  in  making  up  their  verdict,  will  not 
consider  any  entries  made  in  the  book  referred  to  in  the 
depositions,  they  forming  no  part  of  the  evidence  in  the 
case."  This  was  refused,  but  the  court  gave  the  proper  in- 
struction, that  if  the  note  was  not  signed  by  the  defendant, 
it  must  be  shown  that  it  was  signed  by  some  person  wlio 
was  fully  authorized  to  sign  It  There  was  no  error  in  tUs 
ruling. 

We  cannot  say  that  all  of  the  evidence  is  in  the  record^ 
though  the  bill  of  exceptions  says  that  it  is,  while  the  coun- 
sel for  appellant  say  that  a  book  was  in  evidence,  which  is 
not  in  the  transcript ;  but  we  say  that  the  transcript  is  un- 
necessarily large,  made  up  of  not  only  duplicates,  but  of 
triplicates,  and  that  rule  nineteen,  in  reference  to  marginal 
Motes,  has  not  been  complied  with.  We  have,  however,  ex- 
.amined  all  the  evidence  and  rulings  of  the  court,  and  we 
have  no  doubt  that  right  and  justice  have  been  done  to  the 
appellant,  and  that  his  appeal  here  is  merely  captious,  and 
we  cannot  reverse  the  judgment  when  no  wrong  has  been 
done  to  the  appellant.  "  Nor  shall  any  judgment  be  stayed 
or  reversed,  in  whole  or  in  part,  where  it  shall  appear  to  the 
court  that  the  merits  of  the  cause  have  been  fiiirly  tried  and 
determined  in  the  court  below."    Sec.  580, 2  G.  &  H.  278. 

The  merits  of.  the  cause  were,  in  our  opinion,  fairly  tried 
in  the  court  below. 

The  judgment  is  af&rmed,  at  the  costs  of  the  appellant, 
with  five  per  cent,  damages. 

M,  E.  Forkner  and  M,  L.  Bundy,  for  appellant 

y.  B.  Martindale^  %  Bnrwn,  and  R.  Z.  Pblk,  for  appellee. 
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Church,  Jr.,  v.  Fisher,  Adm'r. 

VucaOt-'Aflpealr^NoHce, — Where  one  tif  several  defendants  appeals  to  the 
SiqncBie  Courty  >nthovt  seiviag  notice  of  &e  apped  on  the  other  defendants, 
and  filing  proof  diereof  irith  the  clerk  of  the  Supmne  Court,  die  i^peal  will 
be  dismissed. 

APPEAL  from  the  Marion  GtiI  Circuit  Court 
DofWNET,  J.<— The  judgment  in  the  circuit  court  in  <iib  case 
wo  readered  against  three  defendants.    One  only  of  them 
has  af^teakd,  without  complying  with  2  G.  &  H.  2;ro,  sec.  5$f  • 
The  2q)peal  is  dismissed,  with  costs. 
W.  W.  Woollen  and  y.  H.  RuddeU,  for  appellant 
£  B.  Dtmcan  and  y.  S.  Duncan,  for  appellee. 


Rafert  v.  Scroggins. 

COKTBAcr. — OtsUm. — ^A  custom  cannot  be  introduced  in  evidence  to  control 
an  express  contiact  To  prove  a  custom,  it  must  be  shown  that  it  has  been 
iwttahlifilifd  for  a  considerahle  length  of  time,  or  that  it  was  of  such  standing 
as  to  raise  a  reasooable  presumption  that  the  parties  contracted  with  reference 
to  it 

APPEAL  from  the  Morgan  Common  Pleas. 

Worden,  J. — This  was  an  action  by  Scroggins  against 
Rafert  on  an  account  for  work  and  labor.  Issue,  trial  by  the 
court,  finding  and  judgment  for  the  plaintiff.  Motion  for 
new  trial  by  defendant  overruled,  and  exception. 

Two  points  are  made  by  the  appellant  for  a  reversal;  first, 
fliat  the  court  excluded  competent  evidence  offered  by  the 
defendant;  and,  second,  that  the  damages  assessed  are  ex- 
cessive. 

The  most  of  the  work  done  by  the  plaintiff  for  the  de- 
fendant was  done  in  the  business  of  house  building,  and 
while  the  plaintiff  was  learning  the  trade  of  a  house  carpen- 
ter.   There  seems  to  have  been  a  contract  between  the 
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plaintifT  and  defendant  as  to  the  compensation  to  be  paid  by 
the  defendant  to  the  plaintiff  for  his  work,  but  there  is  a 
little  disagreement  as  to  the  precise  terms  of  the  contract. 
On  the  trial,  the  defendant  offered  to  prove,  by  several  prac- 
tical house  carpenters,  that  there  was  a  customary  rule  ex- 
isting in  that  locality  among  house  carpenters  and  mechanics 
relating  to  apprentices,  which  was,  that  the  apprentice  was 
required  to  work  while  learning  the  trade,  and  that  he  re- 
ceived his  instructions  and  boarding  free,  receiving  no  other 
pay  for  the  first  year,  fifty  dollars  for  the  second  year,  and 
seventy-five  dollars  for  the  third  year.  This  evidence,  on 
objection  beingwmade,  was  excluded. 

It  may  well  be  doubted  whether  a  custom  can  be  hdd 
valid  unless  it  be  coextensive  with  the  boundaries  of  the 
State.  Harper  v.  Pound,  10  Ind.  32.  However  this  niay  be, 
a  custom  cannot  be  introduced  to  control  the  express  con- 
tract of  the  parties.  Atkinson  v.  AUen,  29  Ind.  375*  "^^ 
proof  offered  fell  short  of  showing  a  valid  custom  in  another 
respect  It  did  not  show  that  the  custom  had  been  estab- 
lished for  any  considerable  length  of  time,  or  that  it  was  of 
such  standing  as  to  raise  a  reasonable  presumption  that  die 
parties  contracted  with  reference  to  it  Wallace  v.  MorpxR^ 
23  Ind.  399. 

There  was  no  error  in  excluding  the  evidence. 

We  do  not  feel  justified  in  disturbing  the  judgment  on 
the  evidence.  There  was  evidence  tending  to  sustain  fe 
finding  for  the  full  amount  found,  viz.,  seventy-five  dollars. 
There  have  been  two  trials  of  the  cause;  one  before  a  jus- 
tice oif  the  peace,  where  the  suit  was  commenced,  when  4e 
plaintiff  recovered  one  dollar  and  forty-five  cents  more  than 
the  recovery  in  the  court  of  common  pleas,  to  whidi  the 
cause  was  appealed. 

The  judgment  below  is  affirmed,  with  costs. 

A.  £nnis,  for  appellant 

W.  R.  Harrison  and  W.  S.  Shirley,  for  appellee. 
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BONHAM  ET  AL.  t^.  KeEN  ET  AL. 

SunLEMB  CfXKT.^^Assignment  of  Error, — Insufficient  Complaini, — ^An  assign- 
ment kH  enar  in  the  Supreme  Court,  that  the  conq>laint  does  not  state  facts 
saiSdeDt  to  constitute  a  cause  of  action,  presents  this  question,  although  no 
demmrer  was  filed  below. 

yUnss^.'^Hushand  and  Wifs^^-^SlamUr, — ^The  husband  of  a  woman  charged, 
as  defendant  in  an  action  for  slander,  with  having  used  the  slanderous  words, 
cannot  testify  as  a  witness  as  to  the  weirds  used.  MmsUr  ▼•  Hardi$^^  33  Ind. 
176,  orexTuled  on  this  point. 

APPEAL  from  the  Daviess  Circuit  Court. 

Pettit,  C.  J.-T-The  appellees  brought  this  suit  against  the 
appellants  for  slander,  and  we  would  willingly  set  out  the 
complaint,  but  for  its  vulgar  words,  which  we  think  would 
be  a  disgrace  to  our  reports,  and  ought  not  to  be  published 
in  them.  It  is,  however,  in  due  and  proper  form,  and  charges 
fhat  Mrs.  Keen  had  a  loathsome  and  venereal  disease. 

Answer  of  general  denial;  trial  by  jury,  and  verdict  for 
tbe  plaintiiTs  (appellees)  for  six  hundred  dollars.  Motion  for 
a  new  trial  for  the  reasons,  *' first,  the  verdict  is  contrary  to 
law  and  not  sustained  by  evidence;  second,  excessive  dam^ 
ages;  third,  error  in  refusing  to  give  an  instruction  asked  to 
the  jury;  fourth,  error  in  excluding  Mr.  Bonham's  testi- 
mony." This  motion  was  overruled,  exception  taken,  and 
judgment  rendered  on  the  verdict. 

The  errors  assigned  are,  "first,  in  refusing  to  allow  the 
defendant  Martin  L.  Bonham  to  testify  as  to  the  alleged 
slanderous  words  spoken  by  his  wife  and  co-defendant; 
second,  in  refusing  to  give  the  instruction  asked  hy  the  de- 
fendants; third,  in  overruling  the  motion  for  a  new  trial, 
and  rendering  final  judgment  on  the  verdict,  the  complaint 
not  containing  facts  sufficient  to  constitute  a  cause  of  action." 
The  first  and  second  assignments  are  no  assignments  of 
en-or,  but  are  only  causes  for  a  new  trial,  which  we  can  and 
must  consider  under  the  third  assignment  of  error.  Under 
tbis  assignment  of  error  it  is  said  that  the  complaint  is  not 
sufficient  (which  we  hold  may  be  taken  advantage  of  here 
without  any  question  having  been  raised  on  it  below),  but  if 
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a  complaint  which,  in  proper  form,  charge  that  one  woman 
said  of  another  the  words  charged  in  the  complaint  (and  ve 
cannot  conceive  of  a  grosser  slander),  is  not  a  cause  of  action, 
we  know  of  no  words  that  would  be  actionable.  We  hold  the 
complaint  good  and  the  words  to  be  slanderous,  and  will  not 
reverse  the  judgment  for  want  of  a  sufficient  complaint 

Could  Bonham,  one  of  the  defendants,  and  husband  (tf  his 
wife,  who  was  charged  with  the  slander,  testify  as  to  what 
words  were  used  and  spoken  by  his  wifb  ?  We  hold  that 
he  could  not  Her  land  would  be  first  and  primarily  liaUe 
for  any  judgment  that  might  be  recovered,  i  G.  &  H.  374, 
sec.  4. 

The  case  of  ATotaler  v.  Harding^  33  Ind.  176,  so  far  as  it 
holds  that  the  husband  may  be  a  witness  in  such  a  case,  is 
overruled.  The  instruction  asked  and  refused  is,  like  the  com- 
plaint, unfit  to  be  set  out;  but  we  hold  that  it  was  properly 
refused,  either  class  of  words  being  equally  slanderous,  and 
that  there  was  no  substantial  variance  in  their  purport  from 
those  set  out  in  the  complaint 

The  evidence,  while  it  is  not  in  strict  accord  as  to  the 
slanderous  words  spoken,  fully  sustains,  warrants,  and  justi- 
fies the  verdict,  and  we  cannot  say  that  for  using  such  lan- 
guage by  one  woman  of  another  six  hundred  dollars  are 
excessive  damages ;  nor  would  we  disturb  the  verdict  and 
judgment  if  the  amount  had  been  doubled. 

Tlie  judgment'is,  in  all  things,  affirmed,  at  the  costs  of  (be 
appellants,  with  five  per  cent,  damages. 

y.H.O'NeaU,  T.R.  CbW,  and  iV. /:  J{fa&//,  for  appellants. 

y.  W.  Burton  and  5.  H.  Taylor^  for  appellees^ 


BysRs  V.  Daughertv  ist  al, 

FKAVD.'^BxMaUm  rf  /Mttntment.'-'yfhen  a  diffeNaot  iutntneiA  bam  dMi 
which  a  pai^  sappoecs  he  is  csecadsg  »  frwdiiUiitl^  wburitHtfd  hf  Uk 
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other  party  to  it«  it  constitutes  a  fraud  which  will  prerent  a  reooreiry  on  the 
instrument  executed. 
CoifRACTd — PUadrng^^Evidenee^-Axi  a  suit  upon  a  promissory  note,  giyen  in 
puBuance  of  a  contract  appointii^  the  maker  of  the  note  an  agent  for  the 
sale  of  a  patented  article,  and  agreeing  that  he  should  have  the  right  to  order 
and  receive  sudi  articles  of  a  certain  manufacturer,  at  a  certain  price,  to  be 
paid  by  said  agient,  an  answer  alleging  that  the  patent  right  was  of  no  value, 
but  was  a  cheat  and  a  fraud,  and  that  there  was  no  consideration  for  the  note, 
did  not  anthorise  proof  that  said  nuura&ctnrer  refiised  to  deUver  the  aitidcs 
vnkss  paid  iss  in  advance. 

APPEAL  from  the  Warren  Common  Pleas. 

Downey,  J. — Suit  by  the  appellees  against  the  appellant 
on  a  promissory  note  for  two  hundred  dollars,  made  by  the 
appellant  to  one  Tobin,  and  indorsed  by  him  to  the  ap- 
pellees. 

The  note  was  executed  by  Byers  as  the  consideration  for 
the  making  of  the  following  agreement:  "Know  all  men 
by  these  presents,  that  Thomas  H.  Tobin,  of  Missouri,  for 
and  in  consideratfon  of  the  profits  of  ten  machines,  being 
the  sum  of  two  hundred  dollars  to  me  ia  hand  paid,  the  re- 
cdpt  of  which  is  hereby  acknowledged,  I  do  hereby  agree 
with  Elijah  C.  Byers  to  constitute  and  appoint  the  said  E.  C. 
Byers  my  special  agent  to  sell  Wm.  H.  Elliott's  Hay  Load- 
ing Device,  patented  April^  26th,  1864,  in  the  townships  of 
Jordan  and  Steuben,  county  of  Warren,  and  State  of  Indiana, 
Said  agency  to  be  permanent  and  to  continue  ten  years  from 
the  1st  of  January,  1870 ;  and  I  further  agree  that  I  will  nof 
appoint  any  more  agents  to  sell  the  said  machines  in  said 
townships  above  named ;  and  it  is  further  agreed,  that  the 
said  E.  C.  Byers,  after  examining  and  testing  said  machine, 
IS  desirous  of  obtaining  the  agency,  and  hereby  agrees  to 
pay  the  above  sum  to  said  Tobin,  or  his  legal  representa- 
tives, and  also  ten  per  cent  of  all  net  profits  arising  from  the 
sale  of  said  machines  in  said  townships,  after  deducting  the 
amount  paid  for  this  agency  by  the  said  E.  C.  Byers,  together 
with  all  necessary  expenses  incurred  in  selling  the  machines 
as  aforesaid ;  provided  always  that  it  shall  be  legal  for  the 
said  E.  C.  Byers,  or  his  legal  representatives,  to  assign  and 
transfer  this  agency  to  any  other  responsible  party  or  parties 
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in  said  county  or  township ;  and  the  said  E.  C.  Byers  or  his 
assigns  shall  at  all  times  be  entitled  to  order  and  receive 
the  machines  from  J.  K.  Snyder,  of  La&yette,  Indiana,  for 
the  sum  of  eighteen  dollars  each,  as  per  contract  with  said 
manufacturer;  retail  price,  thirty-eight  dollars ;  and  it  is  fur- 
ther agreed  by  the  said  Tobin,  that  the  agent  in  said  county 
who  sells  the  largest  number  of  machines  in  each  year  shall 
be  entitled  that  year  to  the  price  of  two  machines  at  the 
shop,  said  amount  to  be  deducted  from  the  percentage  due  to 
said  Tobin  on  the  machines  sold ;  provided  always  that  the  per- 
centage above  named  amounts  that  year  to  the  cost  of  two 
machines ;  and  the  said  E.  C  Byers  hereby  agrees  to  act  as 
agent  for  the  said  Tobin  upon  the  said  terms  and  stipulations 
above  set  forth.  In  witness  whereof  we  have  hereunto  set 
our  hands  and  seals  this  23d  day  of  November,  A.  D.  1869. 

"Thos.  H.  Tobin.  [seal] 
*'  E.  C  Byers.       [seal]*' 

The  defendant  pleaded,  first,  that  the  note  was  obtained 
by  the  fraud  of  the  payee,  setting  out  the  particulars ;  second, 
that  the  patent  right  was  of  no  value,  but  was  a  cheat  and  a 
fraud,  and  that  there  was  no  consideration  for  the  note. 

A  demurrer  filed  by  the  plaintiff  to  the  paragraphs  of  the 
answer,  on  the  ground  that  they  did  not  state  facts  sufficient, 
was  sustained  as  to  the  first,  and  overruled  as  to  the  second. 
Reply  to  the  second  paragraph  of  the  answer  by  the  general 
denia^. 

The  cause  was  tried  by  jury,  and  there  was  a  verdict  for 
the  plaintiffs.  A  new  trial  was  asked  by  the  defendant,  be- 
cause, first,  the  verdict  is  not  sustained  by  the  evidence; 
second,  it  is  contrary  to  law ;  third,  the  refusal  of  the  court 
to  allow  the  defendant  to  prove  certain  facts  which  he  offered 
to  prove,  and  set  them  out  in  writing,  to  which  ruling  the 
defendant  excepted;  fourth,  the  sustaining  of  the  plaintiffs' 
demurrer  to  the  first  paragraph  of  the  defendant's  answer. 

This  motion  was  overruled,  and  final  judgment  rendered 
on  the  verdict  for  the  plaintiflfl 

The  errors  assigned  by  the  appellant  are,  first,  that  the 
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verdict  of  the  jury  was  contrary  to  the  evidence ;  second, 
the  judgment  of  the  court  was  contrary  to  the  evidence  and 
not  sustained  by  the  evidence ;  third,  that  the  judgment  of 
the  court  below  was  contrary  to  law  and  is  not  sustained  by 
the  law;  fourth,  the  court  erred  in  sustaining  the  plaintiffs' 
demurrer  to  defendant's  answer;  fifth,  the  court  erred  in 
refusing  to  allow  the  defendant  to  prove  certain  facts,  which 
are  set  out  in  a  bill  of  exceptions  herein ;  and,  sixth,  the 
ccmrt  erred  in  refusing  a  new  trial. 

The  fourth  and  sixth  assignments  are  the  only  ones  which 
present  any  question  to  this  court.  The  first,  second,  third, 
and  fifth  are  merely  the  repetitions  of  reasons  for  a  new  trial, 
and  are  presented  by  the  sixth  assignment. 

It  is  alleged  in  the  first  paragraph  of  the  answer,  to  which 
a  demurrer  was  sustained,  that  the  defendant's  signature  to 
Ae  note  is  genuine,  but  that  it  was  procured  by  the  fraud 
and  skilful  manipulations  of  the  plaintiffs,  in  this  way :  The 
piaintifis'  agent,  Thos.  H.  Tobin,  was  at  the  house  of  defend- 
ant, trying  to  sell  him  a  patent  machine  for  lifting  hay,  known 
as  "Wm,  H.  Elliott's  Hay  Loading  Device,"  the  price  of 
which,  for  use  in  the  whole  county  of  Warren,  was  two 
hundred  dollars ;  but  the  defendant  wholly  and  totally  refused 
to  buy  said  machine,  and  refused  to  give  a  note  for  the  same, 
which  said  agent  offered  to  take,  payable  one  year  after 
date.  The  said  agent,  Tobin,  then  ^appointed  the  defendant 
a  special  agent  for  said  machine  for  the  townships  of  Steuben 
and  Jordan,  in  said  county,  and  they  entered  into  a  written 
agreement  to  that  effect,  which  is  above  set  out ;  that  by  the 
terms  of  said  agreement,  it  was  made  the  duty  of  this 
defendant  to  sign  a  receipt  for  two  hundred  dollars,  one  of 
which  was  made  out  and  stamped,  and  is  filed  herewith,  and 
the  printed  signature  of  Thomas  H.  Tobin  attached  thereto 
at  the  bottom.  To  this  receipt  the  agent  aforesaid  told  the 
defendant  that  it  was  necessary  for  him  also  to  sign  his 
name.  And  so,  after  the  arrangement  was  all  made,  and 
defendant  sat  down  to  sign  his  name,  having  before  read  all 
the  papers,  he  signed  said  agreement  and  then  put  his  name 
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to  what  he  thought  was  the  receipt  that  he  bad  read ;  it  and 
the  note  sued  on  both  being  printed  blanks  and  having  much 
the  same  general  appearance;  but  instead  of  the  receipt,  the 
agent,  fraudulently  and  with  intent  to  cheat  and  procure  the 
signature  to  a  oote,  did  slip  the  note  sued  on  before  the 
defendant,  and  he,  without  reading  it,  then  put  his  name  to 
it  by  mistake,  which  mistake  was  brought  about  by  the  fraud 
of  the  plaintiffs,  through  their  agent;  wherefore,  etc. 

Where  a  different  instrument  from  that  which  the  party 
supposes  he  is  executing  is  fraudulently  substituted  by  the 
other  party  to  it,  there  can  be  no  doubt  but  that  this  is  fraud. 
The  party  does  not  do  what  he  meant  to  do.  He  intended 
to  sign  one  instrument,  and  by  the  fraud  is  made  to  sign 
another  and  different  one.  The  answer  in  question  setting 
up  these  facts  constituted  a  valid  defence  to  the  action. 
I  Chitty  PI.  483,  note  i ;  Van  Valkenburgh  v.  Rouk^  12  John*. 
337  >  Taylor  v.  King,  6  Munf.  358. 

As  to  the  evidence  which  maybe  introduced  under  such  a 
pleading,  when  not  verified,  see  Unthank  v.  Tlu  Henry  Caunfj 
Turnpike  Co.,  6  Ind.  125,  and  other  cases  following  it;  and 
that  the  pleading  is  good  on  demurrer  as  an  answer,  without 
being  verified,  see  HiU  v.  Jones,  14  Ind.  389,  and  casei 
cited ;  Wade  v.  Mussleman,  14  Ind.  362  ;  McNeer  v.  Dipkjf 
14  Ind.  18. 

We  are  referred  by  counsel  for  the  appellees  to  the  case  of 
Seeright  v.  Fletcher,  6  Blackf.  380,  and  other  cases,  and  it  is 
insisted  that  the  appellant  should  have  read  the  instrument 
before  signing  it  But  we  think  this  case  is  not  in  point 
The  appellant  alleges  that  he  did  read  the  instrument  which 
he  intended  to  sign,  but  that  another  was  fraudulently  sub- 
stituted for  it  by  Tobin.  It  is  also  contended  that  the  ap- 
pellee must  have  known,  from  the  reading  of  the  agreement, 
that  it  was  a  note,  and  not  a  receipt,  which  he  was  signing. 
But  we  do  not  think  so.  He  was  to  pay  the  sum  of  two 
hundred  dollars,  and  the  agreement  recites  that  that  amount 
was  paid  in  hand.  If  this  was  not  true,  and  the  money  was 
not  paid  in  hand,  it  does  not  appear  that  the  appellant  was 
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to  execute  a  note  for  it  He  alleges  that  he  supposed  he 
was  signing  a  receipt 

We  proceed  to  examine  the  reasons  for  a  new  trial.  There 
is  no  ground  for  the  first  and  second  reasons.  The  fourth 
is  not  a  reason  for  granting  a  new  trial,  and  we  have  already 
coQsidered  the  question  as  to  the  sufficiency  of  the  first 
paragraph  of  the  answer.  The  ground  of  the  third  reason  for 
a  new  trial  is  this :  On  the  trial  of  the  cause,  the  defendant 
offered  to  prove  that,  after  he  took  the  agency  to  sell  ma- 
chines in  the  townships  in  the  agreement  herein  set  forth, 
he  went  to  Lafiiyette  to  J.  K.  Snyder,  the  manu&cturer  of 
said  machines,  and  asked  for  and  demanded  them  of  the 
said  Snyder,  on  the  order  of  said  Tobin,  and  that  Snyder 
refused  to  let  any  go,  and  said  he  was  not  manufitcturing 
any  for  Tobin,  nor  would  he  manu&cture  any  for  him  unless 
he  would  pay  for  them  in  advance ;  and  that  there  were  no 
machines  at  the  manufactory  for  Tobin  on  the  order  presented, 
nor  would  he  manufacture  any  for  him  unless  paid  for  in 
advance.  There  was  nothing  in  the  answer  filed  by  the  de- 
fendant which  justified  the  introduction  of  this  evidence.  It 
was  wholly  inmiaterial  to  the  issue  formed. 

We  do  not  find,  however,  any  stipulation  in  the  agreement 
which  we  have  set  out  by  which  Tobin  was  either  to  furnish 
the  machines  in  question,  or  to  allow  them  to  be  obtained 
from  Snyder  on  his  account  It  was  agreed  that  Byers 
should  be  entitled  to  order  and  receive  the  machines  at 
eighteen  dollars  each,  but  we  think  we  must  understand 
irom  the  agreement  that  this  price  was  to  be  paid  by  him. 
Hence  we  think,  for  this  reason  also,  that  the  evidence  ofiered 
was  immaterial,  and,  therefore,  properly  excluded. 

The  judgment  is  reversed,  with  costs^  and  the  cause  re- 
manded with  instructions  to  overrule  the  demurrer  to  the 
first  paragraph  of  the  answer,  and  to  permit  the  defendant 
to  verify  that  paragraph,  if  he  shall  desire  to  do  ho,  and 
for  further  proceedings. 

B.  F.  Gregory  and  %  Harper^  for  appellant 

y.  McCabe,  for  appellees. 
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Demurrer. — ArgumentaHve  General  Denial. — ^A  ruling  upon  a  demurer  to 
paragraphs  of  an  answer  that  are  no  more  than  an  argumentative  gen6a] 
denial  (the  general  denial  being  on  file)  cannot  be  made  available  as  eiror. 

Promissory  Note. — Relation  of  Parties  to  Each  Other. — Suit  by  A.  against  B. 
and  C,  as  makers^  and  D.  and  E.,  as  indorsers,  of  a  promissory  note  payabk 
to  D.  In  a  cross  complaint  C.  alleged  that  he,  and  D.  and  E.,  were  sureties 
for  B.  D.  and  E.,  in  a  cross  complaint,  alleged  that  they  were  accommoda* 
tion  indorseis  for  B.  and  C.    Issues  were  joined  on  the  cross  complaints. 

Held^  that  the  relation  of  the  parties  on  the  note  to  each  other  was  a  proper 

subject  of  inquiry  under  the  issues  joined. 
*  Held,  also,  under  the  evidence,  that  C.  was  the  surety  of  B.,  and  as  between 
himself  and  D.  and  E.,  he  was  liable  for  the  payment  of  the  note  prior  to  D. 
and  E. 

SMOL-^Waiver  of  Demand  and  NotUe.-^K  waiver  of  demand  of  payment^ 
and  notice  of  non^yment,  contained  on  the  face  of  a  promissory  note,  does 
not  change  the  relative  rights  and  liabilities  of  the  parties  as  to  each  other. 

APPEAL  from  the  Johnson  Common  Pleas. 

Downey,  J. — ^The  Second  National  Bank  of  Franklin,  In- 
diana, sued  Alexander  and  Core  as  the  makers,  and  Fesler  and 
Wilson  as  indorsers,  of  a  promissory  note  payable  to  Fesler, 
at  the  said  bank,  and  indorsed  by  him  and  Wilson.  Fesler 
and  Wilson  filed  a  cross  complaint,  alleging  that  they  were 
indorsers  for  Alexander  and  Core,  and  asking  that  judgment 
might  be  rendered  against  said  Alexander  and  Core  as  prin- 
cipals, and  against  them  as  indorsers  only.  To  this  cross 
complaint  Core  filed  a  general  denial.  Core  also  filed  a  cross 
complaint,  in  which  he  alleged  that  he  received  no  part  of 
the  proceeds  of  the  note,  and  that  the  note  was  executed  by 
Alexander  as  principal,  and  Core,  Fesler,  and  Wilson  as  his 
securities.    This  was  denied  by  Fesler  and  Wilson. 

Judgment  was  rendered  against  all  the  defendants  in  favor 
of  the  bank,  and  the  court  found  that  Alexander  was  prin- 
cipal in  the  note,  that  Core  was  his  security,  and  that  Fesler 
and  Wilson  were  accommodation  indorsers  for  Alexander 
and  Core,  and  made  an  order  that  the  sheriff  first  levy  on 
and  exhaust  the  property  of  Alexander,  then  next  that  of 
Core,  before  he  should  levy  on  that  of  Fesler  and  Wibon. 


NOVEMBER  TERM,  1872.  30$ 

Core  V,  WUson  ei  aL 

No  question  was  or  is  made  with  reference  to  the  correct- 
ness of  the  judgment  in  favor  of  the  bank,  but  Core  moved 
the  court  to  grant  him  a  new  trial  as  to  the  issues  made 
upon  the  cross  complaints,  for  the  reasons,  first,  the  finding 
of  the  court  is  not  sustained  by  sufficient  evidence ;  and, 
second,  because  the  finding  is  contrary  to  law.  This  motion 
was  overruled,  and  exception  was  properly  taken,  and  the 
evidence  set  out  in  a  bill  of  exceptions. 

The  errors  assigned  call  in  question  the  correctness  of 
a  ruling  of  the  court  in  striking  out  a  part  of  the  third  par- 
agraph of  the  cross  complaint  of  Core.  We  are  not  able  to 
see  that  this  assignment  involves  the  merits  of  the  question 
in  controversy.  The  question  was  fully  before  the  court 
upon  the  issues,  without  that  part  of  the  cross  complaint  in 
question. 

The  second  and  third  errors  assigned  are  the  overruling 
of  the  demurrers  of  Core  to  the  second  and  third  para- 
graphs of  the  answer  of  Fesler  and  Wilson  to  his  cross  com- 
plaint We  do  not  regard  these  paragraphs  as  at  all  ma- 
terial to  the  question  which  was  sought  to  be,  and  was, 
presented.  The  cross  complaint  and  the  general  denial  of  it 
involved  the  whole  question  as  to  whether  the  parties  occu- 
pied the  relation  of  co-sureties  for  Alexander  or  not.  The 
special  paragraphs  were  no  more  than  argumentative  denials, 
and  it  was  not  an  available  error  to  overrule  the  demurrers 
to  them,  no  more  than  it  would  have  been  to  have  sustained 
them. 

Upon  the  main  question  which  was  presented  by  the 
motion  for  a  new  trial,  we  have  no  doubt  In  Wilson  v. 
Stanton^  6  Blackf.  507,  it  is  said  by  the  learned  judge  who 
delivered  the  opinion  of  the  court:  "Had  the  note  taken 
up  by  Stanton  been  what  is  called  business  paper,  regularly 
transferred  by  Stanton  to  Wilson  and  by  him  to  the  bank, 
there  would  not  be  the  slightest  doubt  as  to  the  rights  and 
liabilities  of  the  respective  parties.  Each  indorser  would 
have  placed  his  name  upon  the  note,  knowing  that  he 
theteby  rendered  himself  conditionally  liable  to  every  sub* 
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sequent  holder^  and  that  he  had  his  recourse  against  every 
antecedent  party,  for  the  whole  amount  which  he  might  be 
obliged  to  pay.    Contribution  would  have  been  out  of  the 
question.    Is  there  any  reason  why  the  same  principles 
should  not  be  applied  to  accommodation  paper?    We  see 
none.    When  a  man  is  requested  to  place  his  name  upon 
such  paper,  the  object  is  to  give  it  additional  credit    He 
complies  or  refuses,  as  he  judges  compliance  to  be  safe  or 
unsafe ;  and  this  he  does  in  reference  to  the  security  which 
the  instrument  already  possesses.    At  least,  this  is  the  fair 
presumption  in  the  absence  of  all  explanatory  evidence. 
This  subject  was  brought  directly  before  the  supreme  judi- 
cial court  of  Massachusetts,  in  CImrch  v.  Barlow^  9  Pick. 
547 ;  and  it  was  decided  that  there  was  no  distinction  between 
the  rights  and  liabilities  of  indorsers  of  business  and  accom- 
modation paper;  and  that  the  second  [first]  indorser  of  the 
latter,  who  had  paid  the  money  due,  could  not  sue  the  first 
[second]  indorser  for  contribution.     And  such  is  our  con- 
clusion, viewing  the  accommodation  indorser  merely  as  such." 
It  appears  that  Alexander  became  insolvent,  and  an  instru- 
ment was  prepared  and  sig^ned  by  a  number  of  persons,  in- 
cluding Core,  Wilson,  and  Fesler,  which  stated,  tiiat  for  the 
purpose  of  enabling  Alexander  to  pay  his  indebtedness  in 
full,  the  parties  thereto  agreed  to  pay  on  demand  to  a  trus^ 
tee  to  be  appointed  by  a  majority  of  the  creditors,  the 
amounts  set  opposite  to  the  names  of  the  signers,  on  condi* 
tion,  first,  that  Alexander  should  convey,  or  cause  to  be  con- 
veyed,  to  the  trustee  all  his  estate  held  by  his  wife  or  chil- 
dren, to  be  by  the  trustee  converted  into  money  and  applied 
to  the  payment  of  the  debts  of  said  Alexander ;  second,  thai 
said  Alexander  should  pay,  or  secure  to  the  entire  satis&c- 
tion  of  his  creditors,  the  full  amount  of  his  indebtedness; 
third,  that  any  sum  thus  subscribed  should  be  applied  in 
payment  of  any  claim  held  by  the  subscriber  thereof  against 
said  Alexander,  or  for  which  he  might  be  liable  as  security 
or  otherwise  for  said  Alexander.    Core,  Fesler,  and  Wilson, 
each  for  himself,  signed  this  paper ;  Core  affixing  to   his 
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name  the  sum  of  three  thousand  five  hundred  and  fifty  dol- 
lars, Fesler  one  thousand  four  hundred  dollars,  and  Wilson 
two  thousand  dollars.  It  also  appears  that  they  each  sub- 
scribed such  amount  expecting  that  it  would  be  cancelled 
and  satisfied  by  the  amount  which  they  were  liable,  or  might 
become  liable,  to  pay,  in  consequence  of  being  upon  the  note 
in  question.  It  is  claimed  by  counsel  for  the  appellant  that 
by  signing  this  paper,  Fesler  and  Wilson .  are  estopped  to 
say  that  they  were  not  co-sureties  with  him  on  the  note. 
We  do  not  see  upon  what  principle  they  could  be  estopped. 
If  they  were  ultimately  made  liable  on  the  note  and  had  the 
money  to  pay,  they  would  be  entitled  to  have  the  amount  so 
paid  applied  in  satisfaction  of  their  subscription.  If  they 
were  not  so  made  liable  on  the  note,  they  would,  we  suppose, 
have  to  pay  their  subscription  in  money  to  the  trustee,  if  the 
subscription  was  valid  and  binding.  We  think  it  may  be  in- 
ferred, flx)m  the  evidence,  that  Core  was  not  regarded  by 
Feder  and  Wilson  as  certainly  solvent  and  safe  at  the  time, 
and  that  Aey  may  have  signed  the  paper  in  question  as  a 
means  of  inducing  Alexander  to  apply  the  property  under 
his  control  to  the  payment  of  his  debts,  and  thus  shield 
themselves  from  any  contingent  liability.  But  their  liability 
on  this  paper,  or  their  not  being  liable  upon  it,  cannot  affect 
the  question  as  to  whether  they  were  co-sureties  with  Core 
or  not  He  was  clearly  the  surety  of  Alexander,  and,  as  be- 
tween himself,  and  Fesler  and  Wilson,  was  liable  to  the 
psyment  of  the  note  prior  to  them.  It  does  not  appear  what 
was  done  with  this  agreement,  whether  Alexander  ever  com- 
plied with  its  conditions  or  not,  or  whether  any  of  the 
amounts  subscribed  were  or  were  not  ever  paid. 

Again,  it  is  contended  by  counsel  for  the  appellant,  that 
because  the  note  contained  upon  its  &ce  a  waiver  of  any  de- 
mand of  payment  and  notice  of  non-payment,  thereby, 
in  legal  effect,  the  indorsers  became  bound  with  Core,  who 
signed  the  note  on  its  face,  as  co-sureties  with  him.  It  is 
now  quite  common  for  bills  of  exchange  and  promissory 
notes  to  contain  a  stipulation  that  the  drawers  and  indorsers 
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waive  demand,  protest,  and  notice,  but  it  has  not  been  urn 
derstood  that  such  stipulation  changed  in  any  way  the  rela- 
tive rights  and  liabilities  of  the  parties  to  the  paper.  We 
think  this  position  cannot  be  naaintained 

The  last  objection  urged  is,  that  the  court  improperly 
rendered  the  judgment  relating  to  the  order  in  which  the 
parties  were  liable  to  execution.  There  is  nothing  in  this 
objection.  It  was  said  by  this  court,  in  Lacy  v.  Lofton,  that 
as  between  the  parties  liable  upon  the  instrument,  the  form 
of  it  is  not  conclusive  as  to  their  relations  with  each  other, 
but  the  actual  relations  may  be  shown  to  be  other  than 
they  appear  upon  the  face  of  the  contract,  and  as  between 
themselves  their  rights  will  depend  upon  the  actual  fact.  26 
Ind.  324. 

It  is  also  decided  in  the  same  case  that  accommodation 
parties  to  such  commercial  paper  are  within  the  meaning  of 
the  statute  relating  to  the  remedies  of  sureties  against  thdr 
principals.  So  in  the  case  under  consideration,  we  have  no 
doubt  the  relation  of  the  parties  to  each  other  on  the  note 
was  a  proper  subject  of  inquiry,  under  the  issues  formed,  for 
the  purpose  of  having  the  usual  judgment  rendered  with 
reference  to  the  order  in  which  the  sheriff  should  go  to  them 
with  the  execution  for  the  payment  of  the  debt.  The  ques- 
tion of  fact  having  been  tried,  we  see  no  reason,  after  an 
examination  of  the  evidence,  to  disturb  the  finding  of  the 
court;  and  there  is  no  objection,  that  we  can  see,  to  the  form 
of  the  judgment,  unless  it  should  have  shielded  Wilson  from 
liability  until  the  property  of  Fesler  had  been  exhausted,  as 
he  was  an  indorser  subsequent  to  Fesler.  But  no  complaint 
is  made  by  Wilson  as  to  this. 

The  judgment  is  affirmed,  with  costs. 

5*.  P.  Oyler  and  D.  Howe^  for  appellant 

T.  W.  Woollen,  C.  By  field,  G.  M.  Overstreet,  and  A  B. 
Hunter,  for  appellees. 
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PsoiassoKT  'SanL-^Ass^ment.^-'Pleadwg, — ^A.  brouglit  suit^  as  assignee, 
against  the  maker,  upon  a  promissoiy  note  executed  by  B.  to  the  order  of  C 
A  copy  of  the  note  was  set  out  and  of  the  following  indorsements  thereon : 
"  I  own  five  hundred  acres  of  land,  twelve  head  of  horses,  ten  head  of  cattle, 
snd  eight  sheep;  four  hundred  dollars  incumbrances;"  signed  byB.  <*In- 
doised;"  signed  by  C.  A  demurrer  to  the  complaint  was  overruled,  and  it 
was  insisted  on  i^peal,  that  a  copy  of  the  assignment  was  not  set  out. 

Hddf  that  the  indorsement  was  properly  pleaded. 

^kXL,-^Nii;gotiaied  Before  Maturity, — In  a  complaint  on  a  promissofy  note 
a^otiable  by  the  law  merchant,  an  all^;ation  that  it  was  n^;otiated  before 
vahiri^  is  nnnecessaiy.  Its  subsequent  n^;otiation  constitutes  matter  of  de- 
fence. 

Bnx  OF  EzcBFTiONS. — l\me  of  FUing^'^K  bill  of  exceptions  filed  after  the 
temt  of  the  court,  without  an  order  of  court  giving  time  beyond  the  term,  con- 
stitntes  no  part  of  the  record. 

APPEAL  from  the  Howard  Common  Pleas. 

BosKiRK,  J. — This  was  an  action  by  the  appellees  against 
the  appellant,  upon  a  note  executed  by  the  appellant,  payable 
to  the  order  of  I.  C.  Fitzgerald,  twelve  months  after  date,  at 
the  First  National  Bank  of  Kokomo,  for  the  sum  of  two 
hundred  dollars,  with  interest  and  attorneys'  fees,  which 
note  was  ind<Mrsed  by  the  payee  to  the  appellees. 

The  appellant  demurred  to  the  complaint.  The  demurrer 
was  overruled,  and  the  appellant  excepted.  There  was  issue, 
trial  by  a  jury,  finding  for  the  appellees,  motion  for  a  new 
trial  made,  overruled,  and  excepted  to,  and  judgment  on  the 
verdict  of  the  jury. 

The  appellant  has  assigned  for  error  the  overruling  of  the 
demurrer  to  the  complaint  and  his  motion  for  a  hew  trial. 

Did  the  court  err  in  overruling  the  demurrer  to  t^e  com- 
plamt?  The  first  objection  to  the  complaint  is,  that  there 
was  not  filed  with  the  complaint  a  copy  of  the  assignment 
of  the  note.  The  objection  is  not  sustained  by  the  record. 
The  plaintiffs  filed  with  the  complaint  a  copy  of  the  note 
sued  on,  which  is  copied  into  the  record.  The  indorsements 
on  the  back  of  the  note  are  as  follows :  ' 

Vol.  XL. — 14 
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"  I  own  five  hundred  acres  of  land,  twelve  head  of  horses, 
ten  head  of  cattle,  and  eight  sheep.  Four  hundred  dollars 
incumbrances.  Matthew  W.  Miller. 

"Indorsed,  I.  C.  FrrzGERALD." 

This  was  sufficient 

It  is  next  objected  that  it  is  not  averred  that  the  note  was 
due.  This  is  not  correct  It  is  averred  in  the  complaint 
that  the  note,  interest,  and  attorneys'  fees  are  due  and 
unpaid. 

It  is  next  objected  that  the  complaint  does  not  allege  that 
the  note  was  negotiated  before  maturity,  and  for  a  valuable 
consideration.  The  objection  is  untenable.  Such  an  aUe^ 
gation  was  unnecessary  in  the  complaint  It  constituted 
matter  in  defence. 

In  our  opinion,  the  court  committed  no  error  in  overruling 
tthe  demurrer  to  the  complaint 

The  next  assigned  error  presents  no  question  for  our  de- 
cision. The  bill  of  exceptions  is  not  properly  in  the  record. 
The  judgment  was  rendered  on  the  22d  day  of  October, 
1870.  The  bill  of  exceptions  was  filed  on  the  21st  day  of 
December,  1870.  The  appellant  did  not  ask  for,  nor  did  the 
court  make,  an  order  for  an  extension  of  time  beyond  the 
term  to  prepare  and  file  a  bill  of  exceptions.  We  take  judi- 
cial notice  that  the  Howard  Common  Pleas  Court  com- 
menced on  the  fourth  Monday  of  September,  1870,  and  con- 
tinued for  four  weeks. 

It  is  too  well  settled  to  require  a  reference  to  adjudged 
cases,  that  a  bill  of  exceptions  filed  after  the  term  of  the 
court,  without  an  order  of  court  giving  time  beyond  the 
term,  constitutes  no  part  of  the  record. 

The  bill  of  exceptions  is  shown  by  the  certificate  of  die 
judge  who  presided  at  the  trial,  and  who  signed  it,  to  have 
been  signed  after  the  adjournment  of  the  court.  The  record 
does  not  show  any  order  of  court  extending  the  time.  The 
clerk  shows  when  the  bill  was  filed.  We  know  judicially 
that  the  Howard  Common  Pleas  was  not  then  in  session. 
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The  evidence  not  being  in  the  record,  no  question  is  pre- 
sented as  to  the  correctness  of  the  ruling  of  the  court  in 
overruling  the  motion  for  a  new  trial. 

The  judgment  is  affirmed^  with  costs. 

H,  A.  Bfxmse^  for  appellant 

if.  Bell  and  A.  S.  Bell,  for  appellees. 
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]zasaa!n,'^SHreiy,^Replevin  Bail.-^F^aud.—K  complaint  allied  (hat  A.  fcrc-  I36_e78 

corveredajiidgmait  against  B.,aikd  the  ddendant,  and  the  court  ,40  21 1{ 

defendant  was  the  snrety  of  B.  and  ordered  that  the  property  of  B.  should  be 
first  exhausted,  and  that  the  judgment  should  not  be  replevied  unless  the 
replevin  bail  would  undertake  to  discharge  the  judgment  if  it  could  not  be 
made  fiom  the  property  of  B.;  that  B.  was  then  insolvent  and  left  the  state, 
and  an  execution  issued,  and  the  defendant  requested  the  plaintiff  to  become 
his  replevin  bail ;  that  plaintiff  offered  to  loan  him  the  money,  but  the  defend- 
ant declined,  allying  that  he  desired  to  delay  the  execution  plaintiff;  and  the 
plaintiff,  then,  in  ignorance  of  the  special  order  in  the  case,  became  replevin 
bail,^and  relying  upon  the  fraudulent  representations  of  the  defendant,  did  not 
lead  the  mslrmnent,  believing  it  to  be  the  ordinary  obligation  of  a  surety ;  that 
an  execution  was  afterward  issued,  and  he.  was  compelled  to  pay  the  judg- 
ment; and  he  demanded  judgment  for  the  amount  against  the  defendant 

Held,  that  the  complaint  was  good. 

^kUE.'^Irr^guiar  Order  of  Court, — It  was  shown  on  the  trial,  by  the  record, 
tfMt  judgment  was  taken,  in  the  case  against  B.  and  the  defendant,  by  default, 
and  no  issue  of  suretyship  was  made,  nor  was  there  objection  to  bail  being 
pven.  , 

fftldy  that  the  finding  of  the  court  and  order  as  to  execution  and  replevin  bail 
were  irregular. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Downed,  J.— This  was  an  action  brought  by  the  appellee 
against  the  appellant  for  money  paid  by  him  for  the  use  of 
the  appellant  Issues  were  made ;  after  the  overruling  of  a 
dcfflurrer  to  the  complaint,  there  was  a  trial  by  a  jury,  and 
a  verdict  and  judgment  for  the  plaintiff     The  defendant 
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appealed,  and  has  assigned  as  error  the  overruling  of  the 
demurrer  to  the  complaint 

The  facts  stated  in  the  complaint  are,  that  John  W.  Waugh 
recovered  a  judgment  in  the  common  pleas  of  said  county, 
on  the  13th  day  of  November,  1867,  against  Robert  Boyd 
and  Adam  Laidla,  for  two  hundred  and  eighteen  dollars  and 
sixty-three  cents.    The  judgment  was  rendered  by  de£aiult 
The  court  found  that  Laidla  was  surety  only  on  the  note, 
and  it  was  ordered  by  the  court  that  the  judgment  be  levied 
of  the  property  of  Boyd,  and  that  the  sheriff  should  not 
proceed  against  the  property  of  Laidla  until  the  property 
of  Boyd  should  be  exhausted.    It  was  further  ordered  by 
the  court,  that  the  judgment  should  not  be  repleviable  unless 
the  replevin  bail  should  specially  undertake  to  pay  the  same, 
if  said  judgment  could  not  be  collected  of  Boyd;  that 
shortly  after  the  rendition  of  said  judgment,  and  before  any 
execution  was  issued  on  the  same,  the  said  Boyd  removed 
from  the  State,  and  has  ever  since  been  a  non-resident  of 
the  State ;  and  that  at  the  time  of  the  rendering  of  said 
judgment,  and  ever  since,  the  said  Boyd  was  and  has  been 
insolvent;  that  on  the  15th  day  of  January,  1868,  an  eice- 
cution  was  issued  on  said  judgment,  upon  the  order  of 
Waugh,  and  placed  in  the  hands  of  the  sheriff;  that  the 
sheriff  could  find  no  property  of  the  said  Boyd  on  which  to 
levy,  and  called  on  said  Laidla  and  demanded  payment  of 
him,  and  threatened  to  levy  the  execution  on  his  property; 
that  Laidla  was  then  and  still  is  in  good  circumstances,  own- 
ing property  worth  seven  thousand   dollars;    that  being 
alarmed  lest  his  property  should  be  levied  upon,  he  called 
on  plaintiff  to  accompany  him  tt>  Lafayette  and  become 
replevin  bail  on  said  judgment  for  him,  the  said  Laidla,  on 
the  said  execution ;  tiiat  plaintii!^  not  wishing  to  spare  the 
time  from  his  business,  offered  to  advance  the  money  to  said 
Laidla  to  pay  the  execution;  but  he  declined  the  same,  on 
the  pretence  that  he  wished>for  personal  reasons,  to  keep  the 
plaintiff  Waugh  from  getting  his  money  as  long  as  he  pos- 
sibly could ;  that  this  plaintifl^  finding  that  Laidla  refused  to 
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receive  an  advance  of  the  money,  and  wishing  as  a  near 
neighbor  and  old  friend  to  accommodate  him,  etc.,  did  ac- 
company him  to  Lafayette,  on  the  next  day,  February  25th, 
1868,  where,  in  company  with  said 'Laidla,  he  visited  the 
sheriiT  at  his  office  and  announced  to  S.  E.  Hotchkiss,  the 
sheriff's  deputy,  having  charge  of  said  execution,  that  he 
had  come  to  enter  himself  as  replevin  bail  for  said  Laidla 
for  the  stay  of  execution  upon  said  Waugh  judgment;  that 
thereupon  the  said  Hotchkiss  proceeded  to  indorse  upon  the 
back  of  said  execution  a  written  obligation,  and  after  he  had 
finished  the  same,  this  plaintif!)  being  in  a  great  hurry  at  the 
time,  without  reading  the  same  or  having  the  same  read  to 
him,  and  without  having  then,  or  at  any  time  prior  thereto, 
been  notified  or  cautioned  as  to  the  terms  of  the  original 
judgment  rendered  in  favor  of  said  Waugh  as  aforesaid,  and 
resting  under  the  belief  and  impression  that  the  obligation 
80  as  aforesaid  indorsed  on  said  execution  was  nothing  more 
than  the  ordinary  obligation  of  a  surety  staying  execution 
on  a  judgment  for  six  months,  and  never  for  an  instant  sus- 
pecting that  he  was  individually  and  solely  assuming  the 
pa)rment  of  said  judgment  and  releasing  the  said  Laidla 
from  all  further  responsibility  on  the  same,  he,  the  said  plain- 
tifi^  signed  his  name  to  said  obligation,  and  without  asking 
any  further  questions  in  reference  thereto,  and  relying  on 
the  good  &ith  of  said  Laidla  and  said  Hotchkiss,  he  left  the 
sheriff's  office  and  returned  to  his  home ;  that  he  has  since 
learned,  and  now  charges,  that  the  said  Laidla  was  well 
acquainted,  before  and  at  the  time  this  plaintiff  signed  the 
said  obligation,  with  the  terms  of  said  judgment,  and  that 
in  order  to  consummate  a  fraudulent  trick  upon  this  plain- 
tiff and  liberate  himself,  as  he  thought,  from  the  payment  of 
said  judgment,  he  allowed  himself  to  stand  by  and  see  this 
plaintiff  sign  said  obligation,  knowing  that  said  plaintiff  did 
•0  without  being  aware  of  the  true  nature  of  the  contents 
of  said  obligation,  *and  fraudulently  concealing  from  this 
plaintiff  all  notice  or  intimation  of  the  character  of  the  obli- 
gation he  was  signing,  and  knowing  at  the  same  time  that 
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this  plaintiff  gave  his  signature  as  a  mere  matter  of  friend- 
ship and  accommodation  to  him,  the  said  Laidla,  and  with- 
out any  other  consideration  whatever;  that  afterward,  on 
the  2 1st  day  of  May,  1868,  at  the  instance  of  said  Waugh, 
an  execution  was  issued  on  said  judgment  against  said  Boyd, 
Laidla,  and  this  plaintiff,  and  delivefed  to  the  sheriff  of  said 
county,  who  called  on  this  plaintiff  for  payment ;  that  the 
plaintiff  referred  the  sheriff  to  said  Laidla,  who,  when  called 
on,  declared  that  he  considered  himself  absolved  from  all 
liability  on  the  same  by  reason  of  said  replevin  bail  obliga- 
tion of  this  plaintiff;  that  this  was  the  first  intimation  thfe 
plaintiff  had  of  the  repudiation  by  said  Laidla  of  his  said 
liability,  and  the  treacherous  and  deceitful  character  of  the 
appeal  made  to  this  plaintiff's  generosity  by  said  Laidla; 
that  this  plaintiff,  being  threatened  with  a  levy  upon  his 
property,  did,  on  the  18th  day  of  June,  1868,  pay  to  said 
sheriff  two  hundred  and  fifty-two  dollars  and  ninety-one 
cents,  in  full  of  said  execution,  all  for  the  use  and  benefit  cf 
said  Laidla,  and  without  any  consideration  whatever.  He 
has  since  demanded  from  said  Laidla  the  payment  of  said 
sum,  which  he  refused  to  pay,  etc. ;  wherefore,  etc. 

The  question  is,  whether  the  complaint  shows  that  Love- 
less was  induced  to  execute  the  recognizance  of  replevin 
bail  by  the  fraud  of  Laidla.  We  think  it  quite  clear,  from 
the  allegations  of  the  complaint,  that  Loveless  believed'tiiat 
he  was  becoming  security  for  Laidla,  and  that  Laidla  would 
be  responsible  to  him  if  he  should  have  the  debt  to  pay. 
The  finding  in  the  judgment,  that  Laidla  was  the  security 
of  Boyd,  the  order  that  the  execution  to  be  issued  on  the 
judgment  should  be  first  levied  on  the  .property  of  Boyd, 
and  that  the  judgment  should  not  be  replevied  unless  the  re- 
plevin bail  would  stipulate  to  pay  the  judgment  in  case  the 
the  same  could  not  be  made  of  tihe  principal  debtor,  are  all 
irregular,  to  say  the  least  of  them.  No  written  complaint 
W2^s  filed  by  the  surety,  as  contemplated  by  sec.  674,  2  G.  & 
H.  308.  But,  on  the  contrary,  both  the  principal  and  surety 
made  defitult    No  objection  was  made  by  the  surety  at  the 
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time  of  the  rendition  of  the  judgment  to  a  stay  of  execu- 
tion in  the  ordinary  manner,  as  required  by  section  430,  2 
G.  &  H«  237,  for  the  record  informs  us  that  he  was  not  pres- 
ent, but  made  default  But  conceding  that  the  finding  and 
orders  of  the  court  are  valid,  still  they  do  not  prevent  the 
introduction  of  evidence  of  the  fraud  by  which  Loveless 
was  induced  to  sign  the  recognizance  of  replevin  bail. 

The  learned  counsel  for  appellant  refers  us  to  Seeright  v. 
Fletcher^  6  Blackf.  380.  In  that  case  the  action  was  upon  a 
delivery  bond.  The  defendant  pleaded  that  the  constable  who 
took  the  bond  falsely  and  fraudulently  represented  to  the  de* 
fendant  that  the  property  was  to  be  delivered  to  the  constable 
on  the  5th  day  of  April,  1842,  at  10  o'clock,  A.  m.,  and  not  on 
the  8th  day  of  April,  as  stated  in  the  condition ;  and  that  the 
bond  was  executed  in  confidence  of  said  false  and  fraudulent 
representations,  without  the  same  being  read  to  him,  and 
that  he  was  thereby  deceived  and  prevented  from  delivering 
said  property  on  the  day  named  in  the  condition,  to  wit,  the 
8th  day  of  April,  etc.  A  demurrer  to  this  plea  was  sus- 
tained by  the  court  below,  and  in  reference  to  that  ruling, 
the  following  is  the  language  used  by  the  learned  judge  who 
wrote  the  opinion :  "  The  first .  error  assigned  is,  that  the 
court  sustained  the  demurrer  to  the  defendauit's  special  plea. 
The  demurrer  we  think  was  correctly  sustained.  It  does 
not  appear  that  the  defendant  was  deceived  by  the  repre- 
sentations made  to  him,  or  if  he  was,  it  is  manifest  that  it 
was  the  consequence  of  his  owfi  folly.  If  the  defendant 
were  an  illiterate  man,  and  the  bond  had  been  misread  to  him, 
he  not  being  able  to  detect  the  imposition,  the  case  would 
have  been  diflferent  But  it  appears  that  he  signed  the  bond 
without  reading  it  himself,  or  hearing  it  read,  and  with  all 
the  means  of  knowing  the  truth  in  his  power,  reposed  a 
blind  confidence  in  representations  not  calculated  to  deceive 
a  man  of  ordinary  prudence  and  circumspection.  In  such  a 
case  the  law  affords  no  relief.  2  Stark.  Ev.  374."  It  seems 
that  the  fiilse  representation  relied  upon  in  that  case  was 
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made  at  the  time  of  the  execution  of  the  instrument,  and  it 
would  seem,  therefore,  to  have  been  no  more  than  a  mis- 
representation as  to  the  contents  of  an  instrument  which 
the  party  was  then  about  to  execute.  In  this  we  think  it 
distinguishable  from  the  case  under  consideration. 

In  Rogers  v.  Place ^  29  Ind.  577,  this  court  had  the  point 
in  question  under  consideration,  and  having  the  case  of, 
Seeright  v.  Fletcher  htiovt  it  as  an  authority,  said:  "In  the 
absence  of  any  device  to  put  the  party  off  his  guard,  an 
omission  to  read  the  instrument  by  one  having  the  capacity 
to  do  so,  will  place  him  beyond  the  protection  of  the  law; 
and  the  maxim,  'vigilanltitis,  non  dorfnientibiis,  jura  suhen- 
iuhty  will  apply  to  him  with  all  its  force." 

In  Keller  v.  The  Equitable  Fire  Insurance  Company^  28 
Ind.  170,  this  court  said :  ''Thus,  if  it  be  the  law  that  a  con- 
tracting party  may  not  rely  upon  the  representations  of  the 
party  with  whom  he  contracts,  as  to  the  contents  of  a 
written  instrument,  but  must  examine  the  instrument  for 
himself,  it  is  at  the  same  time  implied  that  the  party  who 
represents  the  contents  of  the  instrument  shall  not,  by  his 
own  act,  have  rendered  such  examination  of  more  than  or- 
dinary difficulty.  In  other  words,  the  amount  of  diligence 
required  is  to  be  determined  by  the  relation  of  the  parties 
and  the  circumstances  of  each  case.''  It  is  clear  to  us  that 
Loveless  executed  the  instrument  in  question  under  a  olis- 
apprehension  of  its  nature,  and  that  such  misapprehension 
was  caused  by  the  representations  of  Laidla.  By  these 
representations  he  supposed,  and  had  a  right  to  suppose, 
that  the  instrument  which  he  was  to  sign  was  an  ordinary 
recognizance  of  replevin  bail.  It  is  not  &ir  that  Laidla 
should  now  say  that  Loveless  should  have  read  the  instru- 
ment before  he  signed  it,  in  order  to  see  whether  he  was  be- 
coming security  for  him  or  for  some  one  else.  He  had  re- 
quested Loveless  to  become  his  security,  to  replevy  the 
judgment  for  him.  He  did  not  want  to  borrow  the  money 
of  Loveless,'  and  pay  off  the  execution,  for  the  reason  that 
he  wanted  to  keep  Waugh  out  of  the  money  as  long  as 
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he  could.  With  a  full  belief  that  he  was  becoming  security 
for  Laidia,  and  Laidla  knowing  that  Loveless  believed  that 
he  was  becoming  security  for  him,  he  signed  the  instrument 
in  question.  Where  a  person  designedly  or  knowingly 
causes  a  false  impression  to  be  entertained  by  another,  who 
is  thereby  drawn  into  a  contract  injurious  to  his  own  rights 
or  mterests,  it  is  a  case  of  fraud  in  which  the  courts  will  re- 
lieve. TTie  State  v.  HoUaway^  8  Blackf.  45 ;  Bischofy.  Cof- 
felt^  6  Ind.  23.  To  say  that  the  facts  set  out  in  the  com- 
plaint do  not  constitute  a  cause  of  action,^  would  be  to  sanc- 
tion bad  faith  in  Laidla  and  allow  him  to  reap  an  advantage 
tlierefrom  to  which  he  is  not  justly  entitled.  The  demurrer 
admits  the  truth  of  the  facts  alleged;  the  jury  found  them 
to  be  true  from  the  evidence  adduced  on  the  trial  of  the 
cause;  and  we  think  the  judgment  ought  to  be  affirmed. 

The  judgment  is  affirmed,  with  ten  per  cent  damages  and 
costs. 

R,  C.  Gregory,  for  appellant 

y,  A.  Stein  and  A.  S.  Embree,  for  appellee. 
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GooNTY  Auditor. — Appeal  Bond. — The  county  auditor  is  not  bound  to  ap-  40~217 

prove  an  appeal  bond  in  a  case  where  no  appeal  lies  from  the  action  of  the  V^^^ 

hoard  of  county  commissioners. 

SrkTQTE.^Jiemava/  of  County  Seat, — Erection  of  Court- ffome.'^Th^  proviso 
of  tbc  fixst  section  of  the  act  of  February  24th,  1869,  3  Ind.  Stat  171,  "that 
no  such  relocation  of  a  county  seat  shall  be  made  unless  it  shall  be  removed  at 
least  three  miles/'  does  not  intend  three  miles  fromthe  public  buildings,  but  from 
the  dtyor  town  in  which  such  public  buildings  are  located;  and  a  building  of 
the  court-house  on  other  grounds  in  the  same  town  is  not  a  removal  under 
^  proviso. 

Same.— ^^^o/. — Such  an  order  and  contract  of  the  board,  for  the  erection  of  a 
court-house,  is  not  a  decision  within  the  meaning  of  the  section  authorizing 
tppeals.    No  appeal  lies  from  such  order. 

APPEAL  from  the  Warren  Circuit  Court 
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Downey,  J. — ^This  was  a  proceeding  by  mandate  by  the 
appellee  against  the  appellant     It  appears  that  the  board  of 
commissioners  of  the  county,  at  the  March  term,  1871,  made 
and  entered  into  a  contract  with  Hays  and  Evans  for  the 
building  of  a  court-house,  in  pursuance  of  an  order  which  , 
they  had,  during  the  same  term,  entered  on  their  minutes. 
Within  thirty  days  after  the  making  of  such  order,  the  relator 
filed  an  affidavit  with  Moffit,  who  is  auditor  of  the,  county, 
alleging  that  he  had  an  interest  in  the  matter  so  decided  by 
the  board,  and  that  he  was  aggrieved  thereby,  and  also  ten- 
dered an  appeal  bond  and  prayed  an  appeal  from  the  said 
order  of  the  board,  and  demanded  that  the  said  auditor 
should  approve  the  bond,  and  make  out  and  certify  a  tran- 
script of  the  proceedings,  and  allow  an  appeal  from  said 
order.     But  that  the  said  auditor  refused  to  approve  the 
bond,  not  on  account  of  any  insufficiency  thereof,  but  on 
the  alleged  ground  that  no  appeal  would  lie  from  said  pro- 
ceeding; that  the  facts  set  forth  in  his  said  affidavit  are  true, 
and  that  he  is  aggrieved  by  the  said  proceeding,  and  is  inter- 
ested  therein  as  a  tax-payer  of  the  county,  and  is  still 
desirous  that  said  appeal  should  be  allowed  from  said  pro- 
ceeding; wherefore^  etc.     The  manner  in  which  the  relator 
will,  as  he  alleges  in  his  affidavit,  be  aggrieved  by  the  order 
of  the  board  of  commissioners  is,  that  by  the  order  and  con- 
tract the  court-house  is  located  and  to  be  erected  and  built 
upon  lots  and  on  a  site  other  and  different  from  the  site  on 
which  the  present  court-house  is  situated,  and  will,  if  erected 
on  the  site  named  in  the  contract,  be  removed  and  relocated 
less  than  three  miles  from  its  present  site,  and  located  con- 
trary to  the  statute  in  such  cases  made  and  proyided ;  and 
for  the  further  reason,  as  is  stated,  that  the  relator  and,  as  he 
believes,  fifty-five  per  cent,  of  the  legal  voters  of  the  county 
desire  a  removal  of  the  county  seat  of  the  county,  and  a  re- 
location thereof  at  West  Lebanon,  and  were  then  circulating 
petitions  asking  for  such  removal  and  relocation,  and  that 
the  relator  and  all  other  tax-payers  in  like  condition  will  be 
greatly  damaged  by  the  action  and  order  of  the  board,  in 
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die  premises,  unless  by  appeal  their  proceedings  in  the 
premises  be  stayed. 

There  was  a  demurrer  by  the  defendant  to  the  affidavit, 
for  the  reason  that  the  same  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  demurrer  was  overruled, 
and  the  defendant  excepted.  The  defendant  declining  to 
make  any  further  defence,  the  court  rendered  final  judgment 
against  him,  requiring  him  to  approve  the  bond  and  make 
out,  and  certify,  and  file  with  the  clerk  of  the  common  pleas 
a  transcript  of  the  proceedings. 

The  error  assigned  is  the  overruling  of  the  demurrer  to 
the  affidavit 

There  is  no  brief  for  the  appellee.  The  position  taken  by 
the  appellant  is,  that  there  could  be  no  appeal  fi-om  the  action 
of  the  board  ordering  the  erection  of  a  new  court-house  and 
letting  the  contract  therefor. 

We  are  of  the  opinion  that  if  the  law  allows  no  appeal 
from  the  action  of  the  board  in  question,  the  auditor  was 
not  bound  to  approve  the  bond  and  allow  the  appeal,  and 
Aat  a  mandate  to  compel  him  to  do  so  cannot  be  sustained. 

The  statement  in  the  affidavit  for  an  appeal  to  the  effect  that 
the  order  of  the  board,  if  the  court-house  shall  be  erected 
on  the  site  named  in  the  contract,  will  authorize  a  removal 
and  relocation  to  a  point  or  place  less  than  three  miles  from 
its  present  site,  seems  not  to  be  sustained  by  anything  in  the 
order  of  the  board,  a  copy  of  which  is  filed  with  the  affi- 
davit The  object  was,  we  presume,  to  involve  a  question 
under  the  proviso  to  the  first  section  of  the  act  of  February 
24th,  1869.  3  Ind.  Stat  171.  This  proviso  is,  ''that  no  such 
nelocation  of  a  county  seat  shall  be  made  unless  it  shall  be 
removed  at  least  three  miles."  A  county  seat  in  this  sense 
is  not  the  lot  or  lots  on  which  the  public  building  or  build- 
ings of  the  county  stand;  but  by  those  words,  as  here  used, 
is  meant  the  city  or  town  in  which  such  buildings  are  sit- 
uated. Hence  the  building  of  a  new  court-house  on  another 
site  in  the  same  town  or  city  is  not  in  this  sense  a  removal 


220  SUPREME  COURT  OF  INDIANA. 

Moffit  V.  The  State,  ex  reL  Fleming. 

or  relocation  of  the  county  seat.  Accordingly  it  is  provided 
that  the  commissioners  may  sell  the  public  grounds  of  the 
county  upon  which  the  public  buildings  are  situated^  and 
purchase  in  lieu  thereof,  in  the  name  of  the  county,  other 
grounds  in  the  county  seat,  on  which  such  buildings  shall 
be  erected,  i  G.  &.  H.  250,  first  sub-division  of  section  13. 
The  fact  that  fifty-five  per  cent,  of  the  voteft  were  in  favor 
of  a  relocation,  and  that  petitions  therefor  were  in  circulation 
is  no  reason  why  a  new  court-house  should  not  be  erected 
at  the  county  seat. 

There  is  nothing  in  the  case,  then,  except  the  question 
whetherthe  county  commissioners  should  or  should  not  erect 
a  new  court-house  at  the  county  seat.  We  are  of  the  opin- 
ion that  this  is  a  matter  which  must  be  left,  where  the 
law  seems  to  have  placed  it,  in  the  discretion  of  the  board  of 
county  commissioners  of  each  county.  These  officers  do 
not  generally  embark  in  the  erection  of  such  buildings  be- 
fore they  are  needed.  It  is  true  that  the  statute  provides  for 
an  appeal  from  ''all  decisions"  of  the  board  of  commission- 
ers. I  G.  &  H.  253,  sec.  31.  We  think,  however,  that  an 
order  and  contract  of  th<e  board  for  the  erection  of  a  court- 
house are  not  a  decision  within  the  meaning  of  this  section. 
The  circuit  or  common  pleas  court  is  not  the  tribunal  en- 
trusted by  law  with  the  performance  of  this  duty,  either 
originally  or  upon  an  appeal  from  the  action  of  the  board. 

We  conclude  that  there  was  no  appeal  from  the  action  of 
the  board ;  that  the  auditor  was  not  bound  to  approve  the 
bond  and  make  out  and  certify  the  transcript ;  and  that,  con- 
sequently, the  proceeding  by  mandate  could  not  be  sustained 
against  him.  The  demurrer  to  the  complaint  should  have 
been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  demurrer  to  the 
affidavit  for  the  mandate.* 

y.  H.  Brown  and  y.  McCabe^  for  appellant. 

— ^  Malhry  and  5.  A.  Huff,  for  appellee. 

^Petition  for  a  rehearing  ovemiled. 
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Buck  v.  Havens. 

'PkAcncE.'^JieHrf  J^;amst  ytu^^mtni  on  Default, — (>d  an  application  to  set 
aacte  a  ja^gmeut  ohrained  hf  definite  aflyavits  in  snppoft  of  the  motion  and 
la  oppositioii  tbeicto  are  admitttMc  from  etther  party,  as  well  as  oral  testi- 
money  or  depositions.  But  counter  evidence  will  not  be  heard  in  any  form 
as  to  the  matters  alleged  as  constituting  a  meritorious  defence  to  the  original 
action, 

APPEAL  from  the  Howard  Common  Pleas. 

WoRDEN,  J. — Complaint  by  Buck  against  Havens,  to  be 
relieved  from  a  judgment  and  to  obtain  a  new  trial  in  a 
cause.  It  is  alleged  in  the  complaint,  that  the  defendant, 
Havens^  sued  the  plaintiff)  Buck,  on  an  account,  before  the 
mayor  of  Kokomo,  and  that  on  the  28th  of  May,  1870,  the 
parties  having  appeared  and  the  cause  having  then  been 
tried,  judgment  was  rendered  in  favor  of  the  plaintiff  herein ; 
that  Havens  took  an  appeal  in  said  action  to  the  court  of 
common  pleas  on  the  6th  of  June,  1870,  and  that  at  the  June 
term,  1870,  to  wit,  on  the  19th  of  July,  1870,  judgment  was 
rendered  by  de&ult  in  said  action  in  favor  of  said  Havens 
against  said  Buck,  for  the  sum  of  one  hundred  dollars  and 
costs.  The  complaint  alleges  that  the  plaintiff  ''had  no 
knowledge  whatever  that  said  Havens  had  appealed  to  this 
court  from  the  judgment  of  said  mayor,  nor  that  said  appeal 
was  pending  in  this  court  at  the  June  term  aforesaid;  and 
that  he  was  prevented  from  making  any  inquiry  concerning 
the  same  and  from  knowing  that  said  appeal  was  then  pend- 
ing, because  he  removed  with  his  family,  on  the  said  6th  day 
of  June  aforesaid,  to  thexityr  of  Indianapolis,  where  he  has 
since  resided ;  and  because  that  in  a  day  or  two  after  the 
taking  of  said  appeal,  the  wife  of  the  plaintiff  was  taken 
dangerously  ill,  and  was  then  lying  at  the  point  of  death,  so 
that  the  plaintiff  was  unable  to  leave  his  said  wife  to  make 
inquiry  concerning  said  cause,  and  from  knowing  whether 
the  said  judgment  of  said  mayor  had  been  appealed  from ; 
whereupon  the  plaintiff  was  compelled  to  and  did  make 
default,  and  failed  to  appear  to  said  action,  having  no  knowl- 
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edge  that  the  same  was  then  pending."  The  complaint  also 
alleges  a  meritorious  defence  to  the  action,  setting  it  out, 
and  was  verified  by  the  affidavit  of  the  plaintiff. 

The  defendant  'filed  an  answer,  accompanied  by  several 
affidavits.  The  plaintiff  moved  to  reject  the  answer  and  affi- 
davits,  but  the  motion  was  overruled,  and  exception  taken. 
He  then  demurred  to  the  answer,  but  for  what  cause  does 
not  appear,  as  the  demurrer  does  not  come  up  with  the 
transcript  The  demurrer  was  overruled,  and  the  plaintiff 
excepted. 

The  matter  was  submitted  to  the  court  for  trial,  and  that 
was  a  finding  and  judgment  for  the  defendant,  Havens. 

Buck  appeals  and  seeks  a  reversal  of  the  judgment 

It  appears  by  the  affidavits  of  the  appellee  and  of  tbe 
mayor  of  Kokomo  and  J.  H.  Kroh,  that  immediately  after 
the  rendition  of  the  judgment  by  the  mayor,  the  appellee 
notified  the  appellant  herein  that  he  would  appeal  from  said 
judgment  No  great  importance,  however,  can  be  attached 
to  this  fact,  as  men  frequently,  under  the  chagrin  and  disap- 
pointment resulting  from  an  adverse  verdict  or  judgment, 
talk  of  appealing,  but  finally,  upon  cooler  deliberation,  act 
otherwise. 

But  it  appears  by  the  affidavit  of  John  W.  Cooper,  the 
mayor,  before  whom  the  original  suit  was  brought,  that  on 
or  immediately  after  the  6th  of  June,  1870,  he  informed  said 
Buck  that  Havens  had  taken  an  appeal  from  the  judgment 
so  rendered  against  him,  and  that  he  had  filed  his  appeal 
bond,  with  Francis  O.  Dowd  as  his  surety.  It  also  appears 
by  the  affidavit  of  the  appellee,  that  some  time  afler  he  had 
filed  his  appeal  bond,  he  met  Buck,  specifying  the  place,  and 
informed  him  that  he  had  taken  the  appeal.  It  is  further 
established  by  the  affidavits,  that  the  appellant  was  in  the 
city  of  Kokomo  from  a  week  to  ten  days  during  the  term 
of  the  court  at  which  the  judgment  was  rendered  against 
him,  and  that  he  was  in  the  court-house  on  one  occasion  at 
that  term  of  the  court 

Even  if  the  complaint  should  be  regarded  as  stating  a 
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sufficient  ground  for  setting  aside  the  de&ult,  a  point  which 
we  do  not  decide,  the  evidence  conclusively  rebuts  it  The 
ground  relied  upon  in  the  complaint  is,  that  theaj^ellant  here 
had  no  notice  of  the  appeal  from  the  judgn^nt  rendered  by 
the  mayor,  stating  the  reason  why  he  could  not  or  did  not 
procure  the  information ;  but  the  evidence  shows  that  he  had 
such  notice,  or  if  he  had  not,  he  was  guilty  of  the  grossest 
negligence  in  not  procuring  it,  as  he  was  in  the  city  of 
KokcMno,  where  the  court  was  held,  a  week  or  ten  days  dur- 
ing the  term  at  which  judgment  was  rendered.  It  will  be 
observed  that  the  court  commenced  in  June,  and  the  judg- 
ment was  not  rendered  until  the  19th  of  July. 

There  is  nothing  in  the  case,  in  our  opinion,  that  entitled 
the  appellant  to  any  relief,  either  under  the  statute  as  it 
formerly  stood,  or  as  it  now  exists.  See  Phelps  v.  Osgood^ 
34lAd.  150. 

But  it  is  in^sted  that  the  court  erred  in  not  striking  out 
or  sustaining  the  demurrer  to  the  defendant's  answer.  We 
wre  of  c^inion  that  under  the  99th  section  of  the  code,  as 
amended  (3  Ind  Stat  373),  no  further  pleadings  are  con- 
templated than  the  complaint  or  motion,  and  that  the  matter 
should  be  heard  in  a  summary  manner  by  the  court.  RaOiff 
v.  Baldwin^  29  Ind.  16.  But  we  do  not  see  how  the  appel- 
lant was  injured  by  the  filing  of  the  answer.  The  case  was 
tned  on  the  complaint,  and  the  evidence  showed  that  it  was 
unfounded.  We  are  not  informed  by  the  record  on  what 
ground  the  demurrer  to  the  answer  was  filed ;  but  whatever 
it  may  have  been,  no  fatal  error  was  committed  in  overruling 
it,  the  case  having  been  tried  as  upon  a  denial  of  the  com- 
plaint If  no  further  pleadings  are  required  in  such  case 
than  the  complaint  or  motion,  it  follows  that  evidence  con- 
troverting or  avoiding  the  facts  alleged  as  the  ground  of 
relief  must  be  admitted  without  pleading. 

But  it  is  insisted  that  counter  affidavits  could  not  be  filed. 
If  such  cases  are  to  be  tried  on  affidavits,  it  is  clear  that 
counter  affidavits  are  admissible.  It  cannot,  with  any  pro- 
priety or  regard  to  the  rights  of  the  parties,  be  held  that 
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one  party  may  file  affidavits,  and  not  the  other.  It  would 
work  the  grossest  injustice  to  let  one  side  be  supported  by 
affidavit,  and  shut  the  mouth  of  the  other  party.  It  may  be 
that  it  vfpvid  be  the  better  practice  in  such  cases  to  require 
the  evidence  to  be  adduced  in  the  ordinary  mode,  that  is, 
orally  or  by  deposition.  But  in  this  case  the  objection 
seems  to  be,  not  to  the  character  of  the  evidence,  being  affi- 
davits instead  of  depositions  or  oral  testimony,  but  to  the 
introduction  at  all  of  evidence  controverting  the  case  made 
by  the  appellant  He  only  offered  his  own  affidavit,  and 
that  was  all  the  evidence  adduced  by  him.  If  affidavits  are 
not  competent,  then  the  appellant  offered  no  competent  evi- 
dence to  make  out  his  case.  We  are  inclined  to  hold,  how- 
ever, in  view  of  what  we  suppose  to  be  quite  common  in 
practice,  that  affidavits  are  admissible  in  such  cases  as  well 
as  oral  testimony  or  depositions.  But  we  cannot  hold  that 
one  party  has  the  right  to  introduce  evidence  and  not  the 
other.  Such  a  rule  would  be  subversive  of  the  ends  of 
justice,  and  would  bring  the  law  and  its  administration  into 
merited  disrepute. 

The  practice  very  justly  requires  the  party  who  seeks  to 
be  relieved  from  a  judgment  to  show  that  he  has  a  merito- 
rious cause  of  action  or  defence,  as  the  case  may  be,  which 
is  involved  in  the  judgment  from  which  he  seeks  to  be  re- 
lieved, and  this  should  be  supported  by  his  affidavit  On 
this  point  counter  affidavits  will  not  be  received,  because 
that  would  put  in  issue  the  merits  of  the  original  action, 
which  cannot  well  be  tried  until  it  is  determined  whether 
the  original  action  shall  be  tried.  IliU  v.  Crumps  24  Ind 
291.  But  in  respect  to  the  grounds  on  which  relief  against 
the  judgment  is  asked,  evidence  will  be  heard  on  both  sides, 
because  those  matters  may  properly  be  put  in  issue. 

There,  is  no  available  error  in  this  record,  and  the  judg- 
ment must  be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 

N,  P.  Richmond  and  C.  E,  Hendry ^  for  appellant 

y.  H.  Kroh^  for  appellee. 
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Stockton  v.  Stockton,  Jr.,  &  ku 

Fkomissoky  Note. — Release  of  Surety  * — PUttdiMg, — Tea  suiton  a  tpini  piom- 
is5(xy  note  for  twenty-fottt  hundred  dollars,  a  surety  thereon  answered,  that 
befoze  the  maturity  of  the  note,  the  plaintiff  released  him  from  all  liability 
fhexcon,  in  censidention  of  an  order  given  by  him  on  two  other  defendants, 
on  his  own  funds,  for  five  hundred  dollars,  which  order  wm  accepted  by  them. 

Beld,  that  this  constituted  a  defence  as  to  said  surety,  and  as  the  order  was  not 
the  foundation  of  the  defence,  it  was  not  necessary  that  a  copy  of  it  should 
be  gl?en  with  ^  answer. 

^kiOf-'Effect  om  OfAer  Jomi  Sunties^^^Axi  antwer  by  the  other  tneties  set 
up  the  release  of  the  first  as  a  dischaxge  of  tham. 

Heldj  that  this  was  a  complete  defence.  ' 

Practxcb. — Special  findittg. — Motion  for  yudgment, — Answers  of  the  jury  to 
interrogatories  will  not  enable  this  court  to  decide  the  question  whedier  or 
not  the  vcxdict  is  supported  by  the  evidence.  If  such  special  findings  are 
inconsistent  with  the  general  verdict,  a  motion  most  be  made  for  judgment  on 
the  special  findings.  A  motion  for  a  new  trial  on  the  ground  of  the  insuffi- 
ciency of  the  evidence  will  not  save  this  question;  nor  will  a  motion  for  a 
new  trial  on  die  ground  that  the  verdict  is  contnuy  to  law  reserve  flie  point. 
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APPEAL  itKXCi  the  Tippecanoe  Common  Fleas. 

Downey,  J. — Upon  an  examination  of  the  record  in  this 
case,  we  have  found  it  to  be  an  action  brought  by  Charles 
L.  Stockton,  the  appellant,  against  Lawrence  B.  Stockton, 
Jr.,  Martin  V.  Stockton,  Richard  A.  Moore,  and  William  S. 
Stockton  up<m  a  promissory  note  executed  by  the  defend- 
ants to  the  plaintiff  for  the  pa3rment  of  two  thousand  four 
hundred  dollars,  dated  September  2d,  1 867,  and  due  twelve 
months  after  date. 

All  the  defendants,  except  Lawrence  B.  Stockton,  Jr.,  an- 
swered, and  issues  were  fprmed  upon  the  answers.  There 
was  a  trial  by  jury,  and  a  general  verdict  in  favor  of  the  de- 
fendants who  answered,  with  answers  to  certain  interroga- 
tories, a  motion  for  a  new  trial,  made  by  the  plaintiff,  over- 
niled,  and  judgment  rendered  in  favor  of  these  defendants. 
Lawrence  B.  Stockton,  Jr.,  made  default,  and  there  was 
judgment  against  him  for  the  amount  of  the  note.  The 
plaintiff  appealed  from  the  judgment  in  favor  of  the  other 
Vol.  XL.— 15  ^ 
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defendants.  The  errors  which  are  assigned  by  him  are,  first, 
the  overruling  of  the  demurrer  of  the  plaintiff  to  the  sec- 
ond paragraph  of  the  answer  filed  by  the  defendant  Ridh 
ard  A.  Moore ;  second,  the  overruling  of  his  demurrer  to 
the  fourth  paragraph  of  the  answer  which  was  filed  by  tbe 
defendants  Martin  V.  Stockton  and  William  S.  Stockton; 
third,  the  overruling  of  the  plaintifTs  motion  for  a  new  trial 
We  will  examine  these  alleged  errors  in  their  regular  order. 

The  answer  of  Richard  A.  Moore  states  that  he  and  W3- 
liam  and  Martin  were  sureties  for  said  Lawrence,  and  that  he 
admits  the  execution  of  said  note,  but  says  that  in  consider- 
ation of  said  defendant's  giving  to  the  plaintiff  an  order  for 
five  hundred  dollars  on  the  defendants  Martin  and  Williani, 
which  order  was  drawn  on  his  separate  funds,  and  whidi 
they  accepted,  said  plaintiff  agreed  with  the  defendant  to, 
and  did,  forever  discharge  said  defendant  from  any  and  all 
liability  on  said  note  sued  on,  which  was  not  yet  due,  and 
one  certain  other  note  for  eight  hundred  dollars. 

We  are  unable  to  see  any  objection  to  this  paragraph  of 
the  answer.  The  giving  of  the  order  was  a  sufficient  con- 
sideration for  the  discharge  or  release  of  the  defendant 
Moore.  It  is  true  that  it  was  an  order  on,  and  was  accepted 
by,  two  others  of  the  defendants,  but  we  do  not  see  why 
this  should  be  considered  as  any  objection  to  it  as  a  considr 
eration.  It  is  urged  by  counsel  for  the  appellant  that,  al- 
though it  is  shown  that  the  order  was  given  before  the 
maturity  of  the  note,  it  is  not  shown  that  it  was  payable  b^ 
fore  the  maturity  of  the  note,  and  that  the  case  is,  therefore, 
like  the  case  of  an  agreement  to  release  a  party  from  liability 
upon  a  matured  note  by  the  payment  of  a  part  only  of  the 
amount  Perhaps  we  ought  to  presume  that  the  order  was 
payable  on  presentment  At  all  events,  it  is  the  giving  of 
the  order,  and  not  the  payment  of  it,  which  is  alleged  to 
have  been  the  consideration  of  the  release.  It  is  expressly 
stated  in  the  paragraph  in  question  that  it  was  given  before 
the  maturity  of  the  note  on  which  the  action  is  brought 

It  is  further  objected  to  the  paragraph  in  question  that  it 
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is  bad  for  the  reason  that  the  order  referred  to,  or  a  copy  of 
it,  should  have  been  filed  with  the  answer,  and  several  cases, 
decided  by  this  court,  are  cited  in  support  of  the  position. 
We  think  this  position  cannot  be  matntsdned.  The  defence 
is  not  based  on  the  contract  contained  in  the  order^  but  is 

a 

based  upon  the  agreement  of  the  plaintiff  to  release  the  de- 
fendant; the  consideration  for  which  the  order  was  given. 
It  is  only  where  the  pleading  is  founded  on  a  written  in* 
stniment  that  the  instrument,  or  a  copy  of  it,  must  be  filed 
with  the  pleading.    2  G.  &  H.  104,  sec.  78. 

The  order  contains  no  agreement  on  Ae  part  of  the  plain- 
tiff, but  it  was  simply  a  request  on  the  part  of  the  defendant 
Moore  to  the  drawees  of  the  order  that  they  would  pay  to 
(he  plaintiff  the  amount  of  money  menfioned  therein. 

The  fourth  paragraph  of  the  answer,  which  is  pleaded  by 
Martin  Stockton  and  William  Stockton,  admits  the  execu- 
tion of  the  note  on  which  the  action  is  brought,  and  alleges 
that  they,  with  said  Moore,  executed  the  same  as  sureties 
of  said  Lawrence  B.  Stockton,  Jr.,  who  was  the  principal 
therein;  that  after  the  execution  of  the  said  note,  and  before 
the  maturity  thereof,  the  said  Richard  A.  Moore,  the  co- 
surefy  of  these  defendants  on  said  note,  ^executed  an  order 
for  five  hundred  dollars,  drawn  on  his,  said  Moore's,  own 
fonds,  and  directed  to  said  Martin  and  William,  which  order 
was  accepted  by  said  Martin;  and  the  plaintiff  agreed,  in 
consideration  thereof,  to  release  and  discharge  said  Richard 
A.  Moore  from  all  liability  on  the  said  note,  on  which  the 
suit  is  brought,  as  well  as  a  certain  other  note  for  eight  hun- 
dred dollars ;  wherefore,  these  defendants  say  that  by  reason 
of  the  discharge  of  their  co-surety,  Richard,  they  are  dis- 
charged from  liability  on  said  note. 

If  we  are  right  in  holding  that  the  second  paragraph  of 
the  answer  which  is  pleaded  by  Moore  is  good  it  must  fol- 
low that  this  paragraph  also  is  good;  for  it  is  a  £uniliar  prin- 
ciple of  law,  that  the  release  or  discharge,  by  the  agreement 
of  the  payee,  of  one  or  more  of  several  joint  debtors  is  a 
release  of  all  the  others.    Ayleswcrth  v.  Brazvn,  31  Ind.  270. 
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Stockton  V,  StocktoD,  Jr.,  €(  al. 


The  note  on  which  the  suit  was  brought  in  this  case  is  a 
joint  note,  and  not  several,  or  joint  and  several* 

It  is  next  insisted  that  the  court  should  have  granted  a 
new  trial  because  of  the  insufficiency  of  the  evidence.  The 
evidence  is  not  in  the  record,  but  counsel  for  the  appellant  say 
that  the  special  findings  contain  all  the  material  facts  which 
were  in  issue,  and  they  then  proceed  to  argue  that  the 
special  findings  of  the  jury  are  inconsistent  with  the  general 
verdict,  and  that  for  this  reason  the  court  should  have 
granted  the  new  trial.  We  cannot  concede  the  correctness 
of  this  position.  When  the  question  is  made  before  this 
court  as  to  the  correctness  of  the  ruling  of  the  inferior  court 
in  refusing  a  new  trial  on  account  of  the  insufficiency  of  (he 
evidence  to  justify  the  verdict,  the  evidence,  and  all  tiie  evi- 
dence, must  be  in  the  record,  or  we  cannot  decide  the  ques- 
tion. The  findings  of  the  jury,  in  answer  to  interrogatories 
propounded  to  them,  cannot  be  used  as,  or  in  lieu  of,  the 
evidence,  to  show  the  insufficiency  of  the  evidence  to  justify 
the  general  verdict  If  it  be  supposed  that  the  special  find- 
ings of  the  jury  are  inconsistent  with  the  general  verdict; 
the  proper  mode  of  presenting  that  question  is  to  nn>ve,  in 
the  court  below,  for  judgment  on  the  special  findings.  Then, 
if  the  special  findings  are  clearly  inconsistent  with  the  gen- 
eral verdict,  it  is  the  duty  of  that  court  to  be  governed  by 
the  special  findings,  and  render  the  judgment  in  accordance 
with  them,  disregarding  the  general  verdict  If  the  court 
refuse  such  motion,  the  party  making  it  can  except^  and  on 
appeal  assign  this  ruling  for  error.  But  the  question  cannot 
be  presented  by  a  motion  in  the  court  below  for  a  new  trial, 
and  the  assignment  of  the  overruling  of  that  motion  as 
error  in  this  court. 

But  it  is  further  urged  that  the  general  verdict  is  contrary 
to  law,  upon  the  facts  found,  because  it  is  inconsistent  with 
the  special  findings,  and  that,  as  one  reason  for  a  new  trial 
was  that  the  verdict  was  contrary  to  law,  £he  court  should 
have  granted  the  new  trial  for  this  reason.  We  think  that 
the  inconsistency  of  the  special  findings  with  the  general 
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yerdict  is  not  what  is  meant  by  the  verdict's  being  contrary 
to  law.  We  make  this  ruling  in  view  of  the  cases  cited  by 
counsel  for  appellant  Bossekerv^  Cramer^  18  Ind.  44,  and 
Smith  V.  yiffries,  25  Ind  376,  we  think  do  not  meet  the 
point 

The  judgment  is  affirmed,  with  costs. 

H.  W.  Chase  and  y.  A.  Wilstach,  for  appellant 


Th£  Jeffsrsonville,  Madison,  and  Indianapous  Railroad 

Company  &.  Undbrhiix. 

^MixOASi,-^Catile,—N^egIigmce, — Ftncmg.-^PUading,-^XQ  charge  a  railroad 
oomptnj  with  lialnlity  for  negligence  in  killing  an  animal  on  the  line  of  its 
loady  the  complaint  must  allege  that  the  animal  was  killed  without  any  neg- 
ligence of  the  plaintiff.  "Where  the  charge  is  for  failure  to  fence  the  road,  aa 
allegation  that  the  road  was  not  fenced  **  according  to  law  "  is  insufficient 

APPEAL  from  the  Floyd  Circuit  Court. 

DowNEV,  J, — This  is  an  action  commenced  before  a  jus- 
tice of  the  peace,  by  the  appellee  against  the  appellant  and 
The  LonisvAle^  New  Albany,  and  St  Louis  Air  Line  Rail- 
way Company.  It  is  stated  in  the  complaint  that,  on  the 
2d  day  of  December,  1870,  said  appellant  was  controlling 
and  opecating  all  that  part  of  the  railway  belonging  to  The 
Louis^e,  New  Albany,  and  St  Louis  Air  Line  Railway 
Company  which  lies  in  the  ciQr  of  New  Albany,  Indiana, 
and  was  mnnmg  its  locomotives,  cars,  and  carriages  on  and 
over  the  same,  with  the  consent  of  such  company,  and  that 
while  so  operating  and  controlling  said  railway,  and  while 
mailing  its  locomotives,  cars,  and  carriages  over  and  on  the 
same,  it  did  negligently  run  one  of  its  locomotives  and  cars 
then  and  there  on  said  railway  agsunst  and  over  a  milch  cow 
belonging  to  said  pldntiff,  thereby,  then  and  there,  wound- 
ing and  lolling  siud  cow.    It  is  then  averred  that  at  the 
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point  on  said  railway  where  the  locomotive  and  cars  ran 
against  and  over  and  killed  said  cow,  the  railway  was  not 
fenced,  as  required  by  law;  and  that  before  and  at  the  Gme 
said  cow  was  killed  as  aforesaid,  she  was  of  the  value  of  one 
hundred  dollars;  wherefore,  etc. 

There  was  a  motion  before  the  justice  of  the  peace  to  dis- 
miss the  action,  made  by  the  defendants,  separately,  because 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  motion  was  overruled,  the  cause  was 
tried,  and  there  was  judgment  for  the  plaintif!!  The  de- 
fendants appealed  to  the  circuit  court.  In  the  circuit  courts 
the  defendants  renewed  their  motion  to  dismiss  the  action, 
and  it  having  been  overruled  by  the  court,  they  reserved  the 
point  by  bill  of  exceptions.  There  was  then  a  trial  hy  jury. 
After  the  evidence  was  heard,  the  action  as  to  the  Air  Line 
Company  was  dismissed,  and  there  was  a  verdict  ag^unst  the 
appellant,  a  motion  for  a  new  trial  by  it  made  and  overruled, 
and  judgment  on  the  verdict. 

Two  errors  are  assigned;  first,  the  overruling  of  the  mo- 
tion to  dismiss  the  action ;  and,  second,  the  refusal  to  grant 
a  new  trial. 

In  the  complaint  there  are  two  grounds  of  liability  men- 
tioned; first,  that  the  animal  was  killed  by  the  negligence  of 
the  company;  and,  second,  that  the  railroad  was  not  fenced 
at  the  point  where  the  cow  was  killed.  If  neither  of  these 
grounds  is  sufficiently  stated,  then  the  motion  to  dismiss 
should  have  been  sustained.  It  has  been  held  in  several  cases 
in  this  court,  that  in  such  a  complaint  it  is  necessary  to  allege 
that  the  animal  was  killed  without  any  negligence  of  the 
plaintiff,  in  the  cases  where  the  suit  is  for  negligent  killing, 
though  not  if  the  killing  was  where  the  road  might  have 
been,  but  was  not,  fenced.  The  Indianapolis^  etc..  Railroad 
Co.  V.  Robinson^  35  Ind.  380. 

The  complaint  not  containing  this  aUegation,  is  not  su& 
cient  as  a  complaint  for  the  negligent  killing  of  the  animal. 

With  reference  to  the  other  ground,  that  is,  that  the  road 
was  not  fenced  in,  etc.,  the  allegatioa  i&  that  it  was  not 
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fenced  "as  required  by  law."  We  have  held,  following  the 
case  of  The  Indianapolis^  etc.^  Railroad  Co.  v.  Bishop ,  29lnd. 
202,  that  the  allegation  in  this  form  is  insufficient ;  that  it  is 
an  allegation  of  matter  of  law,  and  not  of  fiict.  The  Indian- 
apoliSy  etc.^  Railroad  Co.  v.  Robinson,  supra.  For  this  reason, 
this  ground  of  liability  is  not  well  stated. 

But  if  this  groundof  liability  was  well  stated,  the  evidence 
shows  that  the  killing  took  place  in  the  city  of  New  Albany, 
at  the  crossing  of  two  public  alleys,  and  therefore  at  a  place 
where  the  company  could  not  fence.  Upon  the  evidence,  it 
is  claimed  by  counsel  for  the  appellant  that,  as  it  appears  that 
the  plaintiff  knowingly  allowed  the  animal  to  run  at  large  in 
the  vicinity  of  the  railroad,  and  to  stray  upon  its  track, 
where  it  could  not  be  fenced,  this  is  such  negligence  on 
his  part  as  prevents  him  from  recovering  for  a  killing  by  the 
mere  negligence  of  the  company.  As,  however,  it  is  not 
alleged  in  the  complaint  that  his  negligence  did  not  cause  or 
contribute  to  the  death  of  the  animal,  this  point  need  not  be 
decided  by  us  now.  But,  on  this  subject,  see  The  Indianap- 
oUsy  Cincinnati,  and  Lafayette  Railroad  Co.  v.  Harter,  38 
Ind.  557. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  instructions  to  sustain  the  motion  to  dismiss 
the  action. 

G.  V.  Howk  and  W.  W.  Tuley,  for  appellant 


Galbreath  v.  McNeily. 

Promissory  t^om.-^Pleading.^Breaek  of  Covet$aMt.^Vfhere  the  defence  to 
a  suit  upon  a  promissory  note,  given  for  a  conveyance  of  land,  rests  upon  a 
breach  of  a  covenant  in  the  deed,  a  copy  of  the  deed  must  be  filed  with  the 
answer. 

APPEAL  from  the  Bartholomew  Circuit  Court 
WoRDEN,  J. — ^Action  by  the  appellant  against  the  appel- 
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lee  on  a  promissoty  note  executed  by  the  defendant  to  the 
plaintiff. 

The  defendant  answered,  in  substance,  tixat  the  note  was 
given  in  consideration  of  certain  land  sold  by  the  plaintiff 
to  the  defendant,  and  conveyed  by  warranty  deed,  and  that 
the  title  to  one-third  of  the  land  had  failed,  setting  out  the 
particulars.    No  copy  of  the  deed  was  set  out 

Demurrer  to  the  answer  for  want  of  sufficient  fitcts  over* 
ruled,  and  exception.  Such  further  proceedings  were  had  as 
that  judgment  was  rendered  for  the  plaintifl;  but  for  a  much 
less  sum  than  appeared  to  be  due  on  the  note. 

The  foundation  of  the  defence  was  not  a  failure  of  consid- 
eration ;  for  if  a  party  accept  a  deed  of  conveyance  of  land 
without  covenants,  he  cannot,  in  the  absence  of  fraud,  set  up 
a  £ulure  of  title  in  defence  of  an  action  for  purchase-money 
which  he  has  agreed  to  pay.  The  foundation  of  the  defenoei 
which,  though  pleaded  by  way  of  showing  a  fidlure  of  coo* 
sideration,  may  be  regarded  as  a  counter  daim,  was  the  cov- 
enant or  covenants  in  the  deed  from  the  plaintiff  to  the 
defendant.  As  this  deed  was  not  set  out,  nor  any  part  of 
it,  nor  a  copy  filed,  the  answer  was  fatally  defective,  and  the 
demurrer  should,  therefore,  have  been  sustained  Cbanh  v. 
Fisher^  ante^  p.  145. 

There  are  some  other  questions  made  in  the  cause,  but  it 
is  unnecessary  to  consider  them.  They  cannot  be  intelli- 
gently decided  in  the  absence  of  the  covenants  which  con- 
stitute the  foundation  of  the  defence. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings. 

F.  T.  Hord^  for  appellant 
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Company  v.  Vancant. 

Dekurur^— A  denunrer  to  an  entire  complaint  containing  one  good  paragraph 

sboold  be  ovemikd. 
Kauroaix— «Slbc^  KiUed. — Fencing* — ^A  complaint  against  a  railroad  bompany 

for  killing  stock,  the  road  not  being  securely  fenced,  need  not  aver  that  the 

road  could  have  been  lawfully  fenced  at  the  point  where  the  injury  occurred. 
torJtUCTJUNS  TO  Ju&y. — Signing, — If  instructions  are  given  by  the  judge  of 

Ui  ofvn  motion^  ^  ^"oalt  sign  them;  if  asked  by  either  party,  they  must  be 

sgued  by  liim  or  his  attorney. 

APPEAL  from  the  Morgan  Common  Pleas. 

Pettit,  C.  J. — ^This  suit  was  brought  in  the  county  of 
Johnson,  where  the  injury  was  done,  and  changed  to  Morgan 
county,  on  the  application  by  affidavit  of  the  appellant  that 
she  could  not  have  a  fair  trial,  etc.,  for  the  killing  of  a  mare 
by  the  engine  and  cars  of  the  appellant. 

The  complaint  was  in  two  paragraphs;  first,  that  the  kill- 
ing was  at  a  point  where  the  road  was  not  securely  fenced; 
second,  that  the  killing  was  by  gross  negligence  and  care- 
lessness. Demurrer  to  the  whole  complaint  for  want  of 
sufficient  facts  overruled  and  exception.  It  is  admitted  that 
the  second  paragraph  is  good;  but  it  is  contended  that  the 
first  is  bad,  because  it  does  not  state  that  the  road  could, 
and  lawfully  might,  have  been  fenced  at  the  place  of  the 
kiHing.  This  averment  is  unnecessary,  30  Ind.  324,  but  if 
it  were,  the  demurrer  was  to  the  whole  complaint,  and  if  it 
had  one  good  paragraph,  which  is  admitted,  it  was  properly 
overruled.  A  demurrer  to  a  whole  complaint,  or  to  a  whole 
answer,  if  either  has  a  good  paragraph,  should  be  overruled. 

The  answer  was  in  two  paragraphs;  first,  general  denial; 
second,  "  for  further  answer  to  the  second  paragraph  of  the 
plaintiff's  complaint,  says  that  the  place  in  said  county  where 
the  alleged  killing  and  damage  therein  mentioned  occurred, 
was  within  the  corporate  limits  of  the  town  of  Edinburg ; 
that  the  animal  therein  mentioned  strayed,  through  the  neg- 
ligence of  the  plaintiff,  upon  the  track  of  the  defendant's 
road  where  a  street  or  alley  intersects  the  same  in  said 
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town,  and  without  feult  or  neglect  of  the  defendant  or  her 
agents  or  servants  in  that  behalf,  was  killed ;  that  said  killing 
occurred  in  the  night  time ;  and  that  the  streets  and  alleys  of 
said  town  of  Edinburg,  within  the  corporate  limits  thereof, 
are  so  numerous  and  close  together,  that  defendant  ought 
not  to  and  cannot  fence  her  road  within  the  corporate  limits 
of  said  town." 

To  the  second  paragraph  of  the  answer  there  was  a  reply 
of  general  denial,  trial  by  jury,  verdict  for  plaintifi)  and,  over 
a  motion  for  a  new  trial,  judgment  on  the  verdict 

The  causes  set  out  for  a  new  trial  are,  "first,  in  overruling 
defendant's  motion  to  strike  out  first  paragraph  of  plaintiff's 
complaint;  second,  overruling  plaintiff's  demurrer  to  the 
first  paragraph  of  the  complaint;  third,  excessive  damages; 
fourth,  error  in  the  assessment  of  the  amount  of  the  verdict 
of  the  jury,  being  too  large;  fifth,  that  the  verdict  of  the 
jury  is  not  sustained  by  sufficient  evidence ;  sixth,  that  the 
verdict  is  contrary  to  law ;  seventh,  error  of  law  occurring 
at  the  trial  and  excepted  to  by  defendant,  in  the  instructions 
given  by  the  court  on  its  own  motion,  and  asked  by  plain- 
tifi^  and  which  were  all  excepted  to  by  defendant;  eighth,  the 
court  erred  in  refusing  to  instruct  the  jury,  as  asked  by  the 
defendant." 

We  have  above  disposed  of  the  first  and  second  alleged 
causes,  but  we  hold  that  they  are  not  causes  for  a  new  trial 
As  to  the  third,  fourth,  fifth,  and  sixth  reasons  for  a  new 
trial,  we  have  only  to  say  that  we  cannot  see  by  the  record 
that  the  damage  is  excessive;  or  that  there  was  error  in  the 
assessment  of  the  amount  of  the  verdict;  or  that  the  verdict 
is  not  sustained  by  sufficient  evidence;  or  that  the  verdict  is 
contrary  to  law. 

As  to  the  seventh  cause,  the  instructions  are  not  in  a  bill 
of  exceptions,  nor  are  they  signed  by  the  judge,  or  by  the 
party  asking  them  or  his  attorney.  If  given  by  the  judge 
on  his  own  motion,  he  must  sign  them ;  if  asked  by  a  par^, 
he  or  his  attorney  must  sign  them.    2  G.  &  H.  198,  sec.  324; 
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and  we  cannot  consider  them,  though  they  are  copied  into 
the  transcript  by  the  clerk. 

As  to  the  eighth  reason  for  a  new  trial,  we  have  to  say  that 
the  transcript  does  not  show  any  instructions  were  asked  by 
the  defendant  and  refused  by  the  court.  We  are  satisfied 
that  no  injustice  was  done  to  the  appellant  by  the  court  be* 
low»  or  error  committed  of  which  he  can  complain,  and  we 
cannot  reverse  the  judgment  2  G.  &  H.  122  and  278,  sees. 
101  and  580. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant, 
with  five  per  cent  damages. 

G.  M.  Overstreetf  A.  B.  Hunter^  W.  R.  Harrison,  and  W. 
S,  Skiriey,  for  appellant 

C  F.  McNutt  and  G.  W.  Grubbs,  for  appellee. 


Balfe  et  al.  t^.  Johnson. 

ClTtj^'Sired  Assessmenii — Affidavit, — Precept. — ^An  assessment  for  a  street  im- 
pcoreoient  should  show  the  amoant  for  which  each  lot  or  piece  of  land  is 
liable;  the  affidavit  for  the  precept  should  conform  to  it  in  this  respect;  and 
Uus  should  appear  althon^^  the  different  lots  or  pieces  of  land  helong  to  the 
same  owner. 

SkWL-^Awiendmenf  of  Transcripi  an  AfpeoL-^^^fhiett  an  act  required  has  been 
done,  but  the  transcript  of  th^  proceedings  before  the  conunon  council  fails 
to  show  this  fact,  an  amendment  of  the  transcript  may  be  made  in  the  com- 
mon pleas  conzt  But  where  the  affidavit  on  which  the  precept  has  issued  is 
defectiTCy  such  affidavit  cannot  be  amended  on  appeal,  but  the  proceedings 
most  commence  again  at  the  error  committed. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

DowNEir,  J. — ^This  was  an  appeal  from  a  precept  issued  for 
the  collection  of  certain  amounts  assessed  against  the  real 
estate  of  the  appellee  for  street  improvements,  in  pursuance 
of  section  71  of  the  general  law  for  the  incorporation  of 
cities.    3  Ind.  Stat  loi.    The  appellants  are  the  contractors 
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who  did  the  work.  The  transcript  of  the  proceedings^ 
papers,  etc.,  before  the  common  council,  on  appeal  from  die 
precept,  constitute  the  complaint  The  appellee  demurred 
to  this  complaint,  for  the  reason  that  it  did  not  state  iacts 
sufficient  to  constitute  a  cause  of  action ;  the  court  sustained 
the  demurrer,  and  the  appellants  asked  and  obtained  leave 
to  amend  the  complaint,  which  they  did  by  filing  a  new  final 
estimate  and  corrected  assessment  made  by  the  city  engineer, 
with  an  order  of  the  city  council  adopting  the  same  and 
making  it  the  act  of  the  council,  and  requiring  the  parties 
therein  assessed  to  pay  the  amounts  charged  against  them 
respectively  to  the  appellants,  as  such  contractors.  The  ap- 
pellee then  again  demurred  to  the  complaint  in  the  same 
form,  and  his  demurrer  was  again  sustained.  The  appel- 
lants, having  obtained  leave  again  to  amend  the  complaint, 
offered  as  such  amendment  the  affidavit  of  Feely,  one  of  the 
appellants,  and  one  of  the  contractors,  as  an  aniendment  to 
the  affidavit  filed  with  the  city  clerk,  and  upon  which  the 
precept  was  issued.  This  affidavit  states  the  making  of  the 
contract,  the  doing  of  the  work,  the  acceptance  thereof  by 
the  common  council,  the  making  of  the  several  estimates, 
that  the  appellee  was  the  owner  of  certain  real  estate,  par- 
ticularly described  in  the  affidavit,  and  also  stating  the  amount 
assessed  against  each  lot  or  piece  of  such  real  estate  for 
each  assessment  and  in  the  aggregate.  The  court  refused 
to  allow  this  affidavit  to  be  filed  as  an  amendment  of  the 
complaint  To  all  these  rulings  Ihe  appellants  excepted. 
The  appellants  declining  further  to  amend  their  complaint, 
final  judgment  was  rendered  against  .them  on  the  demurrers, 
and  they  appealed  to  this  court  In  the  assignment  of 
errors,  no  complaint  is  made  of  the  action  of  the  court  in 
sustaining  the  first  demurrer,  but  it  is  alleged  that  the  court 
erred  in  sustaining  the  second  demurrer,  and  in  r^ectingthe 
affidavit  of  Feely  as  an  amendment  to  the  complaint  We 
are  not  favored  with  a  brief  for  the  appellee. 
We  infer,  from  the  &ct  that  the  assessment  was  amended 
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afterward,  that  the  first  demurrer  i¥as  sustained  on  account 
of  some  defect  in  the  first  assessment 

The  second  demurrer  was  sustained,  we  are  informed  by 
counsel  for  the  appellants,  on  account  of  defects  in  the 
affidavit  of  the  contractors  upon  which  the  precept  was 
issued,  and  this  may  be  inferred  from  the  fitct  that  the*  affi- 
davit of  Feely,  which  was  rqected  by  the  court,  was  in 
amendment  of  that  affidavit 

The  case  presents  a  question  of  some  importance  in  cases 
of  this  kind,  and  that  is,  to  what  extent  and  in  what  manner 
can  the  complaint  or  transcript  be  amended  on  appeal,  when 
a  demurrer  thereto  has  been  sustained  ?  But  the  first  ques- 
tion is,  did  the  court  commit  an  error  in  sustaining  the 
second  demurrer  to  the  complaint?  We  think  it  did  not 
The  first  affidavit  made  by  the  contractors,  to  obtain  the 
issuing  of  the  precept,  following  the  first  assessment,  did  not 
show  the  amount  assessed  against  each  lot  of  the  appellee. 
The  assessment  first  made  was  held  invalid  for  this  reason, 
and  a  new  one  was  made,  approved  by  the  city  council,  and 
made  a  part  of  the  complaint,  as  an  amendment  thereofl 
That  left  the  precept  to  rest  upon  an  insufficient  affidavit,  it 
not  stating  the  amount  chargeable  against  each  lot  We 
have  come  to  the  conclusion  that  the  assessment  should 
show  the  amount  for  which  each  lot  or  piece  of  land  is  liable; 
that  the  affidavit  for  the  precept  should  conform  to  it,  in  this 
respect,  and  that  this  is  necessary,  although  the  difierent  lots 
or  pieces  of  land  belong  to  the  same  owner.  This,  we 
think,  may  be  gathered  from  sections  seventy  and  seventy- 
one  of  the  act  It  is  provided  in  the  seventieth  section  that 
the  estimates  '^  shall  be  a  lien  upon  the  ground  upon  which 
they  are  assessed,"  etc.  According  to  section  seventy-one, 
the  precept  must  set  forth  the  description  of  the  lot  or  land 
on  which  it,  the  assessment,  is  made,  etc.  The  assessment 
was  made  in  this  case  upon  lots  four,  five,  six,  seven,  eight, 
nine,  and  ten,  in  L.  B.  Stockton's  Addition,  and  the  prelimi- 
nary and  final  estimates  and  the  assessment  were  made  in 
one  gross  sum  against  all  the  lots.    It  may  be  in  the  power 
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of  the  owner  to  pay  the  assessment  upon  one  or  more  of 
the  lots  or  pieces  of  land,  and  not  upon  all.  If  the  assess- 
ment is  made  in  one  gross  amount  against  all  the  lots,  he 
could  not  do  this,  as  the  lien  would  cover  all  the  lots,  and 
all  could  be  sold  to  discharge  it  There  may  bei  other  rea- 
sons in  favor  of  a  separate  assessment  against  each  lot 

Upon  the  other  question,  that  is,  the  offer  to  file  the  affi- 
davit of  Feely  in  amendment  of  the  affidavit  required  to  be 
filed  before  the  issuing  of  the  precept,  we  think  the  court 
committed  no  error. 

When  an  act  was  done  in  the  progress  of  the  proceeding, 
such,  for  instance,  as  the  giving  of  a  notice,  and  the  tran- 
script is  defective  in  not  setting  it  out,  and  for  that  reason 
a  demurrer  to  it  is  sustained,  we  have  no  doubt  the  tran- 
script might  be  amended  in  the  common  pleas  in  that  respect 
by  incorporating  in  some  proper  way  the  notice.  In  such  a 
case  the  act  has  been  done,  but  the  evidence  of  it  is  not  in 
the  transcript  But  in  the  case  under  consideration  the  affi- 
davit was  never  filed  in  the  form  required  by  the  statute. 
The  filing  of  it  in  the  common  pleas  cannot  relate  back  to 
the  time  when  it  should  have  been  filed  and  legalize  that 
which  was  illegal  before.  We  think  in  such  a  case  the  only 
course  is  for  the  party  to  go  back  in  the  history  of  the  pro- 
ceeding, and,  at  the  proper  point,  correct  that  which  was  not 
done  as  required  by  the  statute.  According  to  this  view, 
this  court  would  have  disapproved  the  action  of  the  court  in 
allowing  the  corrected  assessment  to  be  filed  as  an  amend- 
ment, if  the  question  had  been  presented. 

The  judgment  is  affirmed,  with  costs. 

y.  R.  Coffroth  and  T.  B.  Ward,  for  appellants. 

W.  C,  Wilson^  for  appellee. 
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Proceeding  SuFPLEifEznART  to  Exbccttion.— Pai';^.— A^^<v— Zc^.-*In 
a  proceeding  supplementary  to  execution,  both  the  person  indebted  to  the 
execution  defendant  and  the  execution  defendant  himself  are  necessaiy  par* 
ties,  in  order  to  reach  the  debt  due  from  such  debtor  to  such  defendant;  and 
if  after  serrice  of  the  notice  of  the  proceeding  npon  such  debtor,  but  before 
service  upon  the  defendant  himself,  the  latter  assign  the  daim  held  by  him,  no 
lien  is  acquired  thereon  by  the  proceeding. 

%asL.'~JB<mkruficy,''-Ai  such  lien  has  been  acquired,  the  plaintiff  waives  it  by 
proving  his  daim  in  a  bankrupt  court. 

APPEAL  from  the  Hendricks  Common  Pleas. 

BusKiRK,  J. — To  fully  comprehend  the  questions  of  law 
arising  in  the  record,  it  is  necessary  that  we  should  make  a 
chronological  statement  of  the  facts. 

First  Alva  Hoadley,  on  the  17th  day  of  January,  1871, 
recovered,  in  the  Hendricks  Common  Pleas,  a  judgment 
against  Henry  V.  Caywood,  George  W.  Nash,  and  William 
R.  Nash,  in  the  sum  of  one  thousand  eight  hundred  and 
seventy-five  dollars. 

Second.  The  said  Hoadley,  on  the  day  next  after  the  ren- 
dition of  said  judgment,  caused  to  be  issued  thereon  an 
execution,  which  was,  on  said  day,  delivered  to  the  sheriff 
of  said  county. 

Third.  The  said  Hoadley,  on  the  19th  day  of  January, 
1871,  commenced  this  action  against  the  said,  judgment  de- 
fendants and  John  K.  Patterson,  it  being  a  proceeding,  un- 
der the  statute,  in  aid  of  execution.  It  was  charged  in  the 
affidavit  that  the  said  Patterson  was  indebted  to  Caywood 
by  notes  in  the  sum  of  two  thousand  and  eighty  dollars. 

Fourth.  It  is  not  shown  by  the  record  when  the  notice 
issued  in  this  proceeding  was  served  on  Patterson,  but  in  his 
sworn  answer,  filed  on  the  12th  day  of  June,  1 871,  he  states 
that  it  was  served  on  him  on  the  19th  day  of  January,  1871. 

Fifth.  The  said  Patterson,  in  his  said  answer,  admitted 
that  when  the  notice  was  served  on  him,  he  was  indebted  to 
the  said  Caywood,  by  notes  given  for  and  in  consideration 
of  certain  real  estate  sold  and  conveyed  by  the  said  Cay- 
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wood  to  him,  in  the  sum  of  two  thousand  and  eighty  dol- 
lars. The  first  note  was  due  December  25th,  1871,  for  one 
thousand  dollars,  and  the  second  was  due  December  25tli, 
1872,  for  the  sum  of  one  thousand  and  eighty  dollars.  He 
also  alleged  that  there  was  a  lien  on  said  real  estate  for  taxes 
amounting  to  the  sum  of  twenty-five  dollars  and  sixteen 
cents,  which  sum  he  asked  might  be  deducted  from  the  note 
first  due. 

Sixth.  The  court,  on  the  i6th  day  of  June,  1871,  made 
an  order  directing  the  said  Patterson  not  to  pay  the  money 
due  from  him  to  Caywood  to  any  person  until  the  farther 
order  of  the  court. 

Seventh.  The  said  Caywood,  on  the  loth  day  of  October, 
1 871,  filed  his  answer,  to  the  effect  that,  on  the  7th  day  of 
February,  1871,  there  was  filed  in  the  district  court  of  the 
United  States,  In  and  for  the  State  of  Indiana,  a  petition  in 
involuntary  bankruptcy  against  him  and  his  co-judgoient 
defendants;  that  on  the  17th  day  of  said  month,  they  were 
adjudged  bankrupts;  that  on  the  15th  day  of  March,  1871, 
Jesse  R.  Cope,  William  A.  Bradshaw,  and  William  J.  Smith 
were  duly  chosen  and  appointed  assignees  of  their  said  es- 
tates in  bankruptcy;  that  on  the  i8th  day  of  March,  1871, 
he  and  the  said  Nash  and  Nash  duly  assigned  all  their  joint 
and  several  estates  to  the  said  assignees,  and  that  he  had 
especially  assigned  to  the  assignees  the  notes  mentioned  and 
described,  in  the  affidavit  filed  herein,  as  due  from  the  said 
Patterson  to  him.  The  prayer  was,  that  he  should  not  be 
required  to  answer  further,  and  that  the  said  assignees  m 
bankruptcy  should  be  substituted  as  parties  in  the  place  of 
himself  and  said  Nash  and  Nash,  who  had  been  adjudged 
bankrupts. 

Eighth.  The  plaintifT  moved  to  reject  the  answer,  for  the 
reason  that  it  was  sworn  to  by  the  attorney  of  Caywood, 
and  not  by  Caywood  himself.  The  motion  was  overruled, 
and  the  appellant  excepted  and  has  placed  such  exception 
in  the  record  by  a  bill  of  exceptions.  The  appellant  then 
demurred  to  said  answer,  upon  the  groimd  that  it  did  not 
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contain  facts  sufEcient  to  constitute  a  defence,  but  the  de- 
murrer was  overruled,  and  the  appellant  again  excepted. 

Ninth.  The  court  permitted  the  said  Jesse  R.  Cope,  Wil- 
liam A.  Bradshaw,  and  William  J.  Smith,  assignees  in  bank- 
ruptcy, as  hereinbefore  shown,  to  become  parties  defendants 
to  this  action,  in  the  place  of  the  said  Caywood  and  Patter- 
son.  Thereupon,  they  appeared  and  filed  an  answer,  stating : 

1.  That  a  petition  in  bankruptcy  was  filed  against  the  said 
Caywood,  Nash,  and  Nash,  on  tiie  7th  day  of  February,  1871. 

2.  That  they  were  adjudged  bankrupts  on  the  i6th  day 
of  February,  1871. 

3.  That  on  March  15th,  1871,  the  said  defendants  answer- 
ing were  duly  chosen  and  appointed  assignees  in  bankruptcy 
on  the  estates  of  the  said  Caywood,  Nash,  and  Nash. 

4.  That  said  estate  was  still  open. 

5.  That  on  the  15th  day  of  March,  1871,  the  said  Alva 
Hoadley,  the  plaintiff  in  this  proceeding,  proved  his  said 
clakn,  based  upon  said  judgment,  in  bankruptcy,  before  the 
proper  register,  against  the  estates  of  the  said  Caywood, 
Nash,  and  Nash,  and  which  amounted  to  the  sum  of  one 
thousand  eight  hundred  and  ninety  dollars  and  eighty  cents, 
that  being  the  principal  and  interest  of  said  judgment.  A 
certified  transcript  of  the  filing,  proof,  and  allowance  of  said 
claim  was  filed  with  said  answer. 

6.  That  the  proceedings  in  bankruptcy  dissolved  any  lien 
which  the  plaintiff  had  acquired  by  his  said  judgment  and 
his  proceeding  supplemental  to  execution;  that  by  proving 
his  claim  in  bankruptcy  against  the  estates  of  the  said  Cay- 
wood, Nash,  and  Nash,  the  plaintiff  had  abandoned  and 
waived  any  lien  which  he  may  have  acquired  by  the  said 
judgment  and  this  proceeding,  and  had  become  a  general 
creditdr  of  the  said  bankrupts.  This  answer  was  sworn  to. 
The  prayer  was  that  this  proceeding  might  be  dismissed,  and 
for  general  relief. 

Tenth.  To  this  answer  the  plaintiff  demurred,  for  the  want 
of  sufficient  facts.    The  demurrer  was  overruled,  andl  the 
Vol.  XL.— 16 
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plaintiil^  preferring  to  stand  upon  his  demurrer,  refused  to 
plead  further,  and  the  court  thereupon  rendered  final  judg- 
ment for  the  appellees,  to  all  of  which  rulii^  proper  excep- 
tions were  taken. 

Upon  the  foregoing  &cts,  two  questions  are  presented  for 
our  decision ;  first,  did  Hoadley,  by  his  proceeding  suppb 
mentary  to  execution,  acquire  a  lien  upon  the  indebtedness 
of  Patterson  to  Caywood  ?  second,  did  Hoadley,  by  provii^ 
his  claim  against  Caywood,  Nash,  and  Nash,  in  the  banknqit 
court,  waive  and  abandon  his  lien,  and  thereby  become  a 
general  creditor  and  entitled  only  to  share  pro  rata  with  the 
other  creditors  of  such  bankrupts? 

It  was  held  by  this  court,  in  Wall  v.  Whislert  14  Ind.  228, 
that  in  a  proceeding  like  the  one  under  consideration,  tbe 
judgment  debtor  was  a  necessary  party,  and  that  the  action 
was  properly  dismissed  because  the  debtor  of  the  judgment 
defendant  was  the  only  person  made  a  defendant.  The  nd- 
iqg  in  that  case  was  adhered  to  in  the  cases  of  Chandler  v. 
Caldwell,  17  Ind.  256,  and  Cooke  v.  Ross,  22  Ind.  157. 

It  yras  held  by  this  court,  in  Butler  v.  dF^^fftay,  12  Ind 
504,  that  a  creditor  instituting  proceedings  supplementary  to 
execution  thereby  acquired  a  lien  on  the  fund  intended  to 
be  reached,  but  it  was  not  expressly  decided  at  what  precise 
stage  of  the  proceeding  such  lien  will  attach,  but  merely 
that  such  proceedings  do  create  a  lien. 

In  the  case  of  Gray  don  v.  Barlow,  15  Ind.  197,  therulii^ 
in  the  above  case  was  approved  of  and  followed,  but  the 
question  of  when  such  lien  attached  was  again  left  open  and 
undecided.  But  In  the  case  of  Cooke  v.  Ross,  22  Ind.  ^^^ 
it  was  decided  that ''  firom  the  time  of  the  service  of  process 
on  the  defendants  the  plaintiff  had  a  lien  upon  the  claim  in 
the  hands  of  Burtch,  and,  after  that  time,  Cooke  had  no  right 
to  make  the  assignment" 

It  does  not  appear  when  the  process  was  served  on  Cay- 
wood and  Patterson,  but  we  will  assume  that  it  was  served 
on  Patterson  on  the  19th  day  of  January,  1 871,  as  stated 
by  him  in  his  sworn  answer.    It  is  shown  that  the  court,  on 
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the  16th  (Uty  of  June,  i8;ri,  ordered  that  process  should 
issue  against  Henry  V.  Caywood,  but  it  is  not  shown  whether 
it  was  ever  issued,  or,  if  issued,  whether  it  was  served.  It  is, 
however,  shown  by  the  record  that  Caywood  appeared  to 
the  action  and  filed  an  answer  on  the  loth  day  of  October, 
1871. 

It  is  shown  in  the  answers  of  Caywood  and  the  assignees 
in  bankruptcy,  that  Caywood,  on  the  i8th  of  March,  1871, 
assigned  tihe  notes  which  he  held  on  Patterson  to  the  as- 
signees in  bankruptcy. 

We  are  of  opinion  that,  as  Cajnvood  assigned  the  notes 
which  he  held  on  Patterson  before  the  process  in  the  pro- 
ceedings supplementaiy  to  execution  was  served  on  him, 
the  appellant  acquired  no  lien  on  such  notes. 

But  conceding  that  the  appellant  had  acquired  by  his  judg- 
ment and  the  proceedings  supplementary  to  execution  a 
Ifen,  it  seems  to  be  well  settled  by  the  plain  and  undoubted 
provisions  of  the  bankrupt  act,  and  the  adjudged  cases  under 
it,  that  he  abandoned  and  waived  his  lien  by  proving  his  claim 
in  the  bankrupt  court 

It  is  expressly  declared  in  section  21  of  the  bankrupt  act, 
'^that  no  creditor  proving  his  d^bt  or  claim  shall  be  allowed 
to  maintain  any  suit  at  law  or  in  equity  therefor  against  the 
bankrupt,  but  shall  be  deemed  to  have  waived  all  right  of 
action  and  suit  against  the  bankrupt;  and  all  proceedings 
abeady  commenced  or  unsatisfied  judgments  already  ob- 
tained thereon,  shall  be  deemed  to  be  discharged  and  sur» 
rendered  thereby." 

It  is  said  in  Avery  &  Hobbs  Bankr.  168,  on  the  authority 
of  Haxtun  v.  Corse ^/^  Edw.  Ch.  585,  that  *'a  judgment cred* 
itor,  by  proving  the  debt,  elects  to  become  a  party  to  the 
proceedings  in  bankruptcy,  surrenders  his  judgment,  and  can 
receive  but  a  dividend."  v 

See  Stewcart  v.  Isidor^  I  B.  R.  129;  In  re  Bloss,  4  B.  R. 
37;  Bump  Bankr.  79  and  328,  where  the  authorities  are 
collected. 

It  is  provided  by  the  bankrupt  act  that  assignees  in  bank* 
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ruptcy  may  be  admitted  by  the  state  courts  to  prosecute  or 
defend  certain  actions  pending  therein.  Bump  Bankr. 
140  and  322. 

We  are  of  opinion  that  the  court  below  committed  no 
error  in  overruling  the  demurrer  to  the  answer  of  the  as- 
signees in  bankruptcy. 

The  judgment  is  affirmed,  with  costs. 

C.  C.  Nave,  for  appellant 

L.  M.  Campbell^  %  T.  Dye^  and  A.  C.  Harris^  for  appellees. 


BODAMER  V.   HuTTON. 

VKKcnc:&.—-M0tum  for  New  Trial,^Vfh.tK  a  motion  for  a  new  trial  nuses  00 
question  as  to  tbe  correctness  of  the  instructions  ^ven  by  the  court  to  the  jioj} 
no  error  arismg  from  them  can  be  considered  on  appeal,  althougli  they  be 
made  part  of  the  record  by  bill  of  exceptions. 

APPEAL  from  the  Lake  Common  Pleas. 

Downey,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  on  a  lesuse  of  certain  real  estate.  The  breach 
alleged  is  the  refusal  of  the  defendant  to  give  possession  of 
the  premises  at  the  time  when  it  is  alleged  the  plaintiiT  was 
entitled  to  possession.  A  copy  of  the  lease  is  filed  with  the 
complaint.  No  question  is  made  as  to  the  sufficiency  of  the 
complaint. 

The  defendant  answered,  first,  a  general  denial ;  and,  sec- 
ond, that  it  was  agreed  by  the  parties  that  the  plaintiff's 
father  should  sign  the  lease  as  security  for  him ;  that  the 
lease  was  lefi:  with  a  third  person  for  him  to  sign,  but  that  he 
would  not  and  did  not  sign  It.  There  was  a  reply  by  gen* 
eral  denial  to  the  second  paragraph  of  the  answer.    A  trial 
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by  jury  ended  in  a  verdict  for  the  plaintiff  in  the  sum  of 
eighty  dollars. 

The  defendant  moved  the  court  for  a  new  trial,  for  four 
reasons,  to  wit,  first,  the  verdict  is  not  sustained  by  sufficient 
evidence ;  second,  error  in  the  assessment  of  the  amount  of 
the  recovery,  the  same  being  greatly  in  excess  of  what  the 
evidence  warrants ;  third,  the  damages  awarded  are  exces- 
sive ;  and,  fourth,  that  the  verdict  is  contrary  to  law  and  the 
instructions  of  the  court. 

This  motion  was  overruled  by  the  court,  and  final  judg- 
ment was  rendered  for  the  plaintiff  for  the  amount  found  by 
the  jury. 

The  only  error  properly  assigfned  is  the  refusal  of  the 
court  to  grant  a  new  trial. 

The  evidence  in  the  case  is  not.  very  specific  as  to  the 
amount  of  the  damages.  It  appears  that  the  plaintiff  went 
with  a  load  of  his  goods  on  the  ist  of  March,  and  that  he 
was  told  by  the  defendant  that  he  could  occupy  tlie  kitchen 
then,  and  should  have  the  rest  of  the  house  by  the  middle 
of  the  month.  This  offer  he  declined,  and  went  away.  He 
says  he  spent  some  days  in  getting  things  ready  with  which 
to  go  to  fanning,  but  bought  nothing.  He  expressed  the 
opinion  that  his  damages  amounted  to  six  hundred  dollars. 
He  did  not  state,  nor  was  he  asked  for,  the  basis  upon  which 
he  estimated  the  damages,  nor  was  any  objection  made  to 
his  giving  his  opinion.  There  was  no  evidence  in  contradic- 
tion of  this.  Another  witness  testified  that  the  plaintiff  had 
previously  rented  a  farm  of  him,  which  he  gave  up  because 
he  had  rented  this  one. 

We  do  not  feel  authorized  to  say  that  the  evidence  was 
not  sufficient  to  justify  the  verdict  of  the  jury,  or  that  the 
damages  are  excessive.  Nor  do  we  see  that  the  verdict  is 
contrary  to  law. 

Counsel  for  the  appellant  argue  as  to  the  correctness  of 
the  instructions  given  to  the  jury  by  the  court,  and  the  in- 
structions are  set  out  in  the  record ;  but  counsel  must  see 
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that  the  motion  for  a  new  trial  made  no  question  as  to  the 
correctness  of  the  instructions,  and  they  are  BOt^  therefore^ 
in  a  condition  to  raise  any  such  question  here. 

The  judgment  is  affirmed,  with  costs. 

E.  C.  Field  and  %  Barnard,  for  appellant 

M.  Wood  and  T.  y.  Wood,  for  appellee. 


■*♦■ 


The  Louisville,  New  Albany,  and  St.  Louis  Ant  Lire 
Railway  Company  et  al.  f  .  Duvall. 

TasspAss. — Stahite, — Jut^nunt, — ^The  rule  at  common  law,  fbat,  in  an  adioo 
of  trespass  against  several  defendants,  a  verdict  and  juc^gment  might  be  len- 
dered  for  or  ag^dnst  one  or  more  of  them,  has  not  been  narrowed  by  the  statste. 

S^AME. — Supreme  Gmrf.^^The  Supreme  Court  may  reverse  or  aflirm  a  judgmoit 
in  whole  or  in  part  "Where  in  aia  action  for  trespass^  a  judgment  was  ft&- 
dered  over  a  motion  for  a  new  trial,  against  two  defendants  who  had  pleaded 
severailly,  this  coort  reversed  the  juc^gment  as  to  otie,  against  whom  there  wis 
ao  evidence,  and  affirmed  it  as  to  the  other. 

APPEAL  from  the  Floyd  Commcm  Pleas. 

Pettit,  C.  J. — ^The  appellee  sued  the  appeHants  for  tres- 
pass on  his  lands^  charging  that  the  appdlants  threw  dowD 
his  fences  and  let  in  cattle  which  ate  up  the  grass,  and 
browsed  on  his  shrubbery,,  and  destroyed  his  fruit  trees,  etc. 

The  appellants  answered  separately  by  the  general  denial 
Trial  by  Jury  and  verdict  for  the  appellee.  Appellants  sqh 
arately  moved  for  a  new  trial,  for  the  reason  that  the  evidenee 
does  not  warrant,  support,  or  justify  the  verdict  This  mo- 
tion was  overruled,  and  proper  exception  taken;  and  this 
ruling  is  assigned  for  error.  We  have  very  carefully  read 
and  examined  the  evidence,  and  there  is  not  a  particle  of  it 
that  warranted  a  verdict  against  the  railway  company;  but 
there  is  evidence  that  might  warrant  a  verdict  against  Reed 

In  actions  of  trespass  the  doctrine  of  the  common  law 
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was  that  a  verdict  and  judgment  might  be  given  and  rendered 
against  one  or  more  defendants  and  for  one  or  more  of 
them.  This  rule  has  not  been  narrowed,  but  enlarged,  by  our 
statute,  so  as  to  include  actions  on  contract  as  well  as  ac- 
tions for  trespass.  2  G.  &  H.  217,  sec.  366.  "Though  all 
the  defendants  have  been  summoned,  judgment  may  be  ren- 
dered against  any  of  them,  severally,  where  the  plaintiff 
would  be  entitled  to  judgment  against  such  defendants,  if 
the  action  had  been  against  them  severally."  2  G.  &  H. 
218,  sec.  368.  "Judgment  may  be  given  for  or  against  one 
or  more  of  several  plaintif!s,  and  for  or  against  one  or  more 
of  several  defendants;  and  it  may,  when  the  justice  of  the 
case  requires  it,  determine  the  ultimate  rights  of  the  parties 
on  each  side,  as  between  themselves."  See  the  notes  under 
these  two  sections.  This  court  may  reverse  or  affirm  a 
judgment  in  whole  or  in  part  2  G.  &  H.  276,  sec.  569  and 
notes. 

The  court  below  properly  refused  a  new  trial  as  to  Reed, 
but  improperly  refused  it  as  to  the  railway  company,  there 
being  no  evidence  against  it 

The  judgment  is  affirmed  as  to  Reed,  at  his  costs,  and  re- 
versed as  to  the  railway  company,  at  the  costs  of  the  appel- 
lee, with  instructions  to  the  court  below  to  grant  the  railway 
company  a  new  trial. 

G.  V.  Hawk,  W.  JV.  Tuley,  and  M.  C.  Kerr,  for  appellants. 

27,  C.  Anthony f  for  appellee. 


Wright  et  al.  v.  Norris,  Guardian. 

^l£AmHG,^DefauU. — AssignnufU  of  Error* — ^A  complaint  b)r  A.,  as  guardian, 
allied  that  the  defendant  on,  etc.,  by  his  note,  "of  that  date/'  promised  to 
ipgj  B.,  ■<  the  successor  of  plaintiff,"  seven  months  after  the  date  thereof,  the 
som  of,  etc.,  which  remained  unpaid.  A  copy  of  the  note  payable  to  B.,  by 
iunne»  vithoiit  fiirther  designation,  was  given.    Judgment  was  taken  by  default 
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An  appeal  was  taken  to  the  Supreme  Conit,  and  eiror  was  assigned,  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Held,  that  the  error  was  properly  assigned  for  this  cause  in  the  Supreme  Coozt, 
without  any  motion  to  set  aside  the  default;  and  that  the  complaint  was  in- 
sufficient. 

APPEAL  from  the  Washington  Common  Pleas. 

Downey,  J.— This  action  was  brought  by  the  appellee 
against  the  appellants;  there  was  judgment  by  de&uk 
against  the  defendants,  and  they  have  appealed.  The  ques- 
tion, and  the  only  question,  in  the  case  is  as  to  the  sufficiency 
of  the  complaint.  After  stating  the  name  of  the  state  and 
county,  giving  the  name  and  term  of  the  court,  and  the 
names  of  the  parties,  it  is  as  follows : 

''Thomas  B.  Norris,  guardian  of  Laura  Wright  and  Jod 
Wright,  complains  of  Levi  Wright  and  David  Colglazier, 
and  says  that  the  defendants,  on  the  i8th  day  of  August, 
1864,  by  their  note  of  that  date,  a  copy  of  which  is  filed 
herewith,  promised  to  pay  Sanford  Carter,  the  successor  of 
plaintifif)  seven  months  after  the  date  thereof,  the  sum  of 
three  hundred  and  fifty  dollars,  with  interest  from  date ;  that 
on  the  14th  day  of  June,  1866,  the  defendant  paid  twenty- 
one  dollars;  May  8th,  1867,  thirty-five  dollais;  and  that  the 
balance  remains  due  and  unpaid ;  wherefore  plaintiflT  demands 
judgment  for  five  himdred  dollars."    Signed  by  counsel. 

The  note,  a  copy  of  which  is  filed  with  the  complaint,  is 

as  follows : 

"August  i8th,  1864. 

"Seven  months  after  date  we  promise  to  pay  to  the  order 

of  Sanford  Carter  three  hundred  and  fifty  dollars*,  for  value 

received,  without  relief  from  valuation  or  stay  laws,  with 

interest  from  date, 

"Levi  Wright, 

"David  Colglazier." 

We  think  the  complaint  fails  to  show  that  the  plaintiff  as 

guardian  or  otherwise,  has  the  right  to  sue  on  the  note  in 

question.    What  might  be  the  case  if  it  were  shown  that  the 

money  mentioned  in  the  note  was  the  money  of  the  plain- 

tifTs  wards,  and  that  the  note  therefor  was  taken  to  Carter, 
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as  the  guardian  of  the  infants,  and  predecessor  of  the  plain- 
tiff in  the  trust,  we  need  not  decide. 

The  objection  to  the  complaint  may  be  taken  by  assigning 
the  insufficiency  thereof  as  error,  as  is  done  in  this  case, 
although  no  demurrer  to  it  was  filed  below,  and  notwith- 
standing there  was  judgment  by  de&ult  and  there  has  been 
no  motion  to  set  it  aside.      Monroe  v.  Strader,  33  Ind.  iii. 

Appellee  is  unrepresented  by  counsel. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded. 

R.  A.  Black,  for  appellant. 


Steinmetz  v.  The  Town  of  Versailles. 

Town.— ZuMUtf  6y  Town  to  Sell  IrUoxieating  Liptors.^-^Tht  trustees  of  an  in- 
ooipoiated  town  have  no  authority  to  pass  an  ordinance  prohibiting  the  sale  of 
intoxicating  liquors  within  the  town  limits  without  a  license  granted  by 
tfacm. 

APPEAL  from  the  Ripley  Circuit  Court 

BusKiRK,  J.-^This  was  an  action  by  the  appellee  against 
the  appellant,  to  recover  the  penalty  imposed  by  an  ordinance 
passed  by  the  trustees  of  said  town,  prohibiting  the  sale  of 
intoxicating  liquors  within  the  town  without  a  license  from 
the  clerk  of  said  town. 

The  prosecution  originated  before  a  justice  of  the  peace, 
where  the  appellant  was  adjudged  to  be  guilty,  from  which 
judgment  he  appealed  to  the  circuit  court 

In  the  circuit  court,  the  case  was  tried  by  a  jury  and  re- 
sulted in  a  verdict  against  the  appellant.  The  court  over- 
ruled motions  for  a  new  trial  and  in  arrest  of  judgment,  to 
which  proper  exceptions  were  taken. 

The  appellant  has  assigned  several  errors,  and  the  ques- 
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tions  involved  by  such  assignment  have  been  discussed  by 
counsel  for  appellant  with  great  thoroughness  and  ability; 
but  the  conclusion  at  which  we  have  arrived  renders  it  un- 
necessary for  us  to  consider  and  decide  more  than  one  of 
the  errors  assigned ;  and  the  precise  question  having  been 
decided  by  this  court,  upon  mature  consideration,  we  shall 
base  our  ruling  upon  the  previously  adjudged  case.  The 
question  is  presented  by  the  motion  in  arrest  of  judgment, 
which  motion  calls  in  question  the  power  of  the  board  of 
trustees  of  said  town  to  pass  the  ordinance  in  questicm. 

The  board  of  trustees  claimed  to  possess  the  power  to 
pass  the  ordinance  under  and  by  virtue  of  the  act  of  Mardi 
nth,  1867,  to  amend  the  seventh  clause  of  section  22  of 
the  act  for  the  incorporation  of  towns.    Acts  of  1867,  p.  220. 

In  the  case  of  The  Town  of  Martinsville  v.  Frieze^  33  Ind 
507,  we  held  such  act  to  be  unconstitutional  and  void.  Ad- 
hering, as  we  do,  to  the  ruling  in  that  case,  it  results  that 
the  board  of  trustees  of  the  town  of  Versailles  possessed  no 
power  to  pass  the  ordinance  in  question. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded  to  the  court  below,  with  directions  to  sustain  Ae 
motion  in  arrest  of  judgment. 
•  G*  Durbin,  for  appellant. 


McDaniel  v.  Carver  et  al. 

Married  Woman. — JudgmenU-^ExecuHon, — After  judgment,  the  defence  of 
coverture  cannot  be  interposed  to  prevent  the  sale  of  the  pix>perty  of  •  b*'* 
lied  woman  on  an  execution  issued  under  the  judgment  against  her. 

APPEAL  from  the  Madison  Common  Fleas* 
Downey,  J. — Complaint  by  the  appellant  against  the  ap- 
pellees, praying  an  injunction.    The  facts  stated  in  the  com- 
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plaint  are,  that  on  the  9th  day  of  August,  1870,  Patrick 
Skehan  and  Michael  Skehan  recovered  a  judgment  in  said 
common  pleas  against  Will  C.  Moreau  and  Minnie  Moreau ; 
that  on  the  15th  day  of  August,  1870,  the  plaintiff  became 
replevin  bail  on  the  said  judgment;  that  on  the  21st  day  of 
July,  1 87 1,  the  clerk  of  said  court  issued  an  execution  on 
said  judgment  against  said  Will  C.  Moreau  and  Minnie 
Moreau,  as  principals,  and  the  plaintiff  as  replevin  bail ;  that 
this  execution  was  placed  in  the  hands  of  the  defendant 
Carver,  as  sheriff  of  the  county,  and  that  he,  on  the  7th  day 
of  August,  1 87 1,  levied  the  same  on  certain  real  estate  of 
the  plaintiff,  a  description  of  which  is  contained  in  the  com- 
plaint, and  has  advertised  the  same  for  sale  on,  etc.;  that  at 
the  date  of  the  rendition  of  said  judgment  and  issuing  of 
tiie  ejcectttion,  the  said  Minnie  Moreau  was,  and  she  still  is, 
the  owner  of  personal  property  of  the  value  of  eight  hun- 
dred dollars,  and  of  real  estate  of  the  value  of  seven  thou*, 
sand  dollars,  in  Madison  county,  Indiana,  a  description  of 
which  real  estate  is  set  out  in  the  complaint,  which  property 
was,  and  is,  subject  to  sale  on  said  execution,  and  which  the 
said  sheriff  was,  and  is,  bound  to  sell  before  selling  any  of 
the  property  of  the  plaintiff;  that  the  said  Carver  is  pro- 
ceeding to  sell  said  property  of  the  plaintiff  at  the  insti- 
gation of  the  other  defendants  herein ;  wherefore,  etc. 

The  defendants  answered  that  Will  C.  Moreau  had  no 
property  subject  to  execution,  when  the  judgment  was  ren- 
dered and  the  execution  issued  thereon,  and  that  the  said 
Mmnie  Moreau  was,  at  the  time  of  the  execution  of  the  note 
on  which  the  judgment  was  rendered,  and  at  the  time  of  the 
issuing  of  said  execution,  a  married  woman,  and  the  wife  of 
the  said  Will  C.  Moreau ;  that  the  note  was  given  for  goods 
sold  to  said  Will  C.  Moreau,  on  his  own  account,  setting  out 
a  copy  of  the  note. 

The  plaintiff  filed  a  demurrer  to  the  answer,  for  the  reason 
that  it  did  not  state  facts  sufficient  to  constitute  a  defence  to 
the  action;  his  demurrer  was  overruled,  and  judgment  given 
agamst  him.    He  excepted  and  appealed,  and  has  here  as- 
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Signed  as  errors,  first,  the  overruling  of  his  demurrer  to  the 
answer;  and,  second,  the  dismissing  of  his  complaint 

Counsel  for  the  appellees  refers  us  to  the  case  of  Kantnh 
witz  V.  PratheTj  31  Ind.  92,  as  an  authority  in  support  of  the 
ruling  of  the  court  That  was,  however,  a  case  where  the 
coverture  of  the  wife  was  interposed  as  a  defence  against  tiie 
rendition  of  the  judgment  Here  no  such  defence  was  set 
up  when  the  suit  was  brought  on  the  note  against  the  hus- 
band and  wife,  but  her  coverture  is  alleged  by  the  judgment 
plaintiffs  and  the  sheriff,  as  a  reason  .why  the  execution  shall 
not  be  first  levied  on  her  property  before  a  levy  is  made  upon 
the  property  of  the  replevin  bail.  This  strikes  us  as  being 
a  new  application  of  the  doctrine  with  reference  to  the  (k^ 
fence  of  coverture. 

The  statute  expressly  requires  the  sheriff  first  to  levy  upon 
the  property  of  the  judgment  defendants,  if  suflScient  can 
be  found,  before  he  shall  levy  upon  that  of  the  replevin  bail 
2  G.  &  H.  236,  sec.  428.  The  makers  of  the  note  in  this 
case  were  summoned  into  court,  that  they  might  have  an 
opportunity  to  set  up  any  defence  which  they  might  have 
against  the  plaintiffs'  action.  Having  failed  to  set  up  the 
defence  of  coverture,  or  if  it  was  set  up,  having  failed  to  d^ 
rive  any  benefit  from  it,  and  judgment  having  been  rendered 
against  her,  it  cannot  be  set  up  now,  either  by  her  or  by  the 
defendants  in  this  case,  as  a  reason  why  the  judgment  shall 
not  be  enforced  by  execution.  A  party  might,  with  the 
same  propriety,  be  allowed  to  go  behind  the  judgment  to 
set  up  any  other  defence. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  demurrer  to  Ae 
answer,  and  for  further  proceedings. 

W.  R,  Pierse  and  H.  D.  Thompson^  for  appellant 

M.  S.  Robinson^  for  appellees. 
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PaTTISON  ET  AL.  V.  VaUGHAN  ET  AL.  *^  ®^^ 

PX£jU)i]ia--i^2M9^^^.--^jM«R0r.-~^^  a  mortgage  is  set  out  by  copy  in  a 
complaixit^  and  is  referred  to  in  an  answer  or  cross  complaint^  a  copy  thereof 
need  not  be  given  again  in  such  answer  or  cross  complaint 

SuKBiTsmp. — Practice.''— A,  proceeding  to  establish  the  fact  of  suretyship  set 
Qpin  an  answer  camiot  affect  Ihe  proceeding  of  the  plaintiC 

'Hkcnc&j^FaUttre  to  Xepfy.-^Waiver. — ^There  is  no  enor  in  going  to  trial 
withoat  a  reply,  in  the  absence  of  any  proper  objection;  the  reply  is  waived. 

SiJSE,— Cross  Complaint, — Summons. — ^A  simunons  need  not  issue  where  the 
matters  set  up  in  the  answer  or  cross  complaint  are  apparent  on  the  face  of  the 
original  complunty  and  the  defendants  thereto  have  been  served  with  process 
in  the  ozighial  action;  and  if  they  have  already  been  defiiulted  on  the  com- 
plaint,  no  new  default  need  be  taken  on  the  answer  or  cross  complaint 

^MDL— Judgment  Too  Large. — ^The  objection  that  the  judgment  is  for  too 
large  a  sum  must  be  firstmade  in  the  court  below.  * 

APPEAL  from  the  Grant  Circuit  Court 

DowNEVy  J. — ^This  action  was  commenced  by  the  appellee 
Vaughan  against  William  A.  Pattison,  Beverly  E.  Pattison, 
the  appellants,  and  Adelia  F.  Baylies,  Joseph  M.  Baylies, 
Edgar  M.  Baylies,  and  Gustavus  A.  Baylies,  to  foreclose  a 
mortgage.  The  answer  of  Joseph  M.  Baylies,  Edgar  M« 
Baylies,  and  Gustavus  Baylies  is  not  in  the  record.  Adelia 
M.  Baylies,  in  her  answer,  set  up  that  she  was  the  owner  of 
two  of  the  notes  secured  by  the  same  mortgage  which  se- 
cured the  note  held  by  Vaughan,  all  of  said  notes  and  the 
mortgage  having  been  executed  by  the  appellants  to  said 
Joseph  M.,  Edgar  M.,  and  Gustavus  A.  Baylies,  by  the  firm 
name  of  J.  M.  Baylies  &  Co.;  one  of  them  assigned  to 
Vaughan  and  two  to  said  Adelia  F.  Baylies.  William  A. 
Pattison  made  de&ult  Beverly  E.  Fattison  answered,  set- 
ting up  that  he  was  security  on  said  notes  for  the  accommo- 
dation of  said  William  A.  Fattison,  and  asking  that  the 
property  of  said  William  A.  Pattison  be  first  exhausted,  etc. 

The  notes  being  payable  in  bank,  Mrs.  Baylies  had  ob- 
tained a  personal  judgment  for  the  amount  due  on  the  notes 
held  by  her  against  all  the  parties  thereto  in  the  Wayne 
Conunon  Pleas,  and  she  filed  a  transcript  thereof  with  her 
answer. 
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The  cause  in  this  shape  was  submitted  to  the  court  for 
trial,  and  there  was  a  finding  by  which  the  amount  due  to 
Vaughan  on  his  note  was  ascertained,  and  also  the  amoiint 
due  Mrs.  Baylies  on  her  judgment.  The  equity  of  redemp- 
tion was  foreclosed,  the  mortgaged  premises  ordered  to  be 
sold  for  the  payment  of  both  amounts,  and  an  order  made 
that  if  there  was  any  balance  left  due  to  Vaughan,  after  s^ 
plying  the  proceeds,  it  should  be  made  of  any  property  of 
the  defendants  subject  to  execution. 

There  was  no  motion  for  a  new  trial,  nor  any  objection  or 
exception  to  any  order  or  judgment  of  the  court 

The  errors  assigned  are,  first,  that  the  "cross  bill"  of 
Adelia  M.  Baylies  does  not  state  &cts  sufficient  to  consti- 
tute a  cause  of  action;  second,  that  the  court  erred  in  ren- 
dering judgment  in  favor  of  Vaughan  against  Beverly  E 
Pattison  without  an  issue  upon  his  answer;  third,  in  render* 
ing  judgment  upon  the  cross  bill  without  an  answer  by  the 
appellants  or  a  default  against  them ;  fourth,  in  rendering 
judgment  for  a  greater  sum  than  the  cross  bill  showed  to  be 
due  to  said  Adelia  M.  Baylies. 

The  first  question  is  as  to  the  sufficiency  of  the  answer  or 
cross  complaint  of  Mrs.  Baylies.  The  objection  stated  in 
the  brief  to  this  pleading  is,  that  a  copy  of  the  mortgage 
sought  to  be  foreclosed  was  not  filed  with  it  The  mortgage 
is  the  same,  and  is  referred  to  as  the  same,  a  copy  of  which 
is  filed  with  the  complaint.  Under  such  circumstances  we 
think  another  copy  need  not  be  filed. 

The  next  alleged  error  is,  that  the  court  erred  in  rendering 
judgment  in  favor  of  Vaughan  against  Beverly  E.  Pittison 
without  an  issue  upon  his  answer.  The  answer  was  no  bar 
to  the  action,  and  it  is  expressly  provided,  and  has  been  of* 
ten  held  by  this  court,  that  the  proceeding  to  establish  the 
fact  of  suretyship  *' shall  not  affect  the  proceedings  of  the 
plaintiff."  2  G.  &  H.  308,  sec.  674.  But  if  this  were  not  so, 
still  there  was  no  error  in  going  to  trial,  in  the  absence  of 
any  proper  objection,  witliout  a  reply.     The  reply  was 


NOVEMBER  TERM,  1872.  255 

Fktdson  et  al,  v.  VangfaaB  et  al, 

waived.    Ttvinson  v.  Van  Riper^  34  Ind.  148,  and  cases  cited, 
and  the  answer  was  treated  as  controverted. 

Third.  The  rendering  of  judgment  s^^ainst  the  appellants 
without  a  default  or  answer  to  the  cross  complaint  of  Mrs. 
Baylies.  It  is  alleged  in  the  original  complaint  "that  said 
Adelia  F.  Baylies  is  the  owner  and  holder  of  two  notes  of 
one  thousand  dollars  each,  made  by  said  F^tison  to  said  J. 
H,  Baylies  &  Co.,  and  secured  by  said  mortgage,  and  as- 
s^ed  by  them  to  her,  and  the  said  Adelia  F.  Baylies  is 
hereby  made  a  defendant  hereto  to  answer  as  to  her  interest 
in  said  mortgaged  premises."  The  code  does  not  provide,  in 
terms,  for  the  use  of  a  cross  complaint.  It  is  provided  that 
when  it  is  |iecessary  for  the  defendant  to  bring  a  new  party 
before  the  court,  he  may  state  the  matter  relating  thereto  in 
his  answer,  and  demand  relief,  and  thereupon  a  summons 
shall  issue,  and  other  proceedings  be  had  against  him,  as  if 
such  matter  had  been  exhibited  in  the  original  complaint. 
2  G.  &  H.  92,  sec.  63.  Conceding  that  the  pleading  thus 
I^ovided  for  may  be  styled  a  cross  complaint,  a  question 
arises,  when  is  it  necessary  to  have  a  summons  issued  and 
served  on  the  defendants  to  the  cross  complaint?  The  sec- 
tion quoted  seems  to  contemplate  it  only  when  a  new  party 
is  made.  This  question  was  considered  to  some  extent  by 
this  court  in  Fletcher  v.  Holtnes,  25  Ind.  458.  It  was  not 
hdd  in  that  case,  and  we  think  it  should  not  be  held,  that 
process  on  the  answer  or  cross  complaint  is  necessary  when 
the  matters  set  up  in  the  cross  complaint  or  answer  are  ap- 
parent on  the  &ce  of  the  original  complaint,  as  they  are  in 
this  case.  We  think  that  as  to  matters  contained  in  the 
original  complaint,  if  not  in  all  cases,  the  defendants  to  the 
original  complaint,  when  served  with  process  thereon,  as 
well  as  the  plaintiff  therein,  must  be  regarded  as  in  court  for 
all  the  purposes  of  the  action,  whether  the  matter  in  contro- 
versy arise  upon  the  original  complaint,  or  upon  the  answer 
or  cross  complaint.  No  new  or  further  process  was  neces- 
sary, then,  on  account  of  the  answer  or  cross  complaint  of 
Mrs.  Baylies.    William  A.  Pattison  had  already  been  de- 
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faulted,  and  we  think  it  was  unnecessary,  on  account  of  the 
matters  set  up  in  the  answer  or  cross  complaint  of  Mrs. 
Baylies,  to  go  through  the  ceremony  of  again  calling  and 
de&ulting  him.  As  to  Beverly  E.  Fattison,  he  was  in  court, 
and  does  not  appear  to  have  made  any  objection  to  what 
was  done.  He  is  not  in  a  position  to  insist  upon  this  objec- 
tion.  FuUer  v.  The  Indianapolis,  etc..  Railroad  Co.,  i8  Ind  91. 

If  the  judgment  is  for  too  much,  the  circuit  court,  upon 
a  proper  application,  can,  probably,  make  the  proper  correc- 
tion. The  question  cannot  be  presented  in  this  court  for  the 
first  time. 

The  judgment  is  affirmed,  with  four  per  cent  damages 
and  costs. 

y.  Van  Devanter  and  %  R  McDowell,  for  appellants. 

A.  Steele,  R.  T.  St.  yohn,  and  G.  W.  Harvey,  for  appellees. 


Bash  et  al.  v.  Evans. 

Court  of  Common  '^ixj&.-^yudge  Pro  Tem^—Appoiniment.'^K  jndge  of  the 
court  of  common  pleas,  when  he  was  for  any  cause  called  from  die  discbaige 
of  hb  dnties  as  judge,  after  havmg  commenced  the  term  of  court,  had  die 
power  to  appoint,  in  writing,  some  suitable  person,  who  was  a  r^:ahir  pnc* 
tising  attorney  of  the  State,  to  attend  and  hold  such  court,  by  yirtne  <^  the 
first  section  of  <'  an  act  to  authorize  the  appointment  of  some  person  to  hold 
the  common  pleas  court,  in  case  of  the  absence  or  sickness  of  the  judge"  (2 
G.  &  H.  29). 

Change  of  Venue.— /V^Wi^  of  Regular  Judge.-^^XL  attorney  thus  appoioted 
to  act  as  judge  committed  no  error  in  ovemding  an  application  for  a  change 
of  venue  founded  upon  an  affidavit  charging  prejudice  in  the  r^;ular  judge. 

Practice. — Omimuance  of  Cause. — ^There  was  no  error  in  refusing  to  postpone 
the  trial  of  such  cause  until  the  return  of  the  r^ular  judge,  against  whom  the 
charge  of  prejudice  was  made. 

Same.— Withdrawal  of  Answer  to  File  Demurrer.^li  is  within  the  discretioii 
of  the  jndge  to  permit  or  lefuse  leave  to  withdraw  an  answer  for  the  purpose 
of  demurring  to  a  complaint 

APPEAL  from  the  HuntiDgton  Common  Pleas. 
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BusKiRK,  J. — The  appellee  sued  the  appellants  and  Susan 
Bash  and  Enos  V.  Rollins,  to  foreclose  a  mortgage  executed 
by  Henry  Bash  and  his  wife,  to  secure  a  note  executed  by 
Hemy  Bush,  Martin  Bush,  William  X.  Windall,  and  Calvin 
B.  Richart  Rollins  was  only  made  a  defendant  to  answer  to 
his  interest  in  a  part'  of  the  land  -mor^;aged«  The  action 
T^'as  dismissed  as  to  Rollins,  and  so  much  of  the  complaint 
as  sought  a  foreclosure  of  the  mor^^e  was  dismissed, 
which  put  Mrs.  Bash  out  of  the  case. 

The  appellants  answered  by  a  denial.  There  was  a  trial 
by  the  court,  finding  for  the  plaintiflj  motion  for  a  new  trial 
made,  overruled,  and  excepted  to,  and  judgment  on  the 
finding. 

The  appellants  have  assigned  for  error  the  overruling  of 
the  motion  for  a  new  trial. 

The  first  question  presented  for  our  decision  involves  the 
jurisdiction  of  the  court  below,  as  it  existed  at  the  time  of 
the  trial. 

The  facts  are  these :  This  action  was  commenced  on  the 
9th  day  of  August,  1869.  Process  was  served  upon  all  the 
defendants,  in  time  for  the  October  term,  1869,  of  said 
court,  except  Rollins.  Publication  was  made  as  to  Rollins. 
At  the  October  term,  1 869,  a  special  appearance  was  entered 
for  Rollins,  and  a  motion  was  made  to  set  aside  the  publica- 
tion, for  want  of  a  sufficient  affidavit.  The  next  regular  term 
of  said  court  commenced  on  the  fifth  Monday  of  January, 
1870.  The  Hon.  Robert  S.  Taylor  was  the  regular  judge 
of  said  court,  who  appeared  in  person  at  the  commencement 
of  such  term,  and  entered  upon  the  discharge  of  his  duties 
as  such  judge.  On  the  ninth  judicial  day  of  said  term,  the 
court  sustained  the  motion,  made  at  the  previous  term,  to 
set  aside  the  publication  as  to  Rollins.  Thereupon  the 
plaintiff  dismissed  the  action  as  to  Rollins  and  Mrs.  Susan 
Bash  as  hereinbefore  stated.  Judge  Taylor  continued  to 
preside  as  the  judge  of  said  court  until  the  sixteenth  judicial 
day  thereof,  when  he  in  writing  appointed  the  Hon.  James 
Vol,  XL.— 17 
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H.  Schell,  a  regular  practising  attorney^  c^  this  State,  and 
eligible  to  the  said  office  of  judge,  to  preside  and  hold  tbe 
balance  of  smd  term,  who  assumed  the  duties  of  said  office. 

When  the  case  under  consideration  was  called  for  trial, 
the  appellants  objected  to  the  same  being  tried  before  tbe 
said  James  H.  Schell,  for  the  reason  that  he  was  not  lega% 
appointed  judge,  and  possessed  no  power  or  authority  to 
try  said  cause.  The  objection  was  overruled,  and  the  appel- 
lants excepted  and  present  their  objection  and  exception  bya 
bill  of  exceptions. 

The  position  assumed  by  the  counsel  for  appellants  is,  that 
if  a  judge  of  the  common  pleas  court,  from  any  cause, is 
unable  or  fails  to  attend  in  any  county  of  his  district,  for  tbe 
purpose  of  holding  his  court,  at  the  commencement  of  any 
regular  term  thereof,  the  judge  may  appoint  some  suitable 
person,  who  shall  be  a  regular  practising  attorney  of  Ae 
State,  to  attend  and  hold  such  court;  but  if  the  judge 
attends  and  presides  as  such  judge  at  the  commencement  of 
such  regular  term  of  court,  he  cannot,  during  such  tenn, 
appoint  any  person  to  hold  the  balance  of  such  term,  of 
court. 

The  above  is  claimed  to  be  a  correct  interpretation  of  die 
iiist  section  of  an  act,  entitled  '^an  act  to  authorize  the  ap* 
pointment  of  some  person  to  hold  the  common  pleas  coutt, 
in  case  of  the  absence  or  sickness  of  the  judge,"  approved 
March  7th,  1857,  which  reads  as  follows: 

"Sec  I.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana,  whenever,  from  any  cause,  the  com- 
mon pleas  judge  of  any  district  shall  be  unable,  or  fails  to 
attend  in  any  county  of  his  district,  for  the  purpose  of  hold- 
ing his  court,  at  the  regular  term  thereof,  the  judge  of  said 
court  is  hereby  authorized  to  appoint  some  suitable  person, 
who  shall  be  a  regular  practising  attorney  of  the  Stat^  to 
attend  and  hold  such  court,  and  such  person  so  appointed 
shall  be  vested  with  all  the  powers  of  the  regular  judge  of 
said  court,  during  said  term  in  said  county." 

The  language  employed  to  express  the  manifest  intention 
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of  the  legislature  is  not  perspicuous  or  well  chosen.  The 
obvious  intention  of  the  legislature  was  to  provide  for  the 
holding  of  the  common  pleas  court  whenever  from  any  cause 
the  regular  judge  was  unable  or  failed  to  attend  to  hold  such 
court  The  purpose  was  to  prevent  a  fiulure  of  j  ustice.  The 
learned  and  ingenious  counsel  for  appellants  has  been  com- 
pelled, to  support  his  construction  of  the  above  section,  to 
iaterpolate  the  word^  ''at  the  commencement  of."  If  words 
are  to  be  supplied  by  the  court,  then  such  words  should  be 
interpolated  as  would  give  effect  to  and  cariy  out  the  plain 
and  obvious  meaning  of  the  legislature,  and  not  such  as 
would  defeat  such  intention.  It  would  be  as  reasonable  to 
say  that  the  true  reading  of  the  section  should  be,  ''at  the 
regular  term  thereof,"  or  "  during  any  day  or  part  of  such 
terai,"  as  "  at  the  commencement  of  the  regular  term  there- 
of/'  and  obviously  more  in  consonance  with  the  legislative 
intent  If  the  construction  contended  for  by  the  appellant 
is  correct,  then  it  would  result  that  if  the  regular  judge 
attended  on  the  first  day  of  the  term,  or  at  the  opening  of 
the  court  in  the  morning  of  the  first  day  of  the  term,  and 
should  be  stricken  down  with  sudden  sickness,  or  called 
home  by  sickness  in  his  family,  or  any  other  pressing  neces- 
sity, there  could  not  be  any  court  during  that  term,  for  the 
power  conferred  by  the  Second  section  of  said  act  upon  the 
clerk,  sheriff)  and  auditor,  to  appoint  a  judge,  can  only  be 
exercised  when  the  judge  fails  to  attend  "at  any  regular 
term."  If  we  construe  the  first  section  as  contended  for  by 
the  counsel  for  appellants,  then  we  must  place  the  same 
construction  upon  the  second  section ;  for  they  must  receive 
the  same  construction,  as  the  language  of  each  is  almost 
identical    The  second  section  reads  as  follows : 

"Sec.  a.  If  at  any  regular  term  of  said  court,  the  judge 
diall  fail  to  appear,  to  hold  said  qourt,  or  to  appoint  some 
person  as  provided  in  the  first  section  of  this  act,  then  the 
derk,  sheriiT,  and  county  auditor,  or  any  two  of  them,  shall 
have  the  power  to  make  such  appointment  as  provided  in 
the  first  section  of  this  act"    2  G.  &  H.  29. 
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If  the  judge  cannot  make  an  appointment  during  the 
term,  neither  can  the  officers  named  in  the  second  section; 
for  they  are  to  make  the  appointment  as  provided  in  the  first 
section.  The  statute  under  examination  is  remedial,  and 
should  be  construed  largely  and  beneficially.  Ryan  v.  Vaur 
landingkam^  7  Ind.  416;  Doe  v.  Avaline,  8  Ind  6;  fausij 
V.  Bell^  23  Ind.  423. 

If  words  are  omitted  so  as  to  obscure  the  meaningi  diey 
will  be  supplied  by  the  obvious  sense  and  inference  fromtk 
context,    Pugh  v.  Duke  of  Leeds ^  Cowper,  714. 

When  the  words  of  a  law  are  susceptible  of  two  different 
senses,  the  court  will  adopt  that  sense  which  will  not  lead  to 
an  absurdity.    Smith  Com.  Con.  Constr.  664. 

It  is  the  duty  of  the  courts  to  execute  all  laws  according 
to  their  true  intent  and  meaning ;  that  intent,  when  collected 
from  the  whole  and  every  part  of  a  statute,  must  prevail, 
even  over  the  literal  import  of  terms,  and  control  the  strict 
letter  of  the  law,  where  the  latter  would  lead  to  possible  in- 
justice and  contradictions.  Smith  Com.  Con.  Constr.  662; 
I  Kent  Com.  462. 

It  was  held  by  this  court,  in  Miller  v.  The  Boards  etc^  29 
Ind.  75,  that  ''  in  the  construction  of  statutes,  we  must  look 
to  the  intention  of  the  legislature ;  and  it  is  a  well  settled 
rule,  that  where  any  cause  of  doubt  arises,  although  aj^ar- 
ently  the  doubt  attaches  only  to  a  particular  clause,  the  whok 
statute  is  to  be  taken  together,  and  to  be  examined,  to  arrive 
at  the  legislative  intent." 

It  was  said  by  this  court,  in  Allison  v.  Hubbell^  V]  Ind. 
559,  that  "although  it  is  the  province  and  duty  of  the  court 
to  construe  a  statute,  and  interpret  the  language  employed  by 
the  law-makers,  yet  the  object  to  be  arrived  at  is  a  question 
of  fact,  namely,  the  intention  of  such  law-makers.  That  is 
to  be  derived,  if  possible,  fi'om  the  act  itself;  or  fi'om  that, 
when  considered  in  connection  with  other  statutes  upon  the 
same  subject,  or  from  these  things,  together  with  cotem- 
poraneous  construction  of,  or  usage  under,  said  statute." 

There  are  two  rules  of  construction  laid  down  in  the  above 
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case  that  will  greatly  aid  us  in  placing  a  just  and  reasonable 
construction  upon  the  act  in  question.  The  first  is,  that  the 
act  in  question  is  to  be  "  considered  in  connection  with  other 
statutes  on  the  same  subject/' 

The  fourth  section  of  the  act  of  March  1st,  1855,  Pro- 
viding, among  other  things,  for  the  appointment  of  a  judge 
when  the  regular  judge  is  absent  or  unable  to  attend,  pro- 
vides, that  "  if,  from  any  cause,  any  judge  of  a  circuit  court 
shall  be  unable  to  attend  and  preside  at  any  term  of  said 
court,  or  during  any  day  or  part  of  such  term,  such  judge, 
or  in  his  absence^  or  when  he  shall  be  unable  to  make  such 
appointment,  the  clerk,  auditor,  and  sheriff  of  the  proper 
county,  or  a  majority  of  them,  may  appoint,  in  writing,  any 
other  judge  of  a  court  of  record  of  this  State,  or  any  attor- 
ney thereof  eligible  to  the  office  of  such  a  judge,  to  preside 
at  such  term,  or  during  any  day  or  part  of  said  term,**  etc* 
2  G.  &  H.  10. 

It  is  quite  obvious  to  us  that  it  was  the  legislative  intent 
to  provide  the  same  remedy  in  the  case  of  the  absence  or 
inability  of  a  common  pleas  judge  as  in  the  case  of  a  circuit 
judge,  except  that  a  common  pleas  judge  cannot  appoint 
any  other  judge,  but  must  appoint  a  regular  practising  attor- 
ney of  the  State. 

The  other  rule  is,  that  we  may  look  to  "  the  contempo- 
raneous construction  of,  or  usage  under,  such  statute."  So 
far  as  we  have  been  enabled  to  discover,  this  is  the  first  time 
that  this  court  has  been  called  upon  to  place  a  construction 
upon  the  statute  in  question,  upon  the  precise  point  involved 
here.  We  are  advised  that  it  has  been  the  uniform  practice 
of  the  common  pleas  judges,  ever  since  the  passage  of  said 
act,  whenever  they  have  been  required  to  absent  themselves 
from  court  before  the  close  of  the  term,  to  appoint  some 
suitable  person,  a  regular  practising  attorney  of  the  State, 
to  preside  and  hold  the  remainder  of  such  term  of  court ; 
and  that  it  is  the  practice  of  the  officers  named  in  the  second 
section  of  the  act,  when  the  regular  judge  leaves  court  dur* 
ng  the  term  without  appointing  some  suitable  person,  to 
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appoint  some  person  to  hold  the  remainder  of  such  term  of 
court.  Such  practice  and  contemporaneous  construction  aie 
entitled  to  great  weight  and  consideration  with  us. 

We  are  quite  clearly  of  the  opinion  that  Judge  Taylor 
possessed  the  power  to  make  the  appointment  at  the  time 
and  in  the  manner  he  did,  and  that  his  appointee  possessed 
the  same  powers  as  such  regular  judge,  during  the  remainder 
of  said  term  of  court 

It  is  next  claimed  by  the  appellants,  that  the  court  below 
erred  in  overruling  their  application  for  a  change  of  venae 
from  the  judge.  The  application  was  made  while  Jndgc 
Schell  was  presiding.  The  affidavit  filed  in  support  of  de 
motion  was  to  the  efiect  that  the  defendants  did  not  beUeie 
that  they  could  obtain  a  fair  and  impartial  trial  before  the 
Hon.  Robert  S.  Taylor  on  account  of  his  bias  and  prejudice. 
It  seems  to  be  too  plain  to  admit  of  argument^  that  the  court 
did  right  in  overruling  the  motion.  The  affidavit  was  dated 
the  day  before  it  was  filed,  and  was  evidently  prepared  for 
Judge  Taylor,  but  his  absence  firom  court  rendered  the  affi- 
davit inapplicable  and  of  no  effect  when  addressed  to  adil^ 
ferent  judge.  It  is  very  ingeniously  argued  by  counsel  fcr 
appellants,  that  his  clients  had  the  right  to  presume  that  the 
judge  who  sat  to-day  would  sit  to-morrow.  Suppose  we 
concede  that  such  a  presumption  might  be  prc^perly  indulged, 
still  we  are  wholly  unable  to  see  how  the  appellants  were 
Injured  by  the  disappearance  of  a  prejudiced  and  unfriendly 
judge,  and  the  substitution  of  one  who  was  free  from  bias 
or  prejudice. 

It  is  hext  claimed  by  counsel  for  appellai^,  that  the  court 
below  erred  in  refusing  to  postpone  the  trial  until  the  return 
of  the  regular  judge.  We  think  otherwise.  We  cannot  see 
any  valid  reason  why  the  appellants  should  desire  the  post- 
ponement of  the  trial,  until  the  return  of  the  judge  before 
whom  they  were  unwilling  to  try  the  cause. 

It  is  fioally  very  earnestly  contended  by  counsel  for  ap- 
pellants, that  the  court  erred  in  overruling  their  application 
to  withdraw  the  general  denial  to  enable  them  to  demur  to 
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the  complaint  All  such  applications  are  addressed  to  the 
sound  discretion  of  the  court,  and  the  judgment  will  not  be 
reversed,  unless  there  has  been  a  plain  abuse  of  such  discre- 
tion. Counsel  for  appellants  has  argued  this  point  on  the 
theoiy  that  after  the  plaintiff  had  dismissed  the  action  as  to 
Rollins  and  Mrs.  Bash,  the  defendants  wanted  to  change 
their  answer.  Then  they  should  have  asked  leave  to  amend 
their  answer,  and  not  to  withdraw  the  general  denial  for  the 
purpose  of  demurring  to  the  complaint,  as  is  shown  by  the 
bill  of  exceptions.  The  appellants  are  bound  by  the  record 
ojiade  in  the  court  below.  They  cannot  make  one  motion 
in  the  lower  court,  and  then  ask  us  to  reverse  the  case  upon 
an  altogether  different  ground.  There  was  no  showing  in 
the  court  below,  why  the  rights  of  the  appellants  would  be 
injuriously  affected,  if  they  were  not  permitted  to  demur  to 
the  complaint,  nor  has  there  been  anything  shown  here, 
that  satisfies  us  that  they  have  been  injured  by  the  ruling  of 
the  court  below.  The  appellants  had  the  right  to  assign  for 
error  in  this  court  that  the  complaint  does  not  contain  facts 
sufficient  to  constitute  a  cause  of  action,  though  no  demur- 
rer was  filed  below,  but  they  have  not  done  so. 

We  can  see  no  error  in  the  record,  of  which  the  appellants 
have  the  right  to  complain. 

The  judgment  is  affirmed,  with  costs,  with  five  per  cent. 
damages. 

y,  R.  Slack,  for  appellants. 

y,  A.  Fay,  for  appellee. 
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IlAcncE.— Ja/  0/  £xceptums,'^Amendme7tA^The  Supreme  G)uit  can  act 
only  upon  the  record  as  made  up  in  die  court  below,  and  if  the  record  be  im- 
perfect there,  the  error  cannot  be  amended,  except  on  proper  motion  in  such 
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Same. — Report  of  Evidence, — Signature  of  Judge. — ^AbiU  of  exceptions  should 
not  be  signed  by  the  ja<}ge,  nntil  the  evidence,  as  taken  down,  has  been  viit- 
ten  out  in  fall,  and  the  jadge  has  examined  it,  so  as  to  satisfy  himself  of  its 
accuracy,  and  it  has  been  embodied  in  the  bill.  The  notes  of  the  reporter, 
appointed  by  the  court,  are  not  induded  in  the  words  '<  written  instromentand 
documentaiy  evidence,''  used  in  the  statute. 

Evidence. — Criminal  Law, — Threats, — Upon  a  trial  for  murder,  it  is  compe- 
tent for  the  State  to  prove  threats  made  by  the  defendant  against  the  life  of 
the  deceased  previous  to  the  time  of  the  murder  charged. 

Same. — General  Character. — Argument, — ^Where  the  defendant  has  not  intro- 
duced proof  of  his  general  character  on  the  trial,  the  court  may  propedy  re- 
fuse to  permit  the  defendant's  counsel  to  comment,  in  aigument,  i^xm  snch 
character. 

Challenge  of  Juhor. — Opinion, — It  is  not  a  sufficient  ground  for  challenge  of 
a  juror,  that  he  formed  some  opinion  as  to  the  guilt  or  innocence  of  the 
accused,  about  the  time  of  the  homicide,  from  reading  the  newspapers^if  the 
juror  state  that  he  has  now  no  opinion  as-  to  the  ^|uilt  or  innocence  of  the 
defendant,  and  has  forgotten  the  circumstances  of  the  case,  and  that  any  opin- 
ion formed  would  readily  yield  to  the  evidence  and  the  law. 

Practice. — Notes  of  Evidence  hy  Juror, — The  fact  that  one  of  the  jozois  took 
notes  with  pencil  and  paper  daring  the  progress  of  a  trial  of  an  indidment  for 
murder,  without  objection  made  by  the  defendant  at  the  time,  or  any  order  of 
the  court  made  on  the  subject,  is  not  sufficient  ground  for  a  new  tziaL 

VXNtTE. — Evidence, — ^Where  the  record  showed  that  an  indictment  for  murder, 
on  which  the  defendant  was  tried,  was  found  by  the  grand  jury  of  the  Marion 
Criminal  Court;  and  the  indictment  charged  the  homicide  as  committed  m 
Marion  County,  and  the  defendant  was  tried  in  that  county,  and  it  was  proved 
that  the  deceased  was  shot  and  killed  in  Indianapolis; 

Heldf  that  the  venue  was  sufficiently  established. 

Intoxication. — Motive, — Diseasc-^-On  a  trial  for  murder,  no  proof  of  intoii- 
cation  at  the  time  of  the  crime,  which  falls  short  of  showing  the  defend^uot 
to  have  been  utterly  incapable  of  acting  from  motive,  will  shield  him  fnai 
conviction.  If  the  reason  be  perverted,  or  destroyed  by  fixed  disease,  thongfa 
bronght  on  by  his  own  vices,  the  law  holds  him  not  accountable. 

APPEAL  from  the  Marion  Criminal  Court. 

BusKiRK,  J. — ^The  appellant  was  indicted,  tried,  and  con- 
victed in  the  court  below  of  murder  in  the  first  degree,  and 
was  sentenced  to  be  hanged.  He  moved  the  court  for  a 
new  trial,  but  the  motion  was  overruled,  and  he  excepted. 
The  court  thereupon  rendered  judgment  that  the  death  pen- 
alty should  be  inflicted  upon  him  on  the  20th  day  of  De- 
cember, 1872. 

From  such  judgment  he  has  appealed  to  this  court,  and 
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asks  a  reversal  thereof,  on  the  ground  that  the  court  erred  in 
overruling  his  motion  for  a  new  trial. 

Before  proceeding  to  consider  the  errors  assigned  and  dis- 
cussed by  counsel  for  the  appellant,  we  are  required  to  dis- 
pose of  some  motions  which  have  been  made  on  behalf  of 
the  State. 

An  application  has  been  made  in  this  court,  supported  by 
aiHdavits,  to  have  the  bill  of  exceptions  embodying  the  evi- 
dence amended,  by  inserting  therein  the  testimony  of  sev- 
eral witnesses  on  behalf  of  the  State,  which  it  is  alleged 
has  been  entirely  omitted.  It  has  been  very  fully  and 
satisfactorily  shown  by  the  affidavits  filed  in  support  of  such 
motion  that  the  witnesses  named  testified  to  matters  mate- 
rial to  the  case,  and  of  the  utmost  importance  to  the  prose- 
cution, and  that  the  testimony  of  such  witnesses  has  been 
entirely  omitted  in  the  bill  of  exceptions.  By  the  testimony 
of  one  of  these  witnesses,  it  was  plainly  and  expressly 
proved  that  the  crime  was  committed  in  the  county  of 
Marion,  and  State  of  Indiana.  We  have  felt  constrained  to 
overrule  the  motion.  This  is  an  appellate  court  for  the  cor- 
rection of  errors  committed  by  the  inferior  courts  of  the 
State.  This  court  possesses  no  original  jurisdiction.  This 
court  acts  alone  upon  the  record  as  made  in  the  inferior 
court,  and  as  certified  to  us,  in  the  manner  prescribed  by  law. 

It  is  provided  by  sec.  585  of  the  code,  that  "any  appel- 
late court  shall  have  full  power  to  compel  any  inferior  court, 
board,  or  officer  exercising  judicial  functions,  or  other  per- 
son, to  certify  to  such  court  a  full  and  complete  transcript 
of  the  records  and  proceedings  of  any  such  tribunal,  board, 
officer  or  person,  and  the  production  of  any  paper,  when- 
ever it  shall  be  necessary  for  the  proper  determination  of 
any  cause  or  proceeding  pending  before  the  appellate  court. 
The  breach  of  any  order  may  be  punished  a^  a  contempt." 
2  G.  &  H.  279. 

By  the  above  section  of  the  code,  we  have  full  power  to 
compel  any  inferior  court,  board,  or  officer  exercising  ju- 
dicial functions,  or  other  person  to  certify*  to  this  court  a  full 
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and  complete  transcript  of  the  records  and  proceedings  of 
any  such  tribunal,  board,  officer,  or  person,  and  compel  the 
production  of  any  paper,  whenever  it  shall  be  necessary  for 
the  proper  determination  of  any  cause  or  proceeding  pend* 
ing  in  this  court,  but  it  confers  on  us  no  power  to  alter  or 
change  the  record  of  the  court  below.  The  power  conferred 
IS  to  compel  the  inferior  tribunals  and  ministerial  officers  to 
certify  to  us  full  and  complete  transcripts  of  the  records  asd 
proceedings  as  they  exist  in  the  court  below,  but  they  must 
exist  there.  If  there  is  an  omission  or  defect  in  the  records 
and  proceedings  in  the  court  below,  application  must  be 
made  in  such  court  to  correct  and  amend  such  records  and 
proceedings,  and  when  so  corrected  we  can,  by  certiorari^ 
compel  such  court  or  officer  to  certify  the  record  and  pro- 
ceedings as  amended.  Let  us  illustrate  our  meaning.  A  bill 
of  exceptions  is  a  record  of  high  authority  and  great  sanc- 
tity^ and  is  not  to  be  lightly  interfered  with.  If  the  omitted 
testimony  had  been  embodied  in  the  bill  of  exceptions,  and 
had  thus  become  a  part  of  the  record,  and  the  clerk,  k 
making  out  the  transcript,  had  failed  to  insert  it  therein,  we 
have  full  power  to  compel  him  to  certify  to  us  such  omitted 
testimony.  But  if  the  testimony  was  offered  on  the  trial, 
but  was  not  put  in  the  bill  of  exceptions,  then  application 
would  have  to  be  made  to  the  court  below  to  amend  the  biQ 
of  exceptions  by  inserting  the  omitted  testimony,  and  when 
so  amended  we  could,  by  certiorari^  compel  the  clerk  to  cer* 
tify  to  us  the  amended  bill  of  exceptions. 

Upon  the  point  involved  in  the  motion  under  considera- 
tion, we  refer  to  the  following  authorities:  Sanger  w.  Walker^ 
I  Blackf.  251;  Doe  v.  Owen^  2  Blackf.  452;  ^ones  v.  Van 
Patten,  3  Ind.  107;  Colerick  v.  Hooper^  3  InA  316. 

There  has  also  been  a  motion  made  on  behalf  of  the  State, 
to  reject  and  strike  from  the  record  the  bill  of  exceptions, 
upon  the  ground  that  the  bill,  as  it  appears  in  the  record,  is 
different  from  what  it  was  when  it  was  signed  by  the  judge. 
The  motion  was  supported  by  affidavit  We  awarded  a 
certiorari,  and  in  obedience  thereto  the  clerk  has  certified  to 
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US  the  bill  of  exceptions  as  it  was  when  signed- by  the  judge 
below,  and  which  is  as  follows : 

"The  State  of  Indiana  v,  William  Cluck.  State  of  Indi- 
ana, Marion  county,  ss.:  in  the  criminal  circuit  court. 

"And  now,  be  it  remembered  that  on  the  21st  day  of  Oc- 
tober term  of  the  Marion  County  Criminal  Circuit  Court  the 
above-entitled  cause  came  on  for  trial  before  the  Hon.  Byron 
K.  Elliott,  the  judge  of  the  said  court;  and  in  the  pro- 
ceedings of  said  cause,  the  honorable  court  refused, 

"First.  To  allow  a  challenge  for  cause  to  a  juror,  who 
had,  at  or  about  the  time  of  the  murder  alleged,  formed  an 
opinion  of  the  guilt  or  innocence  of  the  defendant,  from  the 
reading  of  the  newspapers,  and  upon  no  other  ground,  but 
who  had  afterward  forgotten  the  circumstances  of  the  case ; 
and  who  had  at  the  time  of  the  trial  no  opinion,  and  who 
stated  that  his  opinion  would  readily  yield  to  the  evidence 
and  the  law. 

'*  Second.  To  permit  the  defendant's  attorney  to  state  to 
the  jury,  upon  the  argument,  defendant's  general  character, 
no  evidence  having  been  adduced  by  either  defence  or  pros- 
ecution upon  the  subject  of  character,  to  which  ruling  the 
defendant  at  the  time  excepted,  and  the  verdict  guilty  hav- 
ing been  pronounced  by  the  jury. 

"  Third.  To  grant  the  defendant's  motion  for  a  new  trial, 
the  said  motion  being  based,  first,  upon  affidavits  showing 
ftat  during  the  course  of  the  trial  one  of  the  jurors,  with 
pericil  and  paper,  took  written  notes  of  the  evidence  as  it 
was  produced  by  witnesses,  and  in  support  of  and  in  oppo- 
^  sition  to  said  motion,  the  following  affidavits  were  filed  (here 
insert) ;  second,  upon  the  admission  of  evidence  as  to  threats. 

'To  which  defendant  excepted,  and  because  of  which  he  now 
prays  the  honorable  court  that  this  bill  of  exceptions  may 
be  signed  by  and  sealed  with  the  seal  of  the  said  court,  and 
made  a  part  of  the  record  of  the  above-entitled  cause ;  that 
the  following  was  the  evidence,  and  all  the  evidence,  given 
upon  the  trial  of  said  cause : 

"  (Insert  reporter's  notes). 
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*^  Signed  and  sealed  within  the  time  allotted. 

"  Byron  K.  !Eixiott. 

'*  It  is  agreed  that  the  evidence,  before  this  bill  shall  be 
of  any  effect,  shall  be  revised  and  corrected  by  the  attorney 
for  the  prosecution.  B.  K.  Elliott,  Judge/' 

Two  objections  are  urged  to  the  validity  of  the  bill  of 
exceptions ;  first,  that  the  court  possessed  no  power  to  sign 
the  bill  of  exceptions  purporting  to  contain  the  evidence, 
until  the  evidence  had  been  written  out  in  full  in  such  bill, 
and  until  he  was  satisfied  that  it  contained  the  truth. 

In  the  case  of  Stewart  v.  Rankin^  39  Ind.  161,  this  court 
held,  that  "a  judge  may  very  properly  sign  a  bill  of  excep- 
tions, with  a  blank,  where  the  purpose  is  to  make  a  part 
of  the  record  some  written  instrument  or  documentary  evi- 
dence, but  he  should  never  sign  a  bill  of  exceptions  purport- 
ing to  embody  the  parol  testimony,  until  such  testimony  has 
been  written  out  in  full  in  such  bill  of  exceptions,  and  he 
has  convinced  himself,  either  by  the  consent  of  opposing 
counsel  or  a  personal  examination,  that  it  contains  the  truth, 
the  whole  truth,  and  nothing  but  the  truth.  The  law  imposes 
this  duty  upon  the  judge,  and  he  should  not  shrink  from  its 
faithful  perfdrmance,  however  laborious  it  may  be." 

The  case  under  consideration  furnishes  another  and  strik- 
ing illustration  of  the  wisdom  and  necessity  of  the  ruling  in 
the  above  case.  It  had  become  too  much  the  practice,  in 
this  State,  for  judges  to  sign  bills  of  exceptions  embod)dng 
the  evidence  in  blank,  leaving  it  for  opposing  counsel  to 
agree  upon  the  evidence  and  have  it  inserted.  The  result 
has  usually  been  that  opposing  counsel  could  not  agree  upon 
the  testimony,  or  that  counsel  representing  the  appellant  has 
prepared  the  evidence  without  consulting  the  opposite  coun- 
sel. The  practice  was  attended  with  many  evils,  and  fre- 
quently worked  absolute  injury  to  parties,  in  some  cases 
amounting  to  a  denial  of  justice.  The  testimony  should  be 
prepared  while  it  is  fresh  in  the  recollection  of  the  counsel 
and  the  judge. 

It  is,  however,  insisted  by  counsel  for  the  appellant  that 
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the  bill  of  exceptions  in  this  case  should  be  held  good  under 
the  ruling  in  the  above  case^  for  the  reason  that  the  report- 
er's notes  should  be  regarded  as  a  written  instrument  or 
documentary  evidence.  We  think  otherwise.  The  words 
"written  instrument  and  documentary  evidence,''  as  used  in 
the  statute,  evidently  had  reference  to  such  instruments  as 
were  the  foundation  of  the  action,  or  exhibits  filed  with  the 
pleadings,  and  to  depositions  and  documentary  evidence. 
The  notes  of  a  reporter  appointed  by  the  court  to  take  down 
the  evidence  cannot  be  regarded  as  documentary  evidence. 
The  appointment  of  a  reporter  is  very  convenient,  and  saves 
much  time,  but  his  notes  are  not  evidence ;  but  he  should 
write  out  the  evidence  in  full,  and  when  it  has  been  exam- 
ined and  approved,  it  should  go  into  the  bill  of  exceptions, 
and  not  otherwise ;  but  it  must  be  inserted  before  it  is  signed. 

It  is  next  urged  that  the  bill  of  exceptions  was  not  abso- 
lute, but  conditional,  as  it  was  to  have  no  effect  until  it  was 
*' revised  and  corrected  by  the  attorney  for  the  prosecution." 

The  very  learned  and  usually  accurate  and  correct  judge 
who  presided  at  the  trial  of  this  cause  in  the  court  below 
obviously  intended  to  guard  against  what  has  occurred.  It 
appears^  from  the  affidavits  filed,  that  the  three  witnesses 
whose  testimony  has  been  omitted  from  the  bill  of  excep- 
tions were  examined  and  gave  their  testimony  before  the 
reporter  commenced  taking  notes  of  the  evidence,  and  this 
caused  the  omission  of  their  testimony,  and  it  seems  that  the 
omission  was  not  discovered  by  the  prosecuting  attorney 
until  after  the  appeal  had  been  perfected. 

In  view  of  the  fact  that  when  this  cause  was  tried  the 
ruling  of  this  court  in  the  case  of  Stewart  v.  Rankin^ 
supruy  was  not  generally  known  to  the  bench  and  bar  of 
the  State,  and  in  view  of  the  further  fact  that  this  is  a  capi- 
tal case,  and  upon  our  decision  depends  the  question  of  life 
or  death,  we  have  concluded  that,  notwithstanding  the  evi- 
dence is  not  properly  in  the  record,  we  will  consider  and 
examine  it  as  though  it  were  in  the  record. 

We  approach  the  examination  of  the  errors  assigned  and 
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relied  upon  for  a  reversal  of  the  judgment,  deeply  and  pro- 
foundly impressed  widi  die  magnitude  of  the  interests  in* 
volved ;  for  upon  the  one  hand  depends  the  life  of  the  pris* 
oner,  while  on  the  other  depend  the  safety  and  protection  of 
society  from  the  commission  of  such  horrible  and  atrocious 
crimes  as  the  one  with  which  the  prisoner  is  charged ;  nor 
have  we  lost  sight  of  the  principle  of  law,  that  society  is  as 
much  protected  by  the  acquittal  of  the  innocent  as  it  is  by 
the  conviction  of  the  guilty. 

It  is,  in  the  first  place,  insisted  by  counsel  for  the  appel- 
lant that  the  court  below  erred  in  admitting  in  evidence^ 
over  his  objection,  testimony  tending  to  prove  that  the  ap- 
pellant had,  previous  to  the  commission  of  the  homicide, 
threatened  to  take  the  life  of  the  deceased.  It  is  well  and 
firmly  settled  by  all  the  elementary  writers  and  the  adjudged 
cases,  that  it  is  competent  to  prove,  upon  the  trial  of  a  per- 
son accused  of  the  commission  of  murder,  that  he  had, 
previous  to  the  commission  of  such  crime,  threatened  to 
commit  the  offence  imputed  to  him.  The  law  is  too  weQ 
understood  to  require  <x  justify  a  discussion  thereof  or  a 
reference  to  authority. 

It  is  next  claimed  that  the  court  erred  in  refusing  to  per- 
mit the  counsel  for  the  appellant  to  comment,  in  argument, 
upon  the  general  character  of  the  prisoner.  There  is  noth- 
ing in  the  objection.  It  is  shown  by  the  bill  of  exceptions 
that  no  evidence  was  offered,  either  by  the  defendant  or  the 
State,  as  to  the  character  of  the  defendant  The  law  p^^ 
sumes  that  every  man  has  a  good  character,  and  it  would 
have  been  competent  for  the  counsel  to  have  commented  on 
such  presumption ;  but  be  had  no  right  to  discuss  the  char- 
acter of  the  accused,  unlesd  such  character  had  been  put  ifl 
issue  by  the  evidence.  It  is  not  shown  by  the  bill  of  excep- 
tions that  the  counsel  attempted  to  comment  on  the  pre- 
sumption of  good  character,  or  that  he  was  denied  that  right; 
but  it  is  shown  that  he  was  prevented  frdhi  discussing  his 
character.  The  appellant  had  the  undoubted  right  to  prove 
by  witnesses  that  he  was  a  man  of  good  character;  and  if 
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tbis  had  been  doafi,  his  counsel  would  have  had  the  right  to 
discuss  such  evidence  before  the  jury.  The  prosecuting 
attorney  cannot  enter  into  the  defendant's  character,  unless 
the  defendant  enable  him  to  do  so  by  calling  witnesses  in 
support  of  it  In  such  case,  the  prosecutor  may  offer  evi- 
dence to  prove  bad  character.  When  the  general  character 
of  the  accused  has  been  put  in  issue  by  his  calling  witnesses 
to  support  it,  the  State  may  attack  his  character ;  and  when 
evidence  has  been  c^ered  as  to  character,  the  sufficiency  and 
^ght  of  such  evidence  may  be  discussed  before  the  jury. 
2  Russell  Crimes,  785;  sees.  25,  26,  3  Greenl.  Ev.  24-2^; 
I  Chitty  Crim.  Law,  573,  575,  625. 

It  is  next  claimed  that  the  court  erred  in  refusing  the  ap- 
pellant's challenge  of  a  juror,  because  he  had  formed  some 
Dpinion  as  to  the  guilt  or  innocence  of  the  accused,  about 
the  time  of  the  homicide,  from  reading  the  newspapers.  We 
think  there  was  no  error  in  the  ruling  of  the  court.  It  is 
shown  by  the  bill  of  exceptions  that  the  juror  stated  that 
he  then  had  no  opinion  as  to  the  guilt  or  innocence  of  the 
ilefendant 

In  our  opinion,  the  juror  was  competent,  as  is  fully  shown 
by  the  adjudged  cases  in  this  court  M^  Gregg  v.  The  State, 
4  BIack£  101 ;  Van  Vacfer  v.  M^KUlip,  7  Blackf.  578;  Mor- 
gan V.  SteuensoUy  6  Ind.  169;  Rice  v.  The  State,  7  Ind.  332; 
Bradford  H.  The  State,  15  Ind.  347;  Fahnestockv.  The  StaU, 
23  Ind.  231;  Burk  v.  The  State,  27  Ind.  430;  Morgan  v. 
The  State,  31  Ind.  193;  Clem  v.  The  State,  33  Ind.  418. 

In  the  case  last  cited,  two  of  the  jurors  stated  that  they 
had  formed  opinions  of  the  case  from  reading  newspaper 
accounts  of  the  facts,  and  from  rumor,  and  one  of  them 
had  expressed  that  opinion,  which,  it  appeared,  was  a  mere 
impression,  not  made  up  from  conversations  of  witnesses; 
and  they  thought  that  if  sworn  as  jurors  said  opinion  would 
have  no  influence  upon  them,  and  that  they  could  act  solely 
upon  the  evidence  offered  upon  the  trial,  and  it  was  evident 
that  they  had  no  fixed  opinion,  and  this  court  held  that  such 
jurors  were  competent 
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The  decisions  in  this  State  as  to  the  coftipetency  of  jurors^ 
by  reason  of  having  formed  an  opinion^  are  in  entire  har- 
mony with,  and  are  fully  supported  by,  the  decisions  in  the 
other  states  of  the  Union. 

It  is  next  urged  that  the  court  should  have  granted  the 
appellant  a  new  trial,  because  during  the  progress  of  the 
trial,  one  of  the  jurors,  with  pencil  and  paper,  took  notes  of 
the  evidence,  and  in  support  of  this  objection  we  are  refer- 
red to  the  case  of  Cheek  v.  The  State ^  35  Ind.  492.  The 
ruling  in  that  case  was  based  upon  the  ground  that  "two 
of  the  jurors,  over  the  objection  of  the  defendant,  and  after 
the  court  had  told  them  they  must  not  do  so,  persisted  in 
writing  down  notes  of  the  evidence." 

In  the  case  under  consideration,  the  defendant  did  not  ob- 
ject to  the  jurors  taking  notes,  nor  did  the  juror  act  in  dis- 
obedience to  the  orders  of  the  court  As  the  defendant  did 
not,  at  the  time,  object,  we  will  presume  that  it  was  done 
with  his  consent,  and  he  cannot  be  heard  here  to  object  to 
what  he  consented  to  in  the  court  below.  It  is  not  shown 
that  the  defendant  did  not  know  that  the  juror  was  taking 
notes. 

It  is,  in  the  next  place,  maintained  by  counsel  for  appel- 
lant, with  great  earnestness  and  apparent  confidence,  that 
the  State  failed  to  prove  upon  the  trial  that  the  crime  was 
committed  in  the  county  of  Marion,  and  State  pf  Indiana. 
The  objection,  if  true,  is  well  taken,  and  must  reverse  the 
judgment,  for  unless  the  venue  was  proved  as  laid  in  the  in- 
dictment, the  court  would  have  no  jurisdiction,  and  its  judg- 
ment would  be  absolutely  void. 

It  is  shown  by  the  record  in  the  cause  that  the  indictment 
was  found  by  the  grand  jury  of  the  Marion  Criminal  Court 
It  is  charged  in  the  indictment  that  the  homicide  was  com- 
mitted in  the  county  of  Marion,  and  State  of  Indiana.  It  is 
shown  by  the  record  that  the  defendant  was  tried  in  the 
Marion  Criminal  Court,  in  said  State. 

It  was  proved  upon  the  trial,  by  quite  a  number  of  wit- 
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nesses,  that  the  deceased  was  shot  and  killed  at  the  comer 
of  Meridian  and  Raiy  streets,  in  the  city  of  Indianapolis. 

It  is  within  the  judicial  knowledge  of  this  court  that  there 
is  in  the  State  of  Indiana  such  a  county  as  Marion;  that  the 
city  of  Indianapolis  is  the  seat  of  justice  of  such  county; 
and  that  the  courts  of  said  county  hold  their  sessions  in  the 
said  city  of  Indianapolis. 

When,  therefore,  it  is  shown  by  the  record,  as  it  is  in  the 
case  under  consideration,  that  the  indictment  was  found  by 
the  grand  jury  of  Marion  county,  in  the  State  of  Indiana; 
that  the  indictment  charges  that  the  crime  was  committed 
in  said  county  and  State ;  that  the  defendant  was  tried  by 
jury  in  the  said  county  and  State;  and  where  it  is  proved, 
as  it  was  in  the  case  at  bar,  that  the  crime  was  committed 
in  the  city  of  Indianapolis,  we  will  take  judicial  notice  that 
the  crime  was  committed  in  the  county  of  Marion  and  State 
of  Indiana. 

This  view  of  the  law  is  fully  supported  by  the  case  of 
Wliitneyv.  The  State,  35  Ind.  503.  This  court,  in  that  case, 
say:  **It  is  also  urged  that  the  venue  was  not  proved  by 
showing  that  the  act  was  perpetrated  in  Marion  county,  In- 
diana. The  prosecutrix  testified  on  this  point:  'It  was  in 
Indianapolis,  in  this  county.'  As  the  trial  was  being  held 
in  Indianapolis,  in  Marion  county,  Indiana,  as  we  know  from 
the  record,  the  statement  that  it  was  *in  this  county,'  seems 
to  us  sufficient" 

We  are  as  much  bound  to  take  notice  that  the  city  of 
Indianapolis  is  in  the  county  of  Marion  as  that  Marion 
county  is  ii\  the  State  of  Indiana,  or  that  "this  county*' 
meant  Marion  county. 

As  to  what  matters  the  court  takes  judicial  notice  of,  we 
refer  to  I  Greenl.  Ev.  6;  Griffing  v.  Gibb,  2  Black,  519; 
Lyell  V.  Lapeer  County y  6  McLean,  446;  Fauntleroy  v.  Han- 
nibal,  i  Dillon,  118;  Wiggins  v.  Burkfutm^  lO  Wal.  129;  The 
function  Railroad  Co.  v.  The  Bank  of  Ashland,  12  Wal.  226; 
Vol.  XL.— 18 
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Mossman  v.  Forrest,  27  Ind.  233 ;  Buckinghouse  v.  £/^^j^  19 
Ind.  401. . 

We  are  very  clearly  of  the  opinion  that  the  venue  was 
sufficiently  proved,  which  conferred  on  the  court  bdow  the 
power  to  render  the  judgment  in  the  case. 

It  is  next  contended  that  the  verdict  is  not  sustained  by 
the  evidence.  We  have  duly  considered  and  weighed  the 
evidence,  which  is  voluminous,  and  are  entirely  satisfied  that 
it  fully  supports  the  verdict.  The  murder  was  committed  in 
the  streets  of  the  city  of  Indianapolis,  in  daylight,  in  the 
presence  of  a  number  of  reputable  witnesses.  It  is  shown 
by  the  evidence  that  the  deceased  was  the  wife  of  the  de- 
fendant; that  they  had  for  some  time  previous  to  the 
murder  lived  unhappily  together;  that  the  defendant  had, 
previous  to  their,  separation,  threatened  to  take  her  life,  and 
had  inflicted  great  personal  violence  upon  her;  that  she  had 
become  apprehensive  that  he  would  kill  her,  and  had  aban- 
doned his  home,  and  was  residing  with  a  family  near  the  scene 
of  the  murder ;  that  after  she  had  abandoned  his  home,  he  had 
frequently  said  that  he  would  kill  her  if  she  did  not  live  with 
him ;  that  quite  early  in  the  morning  of  the  day  on  whidi 
she  was  killed,  the  defendant  was  trying  to  borrow  a  pistoli 
and  that  a  little  later  in  the  morning  he  purchased  the  pistol 
with  which  he  shot  her;  that  in  the  afternoon  of  said  day 
he  went  to  the  house  where  his  wife  was  staying,  and  threat- 
ened to  kill  her  unless  she  went  home  with  him ;  that  he 
took  her  by  force  from  the  house ;  that  when  he  reached 
the  blacksmith  shop  at  the  comer  of  Meridian  and  Ray 
streets,  she  succeeded  in  breaking  away  from  him,  when  he 
drew  his  revolver  and  fired  at  her  three  times,  when  she  ran 
into  the  shop  and  fell  upon  her  knees  when  he  went  up  close 
to  her  and  fired  two  shots  into  her  body. 

The  evidence  clearly  and  conclusively  shows  that  it  was  a 
deliberate,  premeditated,  malicious,  and  atrocious  murder, 
without  excuse,  provocation,  justification,  or  even  one  miti- 
gating circumstance  to  relieve  it  of  its  atrocity  and  bar* 
barity. 
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Finally;  it  was  contended  that  the  appellant  was,  at  the 
time  of  the  homicide,  so  bereft  of  reason  and  judgment  as 
not  to  be  capable  of  conceiving  and  executing  a  design  to 
take  life.  It  was  proved  upon  the  trial  that  the  appellant 
had  been,  for  several  years,  in  the  habit  of  indulging  to  ex- 
cess m  the  use  of  intoxicating  liquors,  but  the  evidence  fell 
br  short  of  showing  that  the  use  of  intoxicating  liquors  had 
so  beclouded  his  intellect  and  destroyed  his  reasoning  facul- 
ties as  to  render  him  irresponsible  for  his  acts.  The  law  is 
stated  with  great  accuracy  and  precision  by  Judge  Harris, 
in  the  case  of  The  People  v,  Rogers j  18  N.  Y.  9,  where  he 
sa^:  "No  rule  is  more  familiar  than  that  intoxication  is 
never  an  excuse  for  crime.  There  is  no  judge  who  has  been 
engaged  in  the  administration  of  criminal  law,  who  has  not 
had  occasion  to  assert  it  Even  where  intent  is  a  necessary 
ii^;redient  in  the  crime  charged,  so  long  as  the  offender  is 
cs^aUe  of  conceiving  a  design,  he  will  be  presumed,  in  the 
absence  of  proof  to  the  contrary,  to  have  intended  the  nat- 
ural consequences  of  his  own  act  Thus,  if  a  man,  without 
provocation,  shoot  another  or  cleave  him  down  with  an  ax, 
no  degree  of  intoxication,  short  of  that  which  shows  that  he 
was  at  the  time  utterly  incapable  of  acting  from  motive,  will 
shield  him  from  conviction." 

There  was  also  evidence  tending  to  prove  that  the  appel- 
lant was  intoxicated  at  the  time  of  the  commission  of  the 
murder.  In  the  case  of  The  People  v.  Rogers^  supruy  Denio, 
J.,  said: , 

'''Where  a  principle  in  law  is  found  to  be  well  established 
by  a  series  of  authentic  precedents,  and  especially  where,  as 
in  this  case,  there  is  no  conflict  of  authority,  it  is  unneces- 
sary for  the  judges  to  vindicate  its  wisdom  or  policy.  It 
will,  moreover,  occur  to  every  mind  that  such  a  principle  is 
absolutely  essential  to  the  protection  of  life  and  property. 
In  the  forum  of  conscience  there  is  no  doubt  considerable 
difference  between  a  murder  deliberately  planned  and  exe- 
cuted by  a  person  of  unclouded  intellect,  and  the  reckless 
taking  of  life  by  one  infuriated  by  intoxication;  but  human 


276 


SUPREME  COURT  OF  INDIANA. 


Cluck  V.  The  State. 


laws  are  based  upon  considerations  of  policy,  and  look  rather 
to  the  maintenance  of  personal  security  and  social  order, 
than  to  an  accurate  discrimination  as  to  the  moral  qualities 
of  individual  conduct  But  there  is,  in  truth,  no  injustice  in 
holding  a  person  responsible  for  his  acts  committed  in  a 
state  of  voluntary  intoxication.  It  is  a  duty  which  every  one 
owes  to  his  fellow-men  and  to  society,  to  say  nothing  of  more 
solemn  obligations,  to  preserve,  so  far  as  it  lies  in  his  own 
power,  the  inestimable  gift  of  reason.  If  it  is  perverted  or 
destroyed  by  fixed  disease,  though  brought  on  by  his  own 
vices,  the  law  holds  him  not  accountable.  But  if  by  a  vol- 
untary act  he  temporarily  casts  off  the  restraints  of  reason 
and  conscience,  no  wrong  is  done  him  if  he  is  considered 
answerable  for  any  injury  which  in  that  state  he  may  do  to 
others  or  to  society." 

We  have  thus  gone  through  the  entire  record,  and  have 
considered  and  weighed  every  argument  that  has  been  pr^ 
sented  in  behalf  of  the  prisoner,  and  we  have  been  unaUe 
to  discover  any  error  of  which  he  has  the  right  to  complain. 
It  seems  to  us  that  he  had  a  fair  and  impartial  trial  in  the 
court  below,  and  that  his  guilt  was  fully  and  satisfactorily 
established  by  the  evidence ;  and  that  as  he  has  shown  noth- 
ing in  justification  or  mitigation  of  his  conduct,  he  most 
suffer  the  extreme  penalty  of  the  violated  law. 

We  think  the  court  below  committed  no  error  in  overrul- 
ing the  motion  for  a  new  trial. 

The  judgment  of  the  court  below  is  in  all  things  affirmed 
The  clerk  of  this  court  will  immediately  certify*  this  ofunion 
to  the  court  below. 

E.  H.  Lamme  and  T,  L.  Stiles,  for  appellant 

//.  C.  Guffin,  JR.  P.  Parker,  and  y.  C.  Denny,  Attorney 
General,  for  the  State. 
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The  Indianafous,  Pittsburgh,  and  Cleveland  Railroad 

Company  v.  Irish, 

Bill  of  Exceptions. — Diagram. — ^Where  a  diagram  of  a  locality  is  offered  in 
eridoice  and  rejected,  it  must  be  set  out  in  a  bill  of  exceptions^  in  order  to 
Kserve  the  question  on  the  ruling. 

APPEAL  from  the  Howard  Circuit  Court. 

Pettit,  C.  J.  —  This  suit  was  brought  by  the  appellee 
against  the  appellant  for  killing  by  its  locomotive,  etc.,  a 
horse,  where  the  road  was  not  securely  fenced.  Proper  * 
issues  were  formed,  and  the  case  has  been  twice  tried  by  dif- 
ferent judges,  with  the  same  result,  a  finding  for  the  plain- 
tiff It  was  once  reversed ;  TAe  Indianapolis^  etc.^  R.  R.  Co. 
V.  Irishy  26  Ind.  268 ;  but  the  evidence  was  different  on  the 
trials. 

On  the  first  there  was  a  diagram  of  the  place  of  the  killing 
and  its  surroundings ;  on  the  second  no  such  diagram  is  in 
the  evidence.  The  evidence  was,  in  other  respects,  some- 
what different,  but  mainly  the  same.  The  counsel  for  appel- 
lant, in  his  brief,  says,  that  he  offered  a  diagram,  that  it  was 
objected  to,  and  the  objection  sustained,  and  exceptions  taken, 
but  m  the  bill  of  exceptions  the  diagram  offered  is  not  set 
out  or  made  a  part  of  the  bill,  and  we  cannot,  therefore, 
take  notice  of  it. 

The  only  question  in  the  case  is,  was  the  evidence  sulH- 
cient  to  justify  the  finding  and  judgment?  We  have  above 
said  the  case  has  been  twice  tried  by  different  judges  with 
the  same  result,  which  is  a  strong  indication  that  the  evi- 
dence sustains  the  verdict;  but  we  have  examined  the  evi- 
dence, and  though  there  is  some  conflict  in  it,  we  think  it 
strongly  preponderates  in  favor  of  the  finding  and  judgment; 
but  if  we  could  not  see  this  preponderance  in  the  written 
evidence,  but  only  that  it  was  conflicting,  we  could  not  re- 
verse. The  reason  of  this  ruling  is  so  well  known  to  the 
profession,  and  has  been  so  often  stated  and  repeated,  that 
iwe  need  not  refer  to  the  cases. 
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The  Oliio  and  Mississippi  Railway  Company  v,  Simon. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant, 
with  ten  per  cent  damages. 
y.  A.  Harrison,  for  appellant 
W.  R.  Pierse  and  H.  D.  TTumtpsan,  for  appellee. 


The  Ohio  and  Mississippi  Railway  Company  v.  Soussl 

alleging  that  the  plaintiff  was  the  owner  of  ft  lot  on  which  he  had  erected  i 
boUding  used  hf  him  as  a  hotel  and  boarding  house,  and  that  adjoiniog  Us 
building  defendant  had  made  and  maintained  cattle  pens,  and  in  &ese  pens 
confined  a  large  number  of  cattle  and  hogs,  which,  by  their  muses,  and  \/j 
the  filthy  condition  of  the  pens,  and  the  sickening  and  fetid  matter  thereia, 
and  the  unhealthy  effluvium  therefrom,  were  annoying  to  tfie  aenses,  ani  is- 
juiious  to  the  health  of  the  plaintiff  and  his  family  and  his  guests,  snd  d^ 
stroyed  his  business  and  the  use  and  enjoyment  of  his  property,  and  ooosdtDted 
a  nuisance,  was,  on  demurrer,  held  sufficient  to  constitute  a  cause  of  actioo. 
KM,  also,  that  as  the  nuisance  tended  to  deprive  the  plaintiff  of  die  use  of  Is 
real  property,  the  action  must  be  brought  widiin  nz  years  frons  the  tine  ^ 
cause  of  action  accrued;  and  an  answer  that  the  actioa  did  not  accrue  with- 
in that  period  constituted  a  good  defence. 

APPEAL  from  the  Jennings  Circuit  Court 
Downey,  J. — ^This  was  an  action  by  tiie  appellee  against 
the  appellant  The  first  paragraph  of  the  complaint  all^es^ 
in  substance,  that  tiie  plaintifT  is  the  owner  of  lot  number 
two  hundred  and  twelve,  in  block  R,  in  the  town  of  Nortb 
Vernon,  in  Jennings  county,  on  which  he  has  a  large  and 
commodious  bouse,  used  by  him  for  a  hotel  and  boarding 
house,  and  has  used  it  for  such  purposes  for  ten  years  last 
past ;  that  the  defendant  has  erected,  and  for  ten  years  main- 
tained in  said  town,  adjacent  and  adjoining  his  said  premises, 
certain  hog  and  cattle  pens  and  hog  and  cattle  shoots,  for  the 
purpose  of  confining  hogs  and  cattle  therein  and  shipping  the 
same  on  the  cars  of  defendant's  road;  that  said  pens  have  no 
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floors,  nor  have  they  or  said  shoots  any  appliances  for  keep- 
ing them  clean ;  that  during  every  season,  and  at  all  times, 
the  defendant  confines  large  numbers  of  hogs  and  cattle  in 
said  pens,  which  they  are  constantly  shipping  for  various 
persons  to  Cincinnati  and  other  cities;  that  they  keep  up  a 
constant,  loud,  and  hideous  noise,  squealing,  grunting,  and 
lowing,  which  disturbs  the  whole  neighborhood,  penetrating 
evtry  room  in  plaintifTs  hotel  and  boarding  house,  disturb* 
tng  the  sl^ep  of  him  and  his  family,  and  the  rest  and  sleep 
of  his  customers,  and  destroying  the  comfort  and  enjoyment 
of  his  said  property;  that  said  shoots  were  erected  within 
six  feet  of  the  windows  of  the  dining  room  and  kitchen  of 
said  plaintiiTs  said  hotel  and  boarding  house,  and  darken 
the  same;  that  defendant  never  cleans  out  or  cleanses  the 
said  shoots  and  pens  in  any  way,  but  for  ten  years  they  have 
been,  and  still  are,  a  nuisance,  from  accumulations  of  de- 
caying and  fetid  matter,  dead  hogs,  and  cattle,  and  putrid 
carcasses  of  the  same ;  that  there  arises  therefrom  a  sicken- 
f&g,  disgusting,  and  unhealthy  stench  and  effluvium,  which 
penetrate  the  plaintiff's  dining  room  and  all  parts  of  his 
hotel  and  boarding  house,  at  all  hours  of  the  day  and  night, 
and  which  are  exceedingly  noxious  aod  injurious  to  the  health 
of  said  plaintifi^  and  that  of  his  family,  and  offensive  to  the 
Sight  and  nostrils  of  all  who  patronize  said  plaintiff's  hotel 
and  boarding  house ;  by  reason  of  which  the  said  pens  and 
shoots  are,  and  for  ten  years  have  been,  a  nuisance  to  all 
the  neighborhood,  and  the  plaintifTs  said  property  is  thereby 
{reatly  depreciated  in  value,  and  the  comfortable  enjoyment 
of  the  same  interfered  with  and  destroyed,  and  the  plaintifTs 
health  and  that  of  his  family  is  greatly  injured  and  likely  to 
be  destroyed  if  said  nuisance  is  continued;  that  much  cus- 
tom has  been  driven  from  plaintifTs  hotel,  and  his  business 
has  been  greatly  injured,  and  if  said  nuisance  shall  be  con- 
tinued, will  be  wholly  destroyed.  Prayer  for  damages,  that 
the  nuisance  be  abated,  and  the  defendant  enjoined  from 
lOaintaining  or  continuing  the  same. 
The  second  paragraph  alle  es  that  the  plaintiff  was  the 
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owner  of  the  same  real  estate  mentioned  in  the  preceding 
paragraph;  that  at  the  time  plaintiff  purchased  his  lot  and 
erected  said  hotel  the  defendant  owned  said  stock  lots,  and 
liad  previously  erected  certain  hog  and  cattle  pens  thereon 
adjoining  the  plaintiff's  lot,  in  which  the  defendant,  by  her 
agents,  directed  shippers  of  hogs  and  cattle  to  confine  the 
same  until  they  could  be  shipped  to  market;  that  until 
within  six  years  last  past  there  were  but  few  hogs  and  cattle 
confined  in  said  pens,  and  no  serious  inconvenience  was  ifelt 
in  the  community,  nor  by  the  plaintiff  thereby;  that  the 
shipment  of  hogs  and  cattle  on  the  defendant's  cars  and  road 
from  said  pens  has  gradually  increased,  so  that  now,  and  for 
six  years  last  past,  large  numbers  of  hogs  and  cattle  have 
been  shipped  thereon,  and  large  numbers  have  been  confined 
in  said  pens;  that  the  pens  were  originally  erected  on  two 
sides  of  plaintiff's  lot  and  adjacent  thereto;  that  about  five 
years  ago  the  defendant  changed  the  shoot  leading  from  said 
pens,  which,  before  the  change,  was  about  one  hundred 
yards  from  the  plaintiff's  house,  and  erected  the  same  within 
ten  feet  of  the  windows  of  the  dining  room  and  kitchen  of 
said  plaintiff's  hotel  and  boarding  house,  against  which  the 
plaintiff  remonstrated,  and,  after  the  change  had  been  made, 
notified  the  defendant  to  remove  the  same,  which  it  wholly 
failed  and  refused  to  do;  that  the  shoot,  as  it  now  is,  is 
parallel  with  the  plaintiff's  dining  room,  kitchen,  and  hotel, 
eighty-four  feet,  and  only  ten  feet  from  the  same,  and  dark- 
ens all  the  windows  of  the  said  dining  room  and  kitchen. 
The  paragraph  proceeds  to  state  the  manner  in  which  the 
pens  and  shoot  have  been  kept,  and  how  they  have  annoyed 
and  injured  the  plaintiff,  substantially  as  in  the  preceding 
paragraph,  and  concluding  with  a  similar  prayen 

The  third  paragraph  alleges  a  nuisance  to  the  plaintiffs 
said  real  estate  from  the  same  causes,  differing  in  some  of 
its  particulars. 

The  fourth  paragraph  alleges  that  the  defendant  built  an 
embankment  on  the  defendant's  land,  obstructing  the  flow 
of  the  surface-water  and  causing  a  pond  of  water  on  the  de- 
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fendant's  land,  which  gathers  the  filth,  etc.,  from  said  pens, 
and  causes  foul  stenches,  etc.,  injurious  to  the  health  of 
plaifltifT  and  his  family,  and  to  his  said  real  estate  and  busi- 
ness in  connection  with  his  said  property. 

The  defendant  demurred  separately  to  each  of  the  para- 
graphs of  the  complaint,  for  the  reason  that  they  did  not 
state  &cts  sufficient  to  constitute  a  cause  of  action.  This 
demurrer  was  overruled  by  the  court,  and  an  exception  was 
taken  by  the  defendant. 

The  defendant  answered,  first,  a  general  denial  of  the  com- 
plaint; second,  that  the  several  supposed  causes  of  action 
in  the  coniplaint  mentioned  did  not  either  of  them  accrue 
within  six  years  next  before  the  commencement  of  this 
action;  third,  that  the  said  hog  and  cattle  pens  were  built 
and  erected  and  said  changes  made  therein,  as  alleged  in  the 
first,  second,  and  third  paragraphs  of  said  complaint,  and 
said  embankment  causing  the  alleged  flow  of  water  to  the 
plaintiff's  lot,  as  alleged  in  the  fourth  paragraph  of  said  com- 
plaint, was  made  by  the  Ohio  and  Mississippi  Railroad  Com- 
pany, and  not  by  this  defendant,  and  that  the  same  were  so 
made,  erected,  built,  changed,  and  used  by  said  company  up 
to  the  first  day  of  January,  1869,  when  said  corporation 
ceased  to  exist ;  and  defendant  pleads  the  saihe  in  bar  of  all 
damages,  if  any,  sustained  by  plaintiflf  on  account  of  any 
and  all  said  alleged  grievances  up  to  said  first  day  of  January, 
1869;  fourth,  that  as  to  the  first,  second,  and  third  para- 
graphs of  the  complaint,  and  as  to  so  much  of  said  para- 
graphs as  allege  offensive  and  fetid  smells  arising  from  said 
pens  and  alleged  injury  to  the  health  of  the  plaintiflf  his  fam- 
ily, boarders,  etc.,  and  injury  to  the  rental  value  of  plaintiff's 
property,  and  alleged  damages  to  him  on-  account  of  keep- 
ing and  using  said  pens,  that  they  are  wholly  caused  by  the 
plaintiff's  own  negligence  in  keeping  a  privy  on  said  lot,  near 
said  pens,  in  such  manner  as  to  allow  it  to  overflow  and  the 
contents  to  run  into  said  pens,  and  by  throwing  the  slops, 
etc.,  from  his  said  hotel  and  kitchen  into  an  alley  between 
said  hotel  and  kitchen  and  the  said  pens,  in  such  manner 
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that  the  same  flow  into  said  pens  and  produce  said 
smells,  etc. 

The  plaintiff  demurred  separately  to  the  second,  third, 
and  fourth  paragraphs  of  the  answer,  for  the  reason  that 
they  did  not  state  facts  sufficient  to  constitute  a  defence  to 
the  action.  The  court  sustained  the  demurrer  to  the  second 
paragraph,  and  overruled  those  to  the  third  and  fourth.  The 
defendant  excepted. 

The  plaintiff  replied,  first,  a  general  denial;  second,  to  the 
third  paragraph  of  the  answer  that  said  Ohio  and  Mississippi 
Railway  Company  was  consolidated  with  said  Ohio  and  Mis- 
sissippi Railroad  Company  on  the  ist  day  ojf  January,  1869, 
and  that  the  said  companies  have,  since  the  consolidation, 
been  keeping  and  maintaining  the  several  nuisances  men- 
tioned in  plaintiff's  complaint,  and  operating  certain  rail- 
roads under  the  name  and  style  of  the  Ohio  and  Mississippi 
Railway  Company;  third,  to  the  same  paragraph  of  the 
answer,  that  on  or  about  the  ist  day  of  January,  1869,  the 
said  Ohio  and  Mississippi  Railroad  Company,  which  had 
made  and  erected  said  hog  and  cattle  pens  and  shoot, 
changed  its  name  to  the  Ohio  and  Mississippi  Railway  Com- 
pany, and  under  said  name  has  since  continued  the  several 
nuisances  mentiohed  in  the  complaint ;  fourth,  to  the  same 
paragraph  of  the  answer,  that  the  said  Ohio  and  Mississippi 
Railway  Company  is  owned,  operated,  and  controlled  by  the 
same  stockholders,  board  of  directors,  managers,  president, 
and  employees  that  owned,  operated,  and  controlled  the  said 
Ohio  and  Mississippi  Railroad  Company,  and  that  said  cor- 
poration is  one  and  the  same  corporation ;  fifth,  to  the  same 
paragraph  of  the  answer,  that  the  Ohio  and  Mississippi  Rail- 
road Company  owned,  operated,  and  controlled  said  road  at 
the  time  of  the  erection  of  said  pens  and  the  making  of 
said  pond,  and  that  the  defendant  has  succeeded  to  all  the 
franchises,  rights,  and  liabilities  of  said  Ohio  and  Mississippi 
Railroad  Company,  and  has  ever  since  continued  said  nuir 
sances  as  aforesaid. 

The  defendant  demurred  to  the  fifth  paragraph  of  the  re- 
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ply,  for  the  reason  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  reply;  this  demurrer  was  overruled,  and  the  de- 
fendant excepted^  but  no  question  is  made  in  this  court  on 
this  ruling. 

Thereupon  there  was  a  trial  by  a  jury,  a  general  verdict 
for  the  plaintifi^  and  answers  to  interrogatories,  as  follows: 

"  1st  Was  there  a  nuisance  at  the  beginning  of  this  suit? 
and  if  so,  how  long  has  that  nuisance  existed,  and  by  whom 
was  the  same  created,  and  by  whom  has  it  been  maintained? 
Answer.  There  was  a  nuisance  at  the  commencement  oC 
this  suit,  and  it  has  existed  two  years,  and  was  created  and 
maintained  by  the  Ohio  and  Mississippi  Railroad  Company 
and  the  Madison  and  Indianapolis  Railroad  Company. 

"  2d.  In  case  you  find  there  is  a  nuisance,  did  the  acts  of  the 
plaintiff  or  his  servants  contribute  to  the  creation  or  main- 
tenance of  the  same?    Answer.  They  did. 

"3d.  When  were  the  hog  pens  erected  which  are  com- 
I^ained  oi^  and  when  was  the  plaintiff's  hotel  built?  Answer. 
The  hog  pens  have  been  built  about  twelve  years,  and  the 
hotel  about  nine  years. 

"  4th.  To  whom  did  the  lots  belong  upon  which  the  pens 
were  erected,  and  who  erected  the  pens?  Answer.  The 
pens  were  erected  and  the  lots  owned  by  the  Ohio  and  Mis- 
sissippi, and  Madison  and  Indianapolis  Railroad  Companies. 

"SOi.  By  what  railroad  companies  have  the  j>ens  been 
used  since  their  erection^  if  any?  Answer.  By  the  Ohio 
and  Mississippi^  and  Madison  and  Indianapolis  Railroad 
Companies." 

The  defendant  moved  the  court,  in  writing,  to  render  judg- 
ment in  its  favor,  first,  for  the  reason  that  the  answers  to  the 
first,  fourth,  and  fifth  special  interrogatories  show  that  if 
there  was  a  nuisance  erected  and  maintained,  etc.,  as  stated 
in  the  complaint,  it  was  by  other  and  different  railroad 
companies  than  the  defendant,  and  that  the  lots  where  the 
same  was  erected,  etc.,  were  owned  by  other  and  different 
railroad  companies ;  and^  second,  because  the  answer  to  the 
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second  interrogatory  shows  that  the  plaintiff  contributed  to 
the  erection  and  maintenance  of  said  nuisance. 

This  motion  was  overruled,  and  the  defendant  excepted. 

The  defendant  then  moved  for  a  new  trial,  and  this  motion 
was  also  overruled,  and  he  again  excepted.  The  court  then 
rendered  judgment  for  the  plaintiff,  according  to  the  general 
verdict  of  the  jury,  and  the  defendant  appealed. 

The  following  are  the  errors  assigned:  First,  the  court 
erred  in  overruling  appellant's  demurrer  to  the  complaint; 
second,  in  sustaining  plaintiff's  demurrer  to  the  defendant's 
answer  of  the  statute  of  limitations ;  third,  in  refusing  to  in- 
struct the  jury  as  asked  by  the  defendant,  and  in  the  in- 
structions given;  fourth,  the  court  erred  in  overruling  the 
defendant's  motion  for  judgment  on  the  special  findings  of 
the  jury;  fiflh,  in  overruling  defendant's  motion  for  a  new 
trial;  sixth,  in  rendering  judgment  enjoining  defendant  from 
the  use  of  said  property. 

The  first  alleged  error  consists  of  the  overruling  of  the 
demurrers  to  the  several  paragraphs  of  the  complaint.  Coun- 
sel for  the  appellant  say : 

"The  complaint  itself  only  charges  noise  and  smells. 
True,  it  alleges  the  smell  to  be  noxious  and  detrimental  to 
health.  If  so,  it  would  be  within  the  statutory  definition  of 
a  nuisance,  but  the  proof  does  not  come  up  to  the  allega- 
tions in  the  complaint,  only  showing  noise  and  smelL  The 
great  preponderance  of  testimony  is  that  the  smells  are  not 
injurious  to  health,  or  even  to  the  enjosonent  of  life.  Noise 
is  not  of  itself  a  nuisance,  even  in  a  general  sense,  much  less 
should  it  be  in  this  case.  An  unpleasant  smell  is  not  of 
itself  a  nuisance,  in  general,  and  should  much  less  be  in  this 
case." 

The  statutory  definition  of  a  nuisance  is  this :  *'  What- 
ever is  injurious  to  health,  or  indecent,  or  offensive  to  the 
senses,  or  an  obstruction  to  the  free  use  of  property,  so  as 
essentially  to  interfere  with  the  comfortable  enjoyment  of 
life  or  property,  is  a  nuisance,  and  the  subject  of  an  action." 
*'  Such  action  may  be  brought  by  any  person  whose  property 
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is  injuriously  affected,  or  whose  personal  enjoyment  is  les- 
s«ied  by  the  nuisance."  *'  Where  a  proper  case  is  made,  the 
nuisance  may  be  enjoined  or  abated,  and  damages  recovered 
therefor."  2  G.  &  H.  288,  sees.  628-630.  It  seems  to  us  quite 
clear  that  the  different  paragraphs  of  the  complaint  are  suffi- 
cient This  point  seems  not  to  be  much  relied  upon  by 
counsel  for  the  appellant,  as  we  infer  from  the  little  which  is 
said  about  it  in  their  brief.  It  seems  to  us  that  the  quota- 
tion of  the  statute  is  a  sufficient  answer  to  this  assignment 
of  error. 

The  next  question  relates  to  the  ruling  of  the  court  in  sus- 
taining the  demurrer  of  the  plaintiff  to  the  second  paragraph 
of  the  defendant's  answer,  which  sets  up  the  statute  of  lim- 
itations of  six  years.  The  question  is,  what  is  the  nature  of 
the  injury,  and  what  is  the  period  of  limitation?  We  regard 
it  as  an  injury  to  real  property.  Mr.  Blackstone,  vol.  3, 
p.  215,  original  paging,  says:  "A  third  species  of  real  in- 
juries to  a  man's  lands  and  tenements  is  by  nuisance. 
Nuisance,  nocumentumy  or  annoyance,  sigpiifies  anything  that 
worketh  hurt,  inconvenience,  or  damage.  And  nuisances 
are  of  two  kinds :  public  or  common  nuisances,  which  affect 
the  public,  and  are  an  annoyance  to  all  the  king's  sub- 
jects; for  which  reason  we  must  refer  them  to  the  class  of 
public  wrongs,  or  crimes  and  misdemeanors;  and  private 
nuisances,  which  are  the  objects  of  our  present  consider- 
ation, and  may  be  defined,  anything  done  to  the  hurt  or 
annoyance  of  the  lands,  tenements,  or  hereditaments  of 
another."  The  learned  commentator  then  proceeds  to 
consider  nuisances  as  Jthey  affect,  first,  corporeal  here- 
ditaments, and,  secondly,  as  they  affect  incorporeal  heredit- 
aments; and,  in  speaking  of  the  former,  says  if  one  keep 
his  hogs  or  other  noisome  animals  so  near  the  house 
of  another  that  the  stench  of  them  incommodes  him  and 
makes  the  air  unwholesome,  this  is  an  injurious  nuisance,  as 
it  tends  to  deprive  him  of  the  use  and  benefit  of  his  house. 
Being  an  injury  to  real  property,  we  think  the  action  to  re- 
cover damages  therefor  must,  according  to  the  third  subdivi- 
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sion  of  section  210,  2  G.  &  H.  156,  be  commenced  within  six 
years  after  the  cause  of  action  accrued,  and  cannot  be  com- 
menced afterward.  But  the  second  paragraph  of  the  answer 
alleges  that  the  several  causes  of  action  in  the  complaint 
mentioned  did  not,  nor  did  either  of  them,  accrue  widiin 
six  years  next  before  the  commencement  of  the  action. 
That  paragraph  of  the  answ^  was  therefore  a  good  bar  to 
the  action,  and  the  court  should  not  have  sustained  the  de- 
murrer thereto.  But  it  is  contended  that  the  third  para- 
graph of  the  answer  was  such  as  that  the  defendant  might 
set  up  the  same  defence  under  it  as  lender  the  second ;  that 
the  defendant  cannot  dierefore  complain  of  the  sustaining  of 
the  demurrer  to  the  second;  and  that  the  jury  found  that 
the  nuisance  had  existed  for  two  years  last  past  The  third 
paragraph  is  not  a  ddence  of  the  statute  of  limitations,  but, 
as  we  understand  it,  it  is  a  denial  that  the  defendant  was 
guilty  of  the  nuisance  prior  to  January,  1869.  The  jury 
did  not  find  that  the  defendant  had  erected  or  continued  the 
nuisance  within  two  years,  but  they  did  find  that  the  Ohio 
and  Mississippi  Railroad  Company  and  the  Madison  and  In- 
dianapolis Railroad  Company  had  done  so.  This  action  is 
not  against  either  of  these  companies.  We  cannot  say  that 
the  defendants  suffered  no  damage  fi-om  the  sustaining  of 
the  demurrer  to  the  second  paragraph  of  its  answer.  As 
that  action  of  the  court  was,  in  our  opinion,  clearly  wrong, 
we  should  be  able  distinctly  to  see  that  no  damage  resulted 
to  the  defendant  from  the  error,  or  he  should  have  the  bene- 
fit of  it  in  a  reversal  of  the  judgment 

The  fifth  assignment  of  errors  seems  naturally  to  present 
itself  for  consideration  ne^^t  in  order.  Should  the  court 
have  sustained  the  motion  of  the  defendant  for  judgment  in 
its  favor  on  the  special  findings  ?  By  the  answer  to  the  fourth 
interrogatory,  the  jury  found  that  the  lots  belonged  to  the 
Ohio  and  Mississippi  and  the  Madison  and  Indianapolis  Rail- 
road Companies,  and  that  the  pens  were  erected  by  those 
companies.  By  the  answer  to  the  fifth  interrogatory,  they 
found  that  the  pens  have  been  used  since  their  erection  by 
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the  same  compames;  and  by  the  answer  to  the  first  interrog- 
atory, they  found  that  there  was  a  nuisance  at  the  beginning 
of  the  suit,  and  that  it  had  been  erected  and  was  maintained 
by  the  Ohio  and  Mississii^i  Railroad  Company  and  the 
Madison  and  Indianapolis  Railroad  Company.  Although  it 
may  not  be  absolutely  conclusive  from  these  answers  that 
die  nuisance  complained  of  was  not  created  by  the  defend- 
ant, yet  it  seems  reasonable  so  to  construe  the  answers  of 
the  jury;  for  if  the  nuisance  complained  of  was  erected  and 
continued,  at  the  time  the  action  was  brought,  by  the  Ohio 
and  Mississippi  Railroad  Company  and  the  Madison  and  In- 
dianapolis Railroad  Company,  it  could  hardly  have  been 
erected  and  continued  by  the  Ohio  and  Mississippi  Railway 
Company,  which  we  must  understand  to  be,  and  is  conceded 
to  be,  a  different  corporation.  Without,  however,  deciding 
fUs  question,  or  any  remaining  questions  presented,  we 
will  reverse  the  judgment  for  the  wrong  ruling  on  the  de- 
murrer to  the  second  paragraph  of  the  answer,  and  let  the 
case  go  back  for  another  trial. 

The  judgment  is  reversed,  with  costs,  and  the  case  re- 
manded, with  instructions  to  overrule  the  demurrer  to  the 
second  paragraph  of  the  answer,  and  for  a  new  trial. 
C  E.  Walker  and  y.  D,  New^  for  appellant 
T.  C.  Bachelor  and  A.  G.  SmiAy  for  appellee. 


Wauace  bt  al.  ?'.  The  Citv  op  Indianapolis  bt  al. 

Practice.— /ff/tm^/bMi. — Affpeat.^—Dismissalj^-^n  a  case  where  the  court  be- 
low refused  a  perpetual  injunction  restraining  the  collection  of  certain  assess- 
ments for  street  improyements,  and  on  appeal,  a  temporary  restraining  order, 
pending  the  dedsiDa  of  the  appeal,  was  refused  by  the  Supreme  Court,  and 
before  final  decisioa  the  assessments  were  paid  under  protest,  as  appeared  by 
the  brief  of  the  attorney  for  the  appellant,  this  court  declined  to  decide  as  to 
the  correctness  of  the  action  of  the  court  below,  but  dismissed  the  appeal. 

APPEAL  from  die  Marion  Civil  Circuit  Court 
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BusKiRK,  J. — ^The  appellants  applied  to  the  court  below 
for  a  perpetual  injunction  restraining  the  appellees  from  col- 
lecting the  assessments  that  had  been  made  on  their  prop- 
erty to  pay  for  the  improvement  of  Delaware  street,  in  the 
city  of  Indianapolis.  A  demurrer  was  sustained  to  the 
complaint  below,  and  the  appellants  excepted,  and  refusing 
to  amend,  judgement  was  rendered  on  demurrer,  and  the 
cause  was  dismissed,  and  judgment  rendered  against  the  ap- 
pellants for  costs.  From  that  judgment  they  appealed  to 
this  court,  where  the  cause  is  now  pending. 

The  appellants  have  filed  in  this  court  a  supplemental 
complaint,  in  which  they  pray  for  a  temporary  restraining 
order  to  operate  until  the  decision  of  the  main  cause.  The 
appellants  and  appellees  have  filed  briefs,  and  their  attorneys 
have  made  oral  arguments.  We  have  given  the  subject 
mature  consideration,  and  are  of  the  opinion  that  the  appel- 
lants are  not  entitled  to  the  relief  prayed  for.  The  restrain- 
ing order  is  refused,  but  as  we  will  have  to  decide,  hereafter, 
upon  the  main  cause,  we  withhold  any  expression  of  opinion. 

Pettit,  C.  J. — ^This  suit  was  originally  brought  against 
the  city  alone,  to  enjoin  her  from  making  certain  street  im- 
provements, for  which  she  had  passed  an  ordinance. 

Subsequently,  after  the  contract  for  the  street  improve- 
ment had  been  made,  the  work  all  done,  and  precepts  issued 
and  put  into  the  hands  of  the  treasurer  of  the  city  for  the 
collection  of  the  assessments  against  the  plaintiffs  for  the 
respective  amounts  assessed  against  them,  they  filed  a  sup- 
plemental complaint  against  the  contractors  and  the  treasurer, 
to  enjoin  the  collection  of  the  money  on  the  precepts.  The 
defendants  demurred  to  the  complaint  for  want  of  sufficient 
facts,  which  was  sustained,  and  exception  taken.  An  appeal 
was  taken,  and  in  this  court  an  application  was  made  for  a  re- 
straining order  to  stay  the  collection  of  the  precepts  until 
the  final  determination  of  the  case  here,  which  was  refused 
by  us.  Since  which  action  of  this  court  all  the  assessments 
and  precepts  against  the  appellants  have  been  fully  paid  by 
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them  under  protest,  as  their  attorneys  fully  admit  in  their 
long  and  ably  prepared  brief.  The  counsel  for  appellants  say 
that  ''a  practical  difficulty  may  seem  to  be  in  the  way  of  a 
reversal  of  the  judgment  of  the  court  below,  the  acts  sought 
to  be  enjoined  having  been  already  consummated."  It  is  ad- 
mitted, and  we  think  it  is  clear,  that  if  we  were  to  reverse 
the  judgment  and  hold  the  complaint  good,  the  court  below 
could  not  grant  the  injunction  asked  for,  to  prevent  the  do- 
ing of  acts  which  are  already  done.  Yet  the  counsel  seem 
desirous  that  we  should  go  to  the  labor  and  research,  re- 
quiring a  long  opinion  to  decide  the  questions  arising  from 
sustaining  the  demurrer.  This  we  must  decline  to  do.  It 
b  not  our  duty  to  decide  mere  legal  questions,  when  neither 
party  can  derive  any  legal  benefit  fromi  such  decision,  and  we 
have  too  many  real  questions  before  us,  requiring  our  time 
and  labor,  to  allow  us  to  write  mere  speculative  opinions  to 
gratify  ourselves  or  others,  and  in  which  no  one  has  any 
legal  right  or  interest  depending. 

As  no  legal  benefit  can  be  secured  to  either  party  by  a 
decision  of  the  questions  in  the  case,  we  shall  dismiss  it 

The  appeal  is  dismissed,  at  the  costs  of  the  appellants. 

y.  R.  Tmcell,  C.  H.  Test,  D.  V.  Bums,  and  G.  S.  Wright, 
for  appellants. 

W.  Wallace  and  J.  S.  Harvey,  for  appellees. 


Lucas  vet  kuv.  Marine. 

^^smsiKX^-^Injury  to  Real  Estate.--Statute  of  LimitoHom^ — In  an  action  for 
mJQiy  to  real  estate  by  erectii^  and  maintaining  a  dam  and  flowing  the  ws^er 
over  the  pkintiiF's  land,  so  as  to  create  a  nuisance,  an  answer  which  alleges 
tliat  the  canse  of  action  did  not  accrue  within  six  years  is  good. 

Practice.— &a/iVi^  up  the  Verdiet.'^'Vfhere  a  bill  of  exceptions  showed  that 
&e  JQiy  tigreed  upon  their  finding 4uring  the  adjournment  of  court  at  night, 
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and  tliat  the  judge,  upon  being  so  infonned,  instructed  the  bailiff  to  direct 
them  to  seal  up  their  verdict  and  bring  it  into  court  in  the  morning,  which  they 
did; 
Jleld,  that  this  did  not  entitle  either  party  to  a  new  trial,  it  not  appearing  that 
the  jury  separated  until  after  retain  of  their  yerdict, 

APPEAL  from  the'  Grant  Circuit  Court 

Downey,  J. — ^This  action  was  commenced  by  Sarah  Lucas, 
Senior,  Sarah  Lucas,  Junior,  Eliza  J.  Lucas,  Mary  Lynch, 
formerly  Mary  Lucas,  and  her  husband,  Edward  W.  Lynch, 
against  the  appellee.  They  allege  that  they  are  the  owners 
and  entitled  to  the  possession  of  a  certain  quarter  section 
of  land  described  in  the  complaint,  which  descended  to 
them  from  Basil  Lucas,  deceased,  who  was  the  husband  of 
said  Sarah,  Senior,  and  father  of  said  Sarah,  Junior,  Eliza  J^ 
and  Mary.  They  further  allege  that  the  defendant  unlaw- 
fully and  wro.ngfully  erected  on  said  land  a  dam,  across  a 
stream  that  from  time  immemorial  flowed  through  said  land, 
commonly  called  Barren  Creek,  which  dam  caused  the  water 
of  said  stream  to  back  on  and  overflow  the  said  plaintifls* 
laqds,  preventing  forty  acres  thereof  from  being  used  or 
cultivated  for  ten  years  prior  to  the  death  of  said  Basil  Lucas 
and  five  years  since,  and  which  caused  the  plaintiffs  and 
their  said  ancestor  to  become  sick  and  diseased,  to  the  dam- 
age of  said  plaintiffs  two  thousand  dollars. 

They  allege  in  a  second  paragraph  of  the  complaint;  that 
the  defendant  has,  for  twelve  years  last  past,  unlawfully 
maintained  on  the  said  land  a  certain  nuisance,  to  wit,  a  dam 
and  mill-race  on  and  across  a  stream  of  water  which  has 
from  time  immemorial  flowed  through  said  land,  which 
caused  said  water  to  back  on  and  overflow  said  land,  render- 
ing the  same  of  no  value,  and  causing  it  to  become  and 
continue  unhealthy.  They  also  allege  that  the  said  dam 
and  overflowing  of  said  land  is  a  public  nuisance,  causii^ 
the  place  and  country  around  and  about  the  same  to  be  un- 
healthy, and  the  citizens  about  the  same  to  be  diseased  and 
sickly ;  by  reason  of  which  they  say  they  have  been  dam- 
aged two  thousand  dollars.    And  by  reason  of  the  matters 
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alleged  in  both  of  the  paragraphs,  they  claim  to  have  been 
damaged  in  the  sum  of  two  thousand  dollars,  for  which 
amount  they  demand  judgment,  and  also  demand  that  said 
dam  be  removed  and  said  nuisance  be  abated. 

The  defendant  answered : 

First  A  general  denial. 

Second.  That  the  said  Basil  Lucas,  deceased,  and  Asa 
Marine,  from  whom  the  defendant  derives  his  title,  entered 
into  the  following  contract : 

"I,  Basil  Lucas,  bind  myself  to  make  a  deed  of  convey- 
ance to  Asa  Marine  for  a  certain  lot  of  land,  for  the  purpose 
of  building  a  mill,  and  the  room  necessary  for  the  water  to 
and  from  said  mill,  by  the  said  Asa  Marine  paying  to  said 
Basil  Lucas  the  sum  of  fifty  dollars,  the  boundaries  to  be 
ascertained  before  the  deed  is  made,  the  dam  to  be  eighteen 
mcfaes  high. 

''March  31st,  1849.  Basil  Lucas." 

A  note  executed  by  Asa  Marine  to  Basil  Lucas  for  the 
fifty  dollars,  of  the  same  date  with  the  above,  and  payable 
on  the  25th  day  of  December  next  thereafter,  is  also  set  out 
in  this  paragraph.  It  is  alleged  that  said  Asa  Marine  paid 
the  amount  of  money,  according  to  the  said  promissory  note, 
and  that  the  boundaries  of  said  land  were  ascertained  by 
survey  in  the  presence  of  said  Basil  Lucas,  and  that  he  con- 
finned  the  same,  was  satisfied  therewith,  and  agreed  thereto. 
It  is  further  alleged  that  said  Basil  Lucas  put  the  said 
Asa  Marine  into  possession  of  said  land,  in  pursuance  of  said 
contract,  and  that  he  held  the  same  till  he  conveyed  it  to  the 
defendant ;  that  afterward,  by  consent  of  said  Basil  Lucas, 
said  dam  was  increased  in  height  twelve  inches,  and  has 
been  so  maintained. 

Third.  That  the  defendant  and  those  under  whom  he* 
claims  have  been  in  the  quiet  and  peaceable  possession  of 
said  premises  for  more  than  twenty  years  next  before  the 
commencement  of  the  action. 

Fourth.  That  the  defendant  and  those  under  whom  he 
claims  have,  for  more  than  twenty  years  next  before  the 
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commencement  of  the  action^  adversely  and  continuously 
enjoyed  and  used  as  tlieir  own  the  mill-dam  and  easements 
thereto  belonging,  under  claim  of  right,  and  the  right  to 
flow  the  water  back  upon  said  lands  to  the  full  extent  to 
which  the  same  has  been  used  by  said  defendant;  where- 
fore, etc. 

Fifth.  That  said  Basil  Lucas  gave  said  Asa  Marine  the 
right  to  erect  and  maintain  said  dam  at  the  same  height  that 
it  was  at  any  time  before  the  commencement  of  this  actioa; 
that  relying  on  said  permission,  those  from  whom  defendant 
claims  title  expended  large  sums  of  money,  to  wit,  five 
thousand  dollars,  in  the  erection  of  said  mill  and  dam,  of  all 
of  which  said  plaintifls  had  notice  before  they  became  pos- 
sessed of  said  lands  or  purchased  the  same ;  wherefore  the 
said  plaintiffs  are  estopped,  etc. 

Sixth.  That  the  defendant  purchased  said  mill,  dam,  and 
easements  of  one  Asa  Marine,  who  was  the  owner  of  the 
same ;  tliat  the  plaintiffs  are  the  heirs-at-law  of  Basil  Lucas, 
who  was  the  owner  of  said  lands ;  that  during  the  lifetime 
of  said  Basil  Lucas,  Asa  Marine,  being  desirous  to  erect  a 
mill,  and  obtain  the  room  necessary  to  flow  the  water  to 
and  from  said  mill  when  so  erected,  and  construct  a  dam  for 
the  said  mill,  conferred  with  said  Basil  Lucas  upon  the  sub- 
ject of  said  mill,  dam,  etc.,  and  that  said  Lucas  then  and 
there  verbally  gave  the  said  Asa  Marine,  in  consideration 
of  fifty  dollars  paid  to  said  Lucas  by  said  Marine,  the  right 
to  erect  said  dam  and  maintain  the  same  at  the  same  height 
it  was  at  ai\y  time  before  the  commencement  of  this  suit; 
and  that  relying  upon  the  permission  of  the  said  Lucas^  said 
Marine,  with  the  full  knowledge  and  consent  of  the  said 
Lucas,  at  an  expense  of  five  thousand  dollars^  erected  said 
mill-dam  and  constructed  the  mill<race  necessary  for  said 
mill,  and  so  continued  the  same  during  aU  the  lifetime  of 
said  Basil  Lucas ;  of  all  of  which  the  plaintiffs  had  notice, 
etc. ;  wherefore  the  plaintiffs  are  estopped,  etc 

Seventh.  That  the  cause  of  action  did  not  accrue  to  the 
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satd  plaintifis  within  six  years  next  before  the  commence- 
ment of  the  action. 

The  plaintiflS  demmred  to  the  second,  fourth,  fifth,  sixth, 
and  seventh  paragraphs  of  the  answer.  The  demurrer  to 
the  seventh  paragraph  appears  to  have  been  overruled,  but 
so  far  as  we  can  see,  no  disposition  of  the  demurrers  to  the 
other  parag^phs  was  ever  made. 

The  plamtifr  replied  to  all  tiie  paragraphs,  first,  by  a  gen- 
eral denial ;  and,  second,  that  all  license  and  consent  given 
by  said  Lucas  !n  his  lifetime  was  withdrawn  and  revoked 
long  before  Asa  Marine  or  the  defendant  made  said  im- 
provements  as  in  the  answer  alleged. 

A  trial  by  jury  resulted  in  a  general  verdict  for  the  de- 
fendant, and  also  a  finding  &at  the  maintenance  of  the  dam 
does  not  injure  the  health  of  the  neighboiiiood  and  is  not  a 
public  nuisance. 

A  motion  by  the  plaintiffs  for  a  new  trial  was  made  and 
overmled,  and  judgment  rendered  for  the  defendant.  The 
plaintifis  appeal,  and  have  assigned  six  errors: 

1.  Overruling  the  plaintiffs'  motion  to  set  aside  the  ver- 
dict of  the  jury.' 

2.  Overruling  the  plaintiffs*  motion  for  a  new  trial. 

3.  Overruling  the  plaintiffs*  demurrer  to  the  second  para- 
graph of  the  answer. 

4.  Overruling  the  demurrer  to  the  third,  fourth,  and  sixth 
paragraphs  of  the  defendant's  answer.       ' 

5.  Overruling  the  demurrer  to  the  seventh  paragraph  of 
Ae  answer. 

6.  Refusing  to  give  charges  asked  by  the  plaintiff! 

As  we  have  already  said,  the  record  does  not  show  any 
ruling  by  the  court  upon  any  of  the  demurrers  except  that 
to  the  seventh  paragraph  of  the  answer.  There  does  not 
appear  to  have  been  any  demurrer  to  the  third  paragraph  of 
the  answer. 

We  see  no  objection  to  the  seventh  paragraph  of  the 
answer.  It  sets  up  the  statute  of  limitations  of  six  years, 
whichf  we  think,  is  applicable  to  the  case.    2  G.  &  H.  156^ 
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sec.  2IO,  third  division;  The  Ohio  and  Mississippi RaUwey 
Co.  V.  Simon,  ante,  p.  278. 

The  reasons  for  a  new  trial  are,  first,  ovemiling  the  plain- 
tiflfs'  demurrer  to  the  second  paragraph  of  the  answer;  sec- 
ond, the  same  as  to  the  third  paragraph;  third,  same  as  to 
the  fourth  paragraph  of  the  answer ;  fourth,  same  as  to  the  de- 
murrer to  the  sixth  paragraph  of  the  answer;  fifth,  in  allow- 
ing the  defendant  to  read  in  evidence  the  contract  set  up  in 
the  second  paragraph  of  the  answer;  sixth,  in  giving  charges 
one,  two,  three,  four,  five,  and  six ;  seventh,  the  verdict  is 
not  sustained  by  the  evidence ;  and,  eighth,  the  court  erred 
in  refusing  a  charge  set  out  in  the  motion  for  a  new  triaL 
Another  reason^  which  is  not  numbered,  is  that  the  court 
erred  in  allowing  the  jury  to  separate  without  consent  of 
the  plaintiff,  before  they  had  returned  their  verdict.  As  to 
the  first  four  reasons  for  a  new  trial,  counsel  know,  we  pre- 
sume, that  the  action  of  the  court  in  overruling  or  sustain- 
ing demurrers  to  the  pleadings  cannot  be  assigned  as 
reasons  for  a  new  trial.  To  assigjn  reasons  or  cite  authori- 
ties in  support  of  this  proposition  would  surely  be  a  work 
of  supererogation. 

As  to  the  fiflh  and  seventh  reasons,  it  is  sufficient  to  say 
that  there  is  no  bill  of  exceptions  showing  what  evidence 
was  or  was  not  given  to  the  jury. 

The  charges  which  are  copied  into  the  record  by  the  derk 

.  do  not  appear  toi.have  been  excepted  to  in  any  way;  nor 

does  it  appear  that  any  charges  were  asked  and  refused. 

This  disposes  of  the  sixth  and  eighth  reasons  for  a  new  trial 

The  last  reason  is  that  which  has  no  number.  There  is  a 
bill  of  exceptions  as  to  this,  which  states  *'that  the  jury, 
after  retiring,  failed  to  agree  until  about  two  o'clock  in  the 
morning,  after  they  had  so  retired ;  the  bailiff  who  had  them  in 
charge  came  to  the  room  of  the  judge,  at  the  hotel,  andin- 
•  formed  him  that  the  jury  had  agreed ;  that  the  judge  directed 
the  bailiff  to  tell  the  jury  to  seal  up  their  verdict,  deliver  it 
to  the  foreman,  and  return  the  same  into  court  the  next 
morning;  that  at  the  meeting  of  the  court  next  morning, the 
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jury  returned  their  verdict;  which  was  then  received;  and 
thereupon  the  plaintiff  immediately  objected  to  the  verdict, 
upon  the  ground  that  the  action  of  the  court  in  the  prem- 
ises was  without  the  knowledge  or  consent  o{  the  plaintiffs 
or  their  counsel,  who  moved  to  set  aside  said  verdict,  and 
for  a  new  trial,  which  was  overruled,  and  an  exception 
taken." 

We  do  not  see  that  the  mere  sealing  up  of  the  verdict  and 
handing  it  to  the  foreman,  if  that  was  done,  could  have  in>- 
jured  the  plaintii!s.  It  is  not  shown  by  the  bill  of  excep- 
tions that  the  jury  separated  or  left  their  room  until  they 
went  into  court  to  deliver  their  verdict  The  bill  of  excep- 
tions does  not  show  the  facts  necessary  to  present  the  ques- 
tion which  is  discussed  by  counsel ;  that  is,  whether  or  not, 
if  the  jury  had  separated  in  consequence  of  such  message 
sent  to  them  by  the  judge,  it  would  have  been  good  ground 
upon  which  to  set  aside  the  verdict  and  grant  a  new  trial. 

The  judgment  is  affirmed,  with  costs.* 

y.  Brownlee  and  H.  Brownlee,  for  appellants. 

A.  Steele  and  R*  T.  St.  yohn^  for  appellee. 

^Petidoa  for  a  rehearing  oveimled. 


Williams  v.  Allen,  Adm'r. 

PLEADma— ^vi(^;f>Mr. — Promissory  Nate, — In  a  complaint  by  an  administrator, 
the  first  paragraph  was  upon  a  promissory  note  payable  to  the  plainti£f 's  intes- 
tate ;  and  the  second  paragraph  was  for  money  loaned  by  the  deceased  to  the 
defendant  The  answer  was  payment  to  both  paragraphs  of  the  complaint, 
want  of  consideration  to  the  first  paragraph,  and  the  general  denial  to  the 
second  paragraph.  Reply  in  denial.  On  the  trial,  the  promissory  note  was 
iatrodaced  in  evidence  in  support  of  the  second  paragraph  of  the  complaint, 
orer  the  defendaint's  objection,  but  the  court  informed  the  jury,  that  no  re- 
COToy  beyond  the  note  could  be  had,  unless  there  was  proof  showing  some- 
thing dae.    The  finding  did  not  exceed  the  amount  of  the  note  and  interest 
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Held,  that  there  was  no  available  ezror  in  admitting  the  note  in  evidence. 

Practice. — Evidence, — Judicial  discretion. — It  is  veiy  much  within  the  dis- 
cretion of  (he  conit  to  permit  a  party^  after  he  has  closed  his  evidence  and 
the  other  party  has  commenced,  to  introduce  additional  evidence  in  support  of 
his  case,  upon  an  affidavit  of  Bewl7«di$oovered  evidenocL 

Witness. — Competency. -^Oxx  the  trial  of  such  action  by  an  administzator,  wit- 
nesses having  testified  to  admissions  by  the  defendant,  this  did  not  render  him 
competent  as  a  witness,  or  make  it  the  duty  of  the  court  to  require  him  tc 
testify. 

PfLACTiCE. — Imsirueticm, — Where  instructions  have  been  already  given  in  sub- 
stance, they  need  not  be  repeated  in  another  form  at  &e  request  cf  eitber 
party. 

Same; — WitnesSi — Examination, — ^A  request  that  leading  questions  maybe 
asked  a  party's  own  witness,  on  the  ground  that  he  is  hostile,  is  addressed  to 
the  discretion  of  the  judge. 

Same. — Open  and  Close, — On  the  trial  of  such  action,  there  having  been  sone 
evidence  in  support  of  the  second  paragraph  of  the  complaint,  it  was  oat 
error  to  refuse  the  open  and  close  in  the  argument  to  the  defendant 

APPEAL  from  the  Clay  Common  Pleas. 

iDowNEY,  J. — ^Action  by  the  appellee  against  the  appcjlaot 
The  first  paragraph  of  the  complaint  was  based  upon  a 
promissory  note  payable  to  the  plaintiflTs  intestate,  and  the 
second  was  for  money  loaned  by  the  said  deceased  to  the 
defendant.  The  action  was  commenced  by  the  guardian  of 
the  deceased^  she  being  insane;  but  she  having  afterward 
departed  this  life,  it  was,  thereafter,  revived  in  the  name  of 
the  appellee,  as  the  administrator  of  her  estate. 

The  defendant  pleaded,  first,  a  general  denial;  and,  second, 
payment  to  both  paragraphs  of  the  complaint;  and,  third, 
to  the  first  paragraph  want  of  consideration.  The  plaintiff 
replied  by  a  general  denial.  The  defendant  then  withdrew 
the  general  denial,  in  his  answer,  as  to  the  first  paragraph 
of  the  complaint 

The  cause  was  then  submitted  for  trial  to  a  jury,  and 
there  was  a  verdict  for  the  plaintiff.  A  motion  by  the  de- 
fendant for  a  new  trial  was  overruled,  and  judgment  was 
rendered  on  the  verdict 

The  only  error  properly  assigned  is,  that  the  court  enred 
in  refusing  to  grant  a  new  trial  on  the  motion  of  the  de- 
fendant 
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In  the  general  bill  of  exceptions,  it  appears  that  the  note 
mentioned  in  the  first  paragraph  of  the  complaint  was  read 
in  evidence,  but  it  does  not  appear  for  what  purpose  it  was 
ofTered.  In  a  special  bill  of  exceptions  in  another  part  of  the 
record,  it  is  shown  that  it  was  offered  and  admitted  in  evi- 
dence in  support  of  the  second  paragraph  of  the  complaint, 
that  it  was  so  admitted  over  the  objection  of  the  defendant, 
and  that  he  reserved  the  proper  exception  to  the  ruling.  If 
it  be  conceded  that  this  ruling  was  incorrect,  we  think  it 
should  not  reverse  the  judgment,  for  the  reason  that,  under 
the  direction  of  the  court  to  the  jury,  it  could  not  have  in- 
jured the  defendant.  The  court  said  to  the  jury  that  before 
the  plaintiff  could  be  entitled  to  recover  anything  for  bor- 
rowed money^  outside  of  the  money  for  which  the  note  was 
executed,  the  plaintiff  must  show  that  there  was  something 
due  from  the  defendant  to  the  plaintiff  by  a  preponderance 
of  the  evidence,  and  that  if  they  found  that  there  was  noth- 
ing due  the  plaintiff  under  the  second  paragraph  of  die 
complaint  for  money  loaned,  and  that  the  note  was  executed 
without  consideration,  or  had  been  paid  before  the  suit, 
they  should  find  for  the  defendant.  The  verdict  of  the  jury 
did  not  exceed  the  amount  of  the  note  with  its  interest. 
The  finding  of  the  jury  ought  to  be  referred  to  the  note, 
which  is  the  predicate  of  the  second  paragraph  of  the  com- 
plaint. The  ruling  of  the  court,  if  it  was  wrong,  which  we 
need  not  decide,  could  not,  under  these  circumstances,  have 
been  any  injury  to  the  defendant 

When  the  plaintiff  had  introduced  the  note  in  evidence, 
he  rested,  and  the  defendant  gave  notice  that  he  would 
claim  the  right  to  open  and  close  the  argument.  On  the 
next  day,  after  the  defendant  had  examined  two  witnesses, 
he  moved  the  court  to  strike  out  the  note  from  the  evidence, 
which  had  been  offered  the  day  before.  The  plaintiff,  thereup- 
on, upon  affidavit  of  his  attorneys  that  he  had  discovered,  since 
the  day  before,  that  he  could  prove  by  certain  witnesses  admis- 
sions of  the  defendant  with  reference  to  the  loan  of  money 
by  the  deceased  to  the  defendant,  as  alleged  in  the  second 
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paragraph  of  the  complaint,  was  allowed,  over  the  defend- 
ant's objection,  to  introduce  such  evidence,  the  court  giving 
the  plaintiff's  motion  precedence  over  that  of  the  defendant, 
and  refusing  that  of  the  defendant.  It  was  not  such  enror 
to  refuse  to  strike  out  the  note  as  should  reverse  the  judg- 
ment, for  the  reason  already  stated  by  us.  It  was  within  th^ 
discretion  of  the  court  to  allow  the  additional  evidence  to  be 
introduced.  If  we  should  reverse  the  judgment  on  account 
of  the  admission  of  this  evidence,  and  remand  the  cause  for 
a  new  trial,  this  same  evidence  might  then  be  admitted.  It 
does  not  appear  that  the  defendant  was  taken  by  surprise 
by  this  evidence,  but,  on  the  contrary,  we  think  it  pretty 
clearly  appears  that  he  was  expecting  it,  and  had  prepared 
to  meet  it.     But  see  Coats  v.  Gregory,  lo  Ind.  345. 

The  new  witnesses  on  behalf  of  the  plaintiff  having  tes- 
tified to  admissions  by  the  defendant  tending  to  show  the 
loaning  of  money  by  the  deceased  to  him,  the  defendant  of- 
fered himself  as  a  witness  in  his  own  behalf  to  meet  the  evi- 
dence of  these  witnesses,  and  he  was  not  allowed  to  testify. 
We  are  quite  clear  that  this  ruling  was  correct  It  is  pro- 
vided that  in  all  suits  where  an  executor,  administrator,  or 
guardian  is  a  party  in  a  case  where  a  judgment  may  be  ren- 
dered either  for  or  against  the  estate  represented  by  such 
executor,  administrator,  or  guardian,  neither  party  shall  be 
allowed  to  testify  as  a  witness  unless  required  by  the  oppo- 
site party,  or  by  the  court  trying  the  cause,  except  in  cases 
arising  upon  contracts  made  with  the  executor,  administra* 
.tor,  or  guardian  of  such  estate.  3  Ind.  Stat  561.  It  is  in- 
sisted by  counsel  for  the  appellant  that  matters  occurring  af- 
ter the  death  of  the  deceased,  in  relation  to  contracts  made 
with  the  deceased,  do  not  fall  within  this  prohibition,  and 
that,  therefore,  the  defendant  should  have  been  allowed  to 
testify  concerning  the  admissions  made  by  him  afler  the 
death  of  the  deceased.  We  cannot  sanction  this  construc- 
tion of  the  statute  in  question.  It  is  also  claimed  that  by 
offering  himself  as  a  witness  the  defendant  made  it  the  du^ 
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of  the  court  to  allow  him  to  testify-  under  the  part  of  the 
statute  quoted  which  allows  the  court  to  require  a  party  to 
testify.  The  term  "require"  could  hardly  have  been  used 
in  the  sense  of  allowing  a  willing  witness  to  testify.  It 
rather  conveys  the  idea  of  compelling  an  unwilling  witness 
to  give  evidence.  If  the  court  may  allow  or  require  a  party 
to  testify*  on  his  own  application,  it  must  be  held  to  be,  to  a 
great  extent,  if  not  entirely,  within  the  discretion  of  the 
court  At  all  events,  the  court  was  not  given  to  understand 
that  the  evidence  was  sought  under  that  provision  of  the 
act    We  think  this  position  untenable. 

We  have  examined  the  instructions  given,  and  those  re- 
fused. Those  refused,  which  were  applicable  and  legal,  were 
given  in  substance  in  the  instructions  given  by  the  court. 
In  such  cases  there  is  no  error.  The  court  lieed  not  repeat 
an  instruction  already  given  to  the  jury. 

It  is  insisted  that  one  of  the  witnesses,  a  son  of  the  de- 
ceased, introduced  by  the  defendant,  was  so  hostile  to  the 
defendant,  that  the  court  should  have  allowed  the  examina- 
tion of  him  to  assume  the  form  of  leading  questions.  This 
.  was  demanded  by  the  defendant,  and  refused  by  the  court 
This  is  a  matter  so  much  within  the  discretion  of  the  court 
trying  the  cause,  that  this  court  would  require  a  strong  case 
to  justify  it  in  reversing  a  judgment  for  the  refusal  to  allow 
the  privilege,  if  it  would  in  any  case  reverse  a  judgment  for 
that  reason,     i  Greenl.  £v.,  sec.  435. 

It  is  insisted  that  the  court  committed  an  error  in  not 
allowing  the  defendant  to  open  and  close  the  argument  We 
think  not  There  was  some  evidence  under  the  second 
paragraph  of  the  complaint.  Had  there  been  none,  the  case 
would  have  fallen  within  the  rule  samctioned  by  the  case  of 
Zehner  v.  Kepler^  i6  Ind.  290,  cited  and  relied  upon  by  the 
appellant  The  rule  applicable  is  that  stated  in  yacksou  v. 
Kttsford,  8  Blackf.  194. 

It  is  urged  lastly,  that  the  court  should  have  granted  the 
new  trial  because  the  evidence  was  not  sufficient  to  sustain 
the  verdict  of  the  jury.    We  are  not  of  this  opinion* 
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The  judgment  is  affirmed,  with  costs. 

S.  Claypool^  G.  A,  Knight^  and  G.  P.  Stone,  for  appellant 

D.  E.  Williamson  and  A.  Daggy,  for  appellee. 


Elson  et  al.  v.  O'Dowd. 


900l 

106]  Justice  of  the  Peace. — RepUmm  BaiL — Execution, — Levy. — Atjtmeiwnj^k 
complaint  to  enjoin  the  levy  of  an  executioo,  issued  upon  a  judgment  of  a 
justice  of  the  peace,  upon  the  property  of  the  replevin  bail,  on  the  gronod 
that  there  is  sufficient  personal  property  of  the  judgment  defendant  to  satisfy 
the  judgment,  and  fbot  the  officer  tfarestens  to  levy  on  the  pioperty  of  the  I^ 
plevin  bail,  is  saffideat. 

Same. — ^A  replevin  bail,  under  the  provisions  of  the  act  in  relation  to  justices  of 
the  peace,  is  not  liable  as  a  judgment  debtor,  but  as  a  surety;  and  secdoo 
428  of  the  code  applies  to  and  governs  the  rights  of  such  replevin  bail  before 
a  justice  of  the  peace. 

Sams. — ^A  replevin  bail  is  a  surety  within  the  meaning  of  section  Sa  cf  the  act 
in  relation  to  justices  of  the  peace.    2  G.  &  H.  602. 

Married  Woman. — Estoppel, — When  a  married  woman  fails  to  intapose  the 
defence  of  coverture  to  a  suit,  she  is  estopped  from  availing  lierself  of  sadi 
&ct  after  judgment,  to  avoid  a  levy  of  execution. 

Execution. — InjuHetiaH,-^To  make  a  case  for  an  injuactioii,  it  k  not  sufiident 
to  prove  that  the  execution  is  in  the  hands  of  the  oflker,  bat  there  mnst  be 
pro^f  that  he  b  about  to  levy,  or  threatens  to  levy,  iUegafly. 

APPEAL  from  the  Howard  Common  Pleas. 

BusKiRK,  J. — This  was  a  proceeding  of  the  appellee  against 
the  appellants,  to  restrain  them  from  levying  upon  and  sen^ 
ing  his  property  to  satisfy  an  execution  issued  by  the  mayor 
of  the  city  of  Kokomo,  upon  a  judgment  rendered  in  favor 
of  William  B.  Elson  and  against  Jacob  Maas,  Jetta  Maas, 
and  George  L.  Faulkner,  and  upon  which  judgment  the  ap- 
pellee had  become  replevin  bail. 

The  material  averments  in  the  complaint  arc,  that  Wil- 
liam B.  Elson,  on  the  17th  day  of  October,  1870,  recovered 
a  judgment  before  and  in  the  court  of  John  W.  Cooper, 
mayor  of  the  city  of  Kokomo,  against  Jacob  Maas,  Jetta 
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Maas,  and  George  L.  Faulkner,  lor  the  sum  of  one  hundred 
and  seventeen  dollars  and  fifty-five  cents;  that  the  plaintifT 
had  become  reidevin  bail  on  such  judgment;  that  upon  the 
expiration  of  the  stay  <^  execution,  the  said  mayor  had 
issued  an  execution  thereon  against  the  judgment  defend- 
ants and  the  replevin  bail,  which  had  been  delivered  to  C.  J. 
Becktel,  marshal  of  said  city,  who  then  held  such  execution, 
and  was  threatening  and  preparing  to  levy  such  execution 
upon  the  property  of  the  plaintiff;  that  the  said  George  L. 
Faulkner  had  departed  this  life,  but  that  his  estate  is  solv- 
ent; that  the  said  Jetta  Maas  and  the  estate  of  George  L. 
Faulkner  own  a  large  amount  of  personal  property  subject 
to  sale  upon  execution ;  that  unless  the  said  marshal  is  re- 
strained therefi-om,  he  will  immediately  levy  upon  and  sell 
the  property  of  the  plaintiff  for  the  payment  and  satisfaction 
of  said  judgment  and  execution,  greatly  to  the  injury  and 
damage  of  the  plaintiff. 

The  prayer  of  the  complaint  was,  that  William  B.  Elson 
and  Charles  J.  Becktel,  marshal,  be  restrained  and  enjoined 
from  proceeding  upon  and  with  said  execution,  against  the 
property  of  the  plaintiff,  until  they  have  fully  exhausted  and 
disposed  of  all  the  property  of  the  judgment  defendants, 
and  for  general  relief. 

The  defendants  demurred  to  the  complaint,  upon  the  ground 
that  it  did  not  contain  facts  sufficient  to  entitle  the  plaintiff 
to  the  relief  prayed  for.  The  demurrer  was  overruled,  and 
they  excepted. 

The  defendants  then  answered  in  denial.  There  was  a 
trial  by  jury,  finding  for  plaintiff,  motion  for  a  new  trial 
made,  overruled,  and  excepted  to,  and  j  udgment  on  the  finding. 

The  appellants  have  assigned  for  error  the  overruling  of 
the  demurrer  to  the  complaint,  and  the  motion  for  a  new  trial. 

Three  objections  are  urged,  by  counsel  for  appellants,  to  the 
complaint,  first,  that  it  is  not  averred  that  the  personal  property 
of  Jetta  Maas  and  that  belonging  to  the  estate  of  George  L. 
Faulkner,  deceased,  were  situated  in  the  county  of  Howard ; 
second,  that  the  facts  stated  did  not  make  a  case  for  injunc- 
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tive  relief;  third,  that  the  plaintiff)  by  becoming  the  replevin 
bail  on  said  judgment,  became  a  judgment  defendant,  and 
that  the  replevin  bail  on  a  judgment  rendered  by  a  justice  of 
the  peace  is  not  entitled  to  have  the  property  of  the  judg- 
ment defendants  exhausted  before  his  property  can  be  sold. 

There  is  nothing  in  the  first  objection.  It  was  averred  in 
the  complaint  that  such  property  was  subject  to  levy  and  sale 
upon  such  execution,  and  it  could  not  be  so  subject  unless 
jt  was  in  the  county  of  Howard,  for  the  marshal  possessed 
no  jurisdiction  beyond  the  limits  of  the  county. 

We  are  of  opinion  that  the  second  objection  is  untenable. 
It  is  now  well  settled  that  the  chancellor  will  restrain  the  il- 
legal sale  of  the  property  of  an  individual.  See  Strong  v. 
Daniel,  $  Ind.  348 ;  English  v.  Smock,  34  Ind.  11$;  Watson 
v.  Sutherland,  5  Wal.  74;  Collins  v.  Fraiser,  27  Ind.  477. 

The  third  objection  is  placed  upon  the  peculiar  provisions 
of  the  eighty-fourth  section  of  the  act  defining  the  civ3 
jurisdiction  of  justices  of  the  peace,  which  reads  as  fol- 
lows: 

"  Sec.  84.  In  all  cases  where  a  stay  of  execution  is  not 
prohibited  by  law,  the  judgment  defendant  shall  have  stay 
of  execution,  by  entering  replevin  bail  on  the  docket  of  the 
justice,  in  substantially  the  following  form: 

"I,  A B ,  hereby  acknowledge  myself  replevin 

bail  for  the  stay  of  execution,  on  the  above  judgment  for 

days  from  the  rendition  thereof.    Witness  my  hand 

this  —  day  of ,  18—.    A.  B.  Test:  E—  F— ,  Justice. 

*'And  the  justice  shall  be  responsible  for  the  solvency  of 
such  bail  at  the  time  when  taken,  unless  the  plaintiff  consent 
thereto;  and  such  undertaking  shall  have  the  effect  of  a 
judgment  confessed ;  and  execution  shall  issue  thereon  at  the 
expiration  of  such  stay  jointly  against  the  defendant  and 
such  bail;  and  it  shall  be  the  duty  of  the  justice  to  issue  ex- 
ecution thereon  at  the  expiration  of  the  stay,  unless  other- 
wise ordered  by  the  plaintiff!"     2  G.  &  H.  602. 

The  position  assumed  by  counsel  for  appellants  is,  that  as 
by  the  above  section  the  undertaking  of  a  i-eplevin  bail  shall 
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have  the  force  and  effect  of  a  judgment  confessed,  and  that 
as  execution  shall  issue  on  such  judgment  jointly  against  the 
defendant  and  replevin  bail,  the  replevin  bail  assumes  the 
liability  of  a  judgment  defendant,  and  is  not  entitled,  in  the 
absence  of  a  statute  authorizing  it,  to  have  the  property  of 
the  judgment  defendant  exhausted  before  his  property  shall 
be  subject  to  levy  and  sale ;  that  there  is  no  provision  in  the 
justices'  act  exempting  the  property  of  the  replevin  bail 
from  sale,  until  that  of  the  judgment  defendant  has  been  ex- 
hausted ;  and  that  as  the  liability  of  the  replevin  bail  is  fixed  by 
the  justices'  act,  the  statute  fbcing  the  liability  of  replevin  bail 
in  the  circuit  court  cannot  apply  to  and  govern  the  case  of 
a  replevin  bail  on  a  judgment  rendered  by  a  justice  or  mayor 
of  a  city. 

The  above  position,  though  plausible,  is,  in  our  opinion, 
untenable,  for  two  reasons. 

In  the  first  place,  we  do  not  think  that  the  fact  that  the 
undertaking  of  a  replevin  bail  has  the  efiect  of  a  judgment 
confessed  makes  the  liability  of  the  replevin  bail  the  same 
as  that  of  the  judgment  defendant.  When  the  undertaking  of 
the  replevin  bail  has  the  efiect  of  a  judgment  confessed,  a  joint 
execution  may  issue  against  the  judgment  defendant  and  the 
replevin  bail.  The  Revised  Statutes  of  1838  did  not  give  to 
the  undertaking  of  a  replevin  bail  in  a  justice's  court  the 
force  of  a  judgment,  but  merely  that  of  an  obligation  to  pay 
the  judgment,  if  it  could  not  be  made  by  an  execution 
against  the  principal  debtor,  and  constituted  the  foundation 
on  which  a  judgment  against  the  bail  might  be  placed  upon 
such  contingency  having  happened.  No  joint  execution 
could  then,  as  it  can  now,  issue  against  the  judgment  debtor 
and  the  bail,  before  a  justice  of  the  peace.  The  remedy 
was  by  scire  facias ^  in  which  it  was  necessary  to  allege  and 
prove  that  an  execution  had  been  issued  against  the  princi- 
pal debtor,  and  had  been  returned  "  no  property,"  etc.  In 
a  proceeding  by  scire  facias^  the  replevin  bail  must  have 
notice,  and  was  entitled  to  appear,  and  plead,  and  have  a  trial 
of  the  issues  made.    Burton  v.  McGregor^  4  Ind.  55a 
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It  is  quite  manifest  to  us^  from  other  provisions  of  the  jus- 
tices' act,  that  it  was  not  intended  to  make  the  replevin  bail 
liable  as  the  judgment  debtor,  but  that  he  only  assumed  the 
liability  of  a  surety. 

Section  94  provides  that  the  replevin  bail  may  be  dis- 
charged from  liability  as  such.  If  new  bail  is  not  given, 
execution  shall  issue  immediately.  The  95th  section  pro- 
vides the  manner  in  which  new  bail  shall  be  entered,  and 
when  so  entered  the  old  bail  is  discharged.  It  is  provided 
in  the  96th  section,  that  ''  when  a  replevin  bail  has  paid  tbe 
judgment,  or  any  part  thereof,  the  same  shall  stand  unsatis- 
fied for  his  use,  and  he  may  have  execution  thereon."  2  G. 
&  H.  605. 

It  has  been  uniformly  held  by  this  court,  as  well  before  as 
since  the  adoption  of  the  code,  that  a  replevin  bail  was  a 
surety  only,  and  was  entitljed  to  all  the  rights  and  privileges 
of  a  surety.  Hutchins  v.  Hanna^  8  Ind.  533 ;  Nunemacktr 
v.  Ingle,  20  Ind.  135 ;  Colgrove  v.  Cox^  22  Ind.  43. 

In  the  next  place,  we  are  of  opinion  that  section  428  of 
the  code  should  apply  to  and  govern  the  rights  of  a  replevia 
bail  before  a  justice  of  the  peace. 

It  is  provided  by  section  75  of  the  justices'  act,  that  "in 
all  cases  not  in  this  act  sped^dly  otherwise  provided,  pro* 
ceedings  before  justices  shall  be  governed  by  the  practice 
and  usages  of  circuit  courts,  and  the  rules  of  the  com- 
mon law  so  far  as  the  same  are  in  force  in  this  State.*'  % 
G.  &  H.  600. 

Sections  421,  422,  423,  424,  425,  426,  and  427  of  the  code 
provide  when  and  in  what  manner  replevin  bail  may  be  en- 
tered.   2  G.  &  H.  234. 

Section  428  provides,  that  "at  the  expiration  of  the  stay, 
it  shall  be  the  duty  of  the  clerk  to  issue  a  joint  execution 
against  the  prop^r^  of  all  the  judgment  debtors  and  replevin 
bail ;  but  the  sheritt  shall  first  levy  upon  the  property  of  the 
judgment  defendants,  if  sufficient  can  be  found;  if  not, be 
shall  then,  without  delay,  levy  the  execution  upon  the  prop- 
erty of  the  bail    But  no  property  of  the  bail  shall  be  sold 
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while  property  of  the  original  judgment  debtor,  subject  to 
the  execution,  caai  be  found  in  the  county."  2  G.  &  H.  236. 
There  is  no  {^ovision  in  the  justices'  act  specially  provid- 
ing that  the  property  of  the  judgment  debtor  shall  be  first 
sold,  where  there  is  replevin  bail.  It  is  provided  in  said  act 
that  an  undertaking  of  replevin  bail  shall  have  the  effect  of 
a  judgment  confessed;  that  a  joint  execution  shall  issue 
against  the  judgment  debtor  and  replevin  bail;  that  the 
replevin  bail  may  be  discharged ;  and  that  the  judgment, 
when  paid,  shall  remain  unsatisfied  for  his  use;  thus  showing 
that  he  was  surety  only ;  but  there  is  no  special  provision 
that  no  property  of  the  replevin  bail  shall  be  sold  while 
property  of  the  original  judgment  debtor  subject  to  execu- 
tion can  be  found  in  the  county. 

It  was  evidently  the  intention  of  the  legislature,  in  adopt- 
ing section  75  of  the  justices*  act,  to  remedy  the  evils  that 
would  result  from  such  omitted  case  as  the  one  under  con- 
sideration; but  section  82  of  such  act  is  broad  enough  to 
I      embrace  a  replevin  bail,  as  he  is  a  surety  within  the  true 
p*    meaning  of  3uch  section,  which  provides,  that  "whenever  it 
shall  appear  from  the  docket,  the  justice  shall  note  on  the 
execution,  whether  any  of  the  defendants  ^e  sureties ;  and 
if  so  noted,  it  shall  be  the  duty  of  the  officer  executing  the 
.     same,  first  to  levy. on  the  goods  of  the  principal;  and  if 
enough  of  such  goods  can  be  found  to  satisfy  the  execution, 
.    no  levy  shall  be  made  on  the  goods  of  the  surety."  2  G.  & 
H.  602. 

We  think  the  court  committed  no  error  iii  overruling  the 
demurrer  to  the  complaint. 

The  counsel  for  appellants  has  assigned  several  reasons 
why  the  court  erred  in  overruling  the  motion  for  a  new  trial. 
The  first  is,  that  the  court  erred  in  permitting  Jetta  Maas  to 
testify  as  to  the  kind  and  value  of  her  personal  property. 
It  is  claimed  that  such  evidence  was  illegal,  because  the  exe- 
cution was  not  issued  against  her,  and  the  officer  was  not 
required  to  levy  upon  and  sell  her  property  to  satisfy  such 
Vol.  XL. — 20 
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execution.  The  execution  read  in  evidence  recites  the  it- 
covery  of  a  judgment  against  Jacob  Maas,  Jetta  Maas,  and 
George  L.  Faulkner,  but  the  officer  was  commanded  to  make 
the  sum  of  money  therein  named  by  the  sale  of  the  goods 
of  Jacob  Maas  and  George  L*  Faulkner,  if  any  such  could 
be  found  in  said  county  subject  to  execution,  and  if  not, 
then  without  delay  to  levy  upon  the  goods  of  Francis 
O'Dowd,  the  replevin  bail,  and  to  sell  the  same  as  the  goods 
of  the  original  judgment  defendants  are  sold. 

The  execution  was  irregular  and  illegal,  and  would  have 
constituted  a  valid  reason  to  enjoin  the  officer  from  levyii^ 
upon  the  property  of  the  replevin  bail,  but  this  was  not  as- 
signed as  a  reason  for  injunctive  relief.  The  statute  requires 
that  the  execution  should  issue  against  all  of  the  judgment 
debtors  and  the  replevin  bail.  It  appears  from  the  evidence 
that  Jetta  Maas  was,  at  the  time  of  the  rendition  of  the 
judgment  and  of  the  trial,  the  wife  of  her  co-defendant 
Jacob  Maas,  but  this  fact  constituted  no  reason  in  law  why 
the  execution  should  not  have  been  issued  against  her,  and 
why  her  property  should  not  be  levied  upon  and  sold  upon 
such  execution.  Her  coverture  would  have  constituted  a 
valid  defence  to  the  action  upon  the  note,  but  having  failed 
to  interpose  such  defence  before  judgment,  she  is  now  con- 
clusively estopped  from  doing  so,  and  her  property  is  as 
much  liable  to  levy  and  sale  as  though  she  was  unmarried 
See  McDatdcl  v.  Carver^  ante,  p.  250.  We  think  it  was  com- 
petent for  the  appellee  to  show  that  any  of  the  judgment 
defendants  had  property  subject  to  execution. 

It  is  next  claimed  that  the  court  erred  in  overruling  the  mo- 
tion for  a  new  trial,  because  the  finding  was  not  sustained  by 
the  evidence.  We  think  this  objection  is  well  taken.  It  nvas 
alleged  in  the  complaint  that  the  marshal,  who  had  the 
execution  in  his  hands,  was  threatening  and  preparing  to 
levy  the  same  upon  the  property  of  the  plaintifT,  and  that 
unless  the  said  marshal  was  restrained  therefrom,  he  would 
immediately  levy  upon  and  sell  the  property  of  the  plaintiff 
The  above  allegations  were  necessary  to  entitle  the  plaintiff 


NOVEMBER  TERM,  1872.  307 

Miller  zk  Voss. 

to  injunctive  relief.  The  fact  that  an  execution  was  in  the 
hands  of  the  marshal  did  Hot  injure  the  plaintifl)  as  it  would 
be  presumed  that  he  would  execute  it  according  to  law. 
The  ground  upon  which  the  chancellor  grants  relief  in  such 
cases  is,  that  the  officer  is  about  to  levy  upon  and  sell  the 
property  of  the  replevin  bail  before  he  has  exhausted  the 
.  property  of  the  judgment  debtor,  and  that  he  will  make  such 
levy  and  sale  unless  restrained  from  so  doing.  Whatever 
allegations  are  necessary  in  a  complaint  must  be  proved 
upon  the  trial.  The  evidence  is  in  the  record,  and  we  have 
read  it  with  care«  There  was  no  evidence  given  in  support 
of  the  above  allegations  or  any  of  them.  The  marshal  who 
held  the  execution  was  examined  as  a  witness,  but  no  ques- 
tion was  asked  him,  and  he  gave  no  evidence,  as  to  his  inten- 
tions or  purposes  in  reference  to  the  property  of  the  plain- 
tiff. Unless  the  officer  was  threatening  or  was  about  to 
ill^ally  levy  upon  the  property  of  the  plaintiff,  there  was 
00  ground  upon  which  an  injunction  could  be  granted. 

This  is  not  a  case  of  the  weight  or  conflict  of  evidence, 
but  the  entire  absence  of  any  evidence  to^establish  a  mate- 
rial allegation  of  the  complaint 

For  this  error  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded  for  a  new  trial,  in  conformity  to  this  opinion. 

C.  JV.  Poi/ard,  for  appellants. 


Miller  v.  Voss, 

P^msso&Y  '^omr^Pleadingn'^Evidence, — ^In  a  suit  upon  a  promissory  note 
in  the  liands  of  an  indorsee,  against  the  maker,  where  the  execution  of  the 
note  is  denied  under  oath,  but  the  general  denial  is  not  filed,  proof  of  the 
delivery  of  the  note  by  the  maker  to  the  payee  is  not  required. 

^^^^cnat^-^Interrcgatoria  to  Jury, — ^It  is  not  error  for  the  court,  while  giving 
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instructioDs  to  the  juiy,  to  refuse  to  submit  interrogatories  to  the  jmy;  nor  is 
it  the  duty  of  the  court  to  call  for  them  at  the  conclusion  of  the  charge. 
Same^ — Bill  of  Exceptions. — All  the  Evidence, — Instructions. — ^Where  a  bill  of 
exceptions  conclusively  shows  that  all  the  evidence  is  not  in  the  record,  die 
court  Will  not  regard  the  statement  that  it  contains  all  the  evidence ;  and,  tfaa«- 
fore,  if  the  instructions  given  conld  have  been  proper  onder  any  evidence 
admissible  under  the  issues,  the  case  will  not  be  reversed  upon  the  instmc- 
tions. 

APPEAL  from  the  Howard  Circuit  Court 

WoRDEN,  J.-*>Complaint  by  the  appellee  against  the  ap- 
pellant on  a  promissory  note,  executed  by  the  appellant  to 
one  J.  C.  Fitzgerald,  and  by  the  payee  endorsed  to  John  Kt- 
man,  and  by  the  latter  endorsed  to  the  plaintifT,  for  the  sum 
of  two  hundred  dollars,  with  ten  per  cent,  interest,  and  at- 
torneys* fees  if  suit  should  be  instituted  thereon,  payable  at 
the  First  National  Bank  of  Kokomo. 

The  defendant  answered,  first,  by  denial  of  the  execution 
of  the  note,  under  oath ;  and,  second,  that  the  note  was  ob- 
tained by  deception  and  without  Consideration,  and  that  it 
was  not  transferred  to  the  plaintiff  in  good  faith  upon  a  good 
consideration  before  maturity. 

Replication  in  denial. 

Trial,  verdict,  and  judgment  for  the  plaintiff.  Motion  by 
the  defendant  for  a  new  trial  overruled  and  exception. 

The  evidence  on  the  trial  showed  that  the  plaintiff  pur- 
chased the  note  before  maturity,  for  a  valuable  consideration, 
and  without  notice  of  any  objections  to  its  validity.  There 
was  sufficient  proof  of  the  genuineness  of  the  defendant's 
signature  to  the  note,  but  there  was  no  affirmative  proof  of 
its  delivery  by  the  defendant  to  the  payee.  There  was,  wc 
think  we  may  say,  no  proof  in  the  record  on  that  subject 
cither  way.  It  is  objected  that  there  could  be  no  recovery 
without  evidence  of  such  delivery. 

This  objection  is  not,  in  our  opinion,  well  taken.  The 
general  denial  was  not  filed ;  hence  it  was  not  denied  th^ 
the  payee  endorsed  the  note  to  Pitman,  and  that  Pitman  en- 
dorsed it  to  the  plaintiff.  Fitzgerald,  the  payee;,  then  must 
have  had  the  note  in  his  possession,  otherwise  he  conld  not 
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have  endorsed  it  to  Pitman ;  and  that  possession  raised  the 
pfesumpticm,  prima  facie,  that  it  had  been  delivered  to  him 
by  the  maken  This  doctrine  is  applied  even  to  deeds. 
Beny  v.  Anderson,  22  Ind  36. 

It  is  urged  that  the  court  erred  in  receiving  improper  evi- 
dence. This,  however,  was  not  made  a  ground  of  the  mo- 
tion for  a  new  trial. 

After  the  argument  of  the  cause,  and  while  the  court  was 
reading  instructions  to  the  jury,  the  defendant  asked  that 
certain  interrogatories  be  propounded  to  the  juty,  to  be  an- 
swer^ by  them  in  case  they  found  a  geneml  verdict  for  the 
plaintifiC  and  this  was  refused*  There  was  no  error  in  this. 
In  the  case  of  Malady  v..  McEnary,  30  Ind.  273,  this  court 
say:  ''The  court  was  called  upon  in  the  midst  of  its  charge, 
to  consider  the  interrogatories  offered.  Such  a  proceeding  is 
unheard  of  in  practice." 

The  interrogatories  were  offered  at  an  improper  time,  and 
the  court  committed  no  error  in  refusing  to  then  stop  and 
consider  them.  They  were  not  again  offered  after  the  court 
had  finished  its  charge,  and  we  do  not  think  it  was  the  duty 
of  the  court  to  then  call  upon  counsel  for  them,  in  order 
that  they  might  be  considered. 

The  record  shows  that  the  defendant  offered  evidence 
which  was  rejected,  and  this  is  made  a  ground  of  the  motion 
for  a  new  trial.  No  error  is  pointed  out  in  this  respect,  in 
the  brief  of  counsel,  and  we  discover  none. 

Objection  is  made  to  the  instructions  given  by  the  court 
the  evidence  is  not*  all  in  the  record  A  letter  written  by 
the  defendant  to  Fitzgerald,  the  payee  of  the  note,  was  ad- 
mitted in  evidence,  but  is  not  in  the  record.  The  clerk,  in 
a  note,  explains  that  it  is  not  on  6Ie.  The  bill  of  excep- 
tions, to  be  sure,  purports  to  contain  all  the  evidence,  but 
from  the  bill  it  conclusively  appears  that  the  letter  went  in 
evidence,  and  it  is  not  in  the  bill  of  exceptions  at  all.  In 
such  case,  we  cannot  regard  the  evidence  as  all  being  in  the 
record.     Ward  v^  Bateman,  34  Ind.  1 10. 

This  letter  may  have  been  of  the  utmost  importance.  We 
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are  not  apprised  of  its  contents.  Now,  as  the  evidence  b 
not  all  in  the  record,  we  cannot  say  that  any  of  the  charges 
of  the  court  were  wrong  as  applied  to  the  case  that  may 
have  been  made  by  the  evidence.  It  has  long  been  settled 
that  if  under  any  supposable  state  of  the  evidence  fhat 
could  have  been  adduced  under  the  issues,  the  evidence  not 
being  in  the  record,  the  instructions  could  have  been  correct, 
it  will  be  presumed  that  that  state  did  exist  Vide  cases 
cited  in  note  rf,  2  G.  &  H.  200. 

The  motion  for  a  new  trial  was  based  partly  on  the  refusal 
of  the  court  to  give  certain  instructions,  and  on  newly-dis- 
covered evidence;  but  neither  the  instructions  asked  by  the 
defendant  and  refused,  nor  the  affidavits  in  support  of  the 
motion,  are  in  the  record. 

We  find  no  available  error  in  the  record;  hence  the  ju<^ 
ment  below  must  be  affirmed. 

The  judgment  below  is  affirmed,  with  costs  and  five  per 
cent,  damages. 

H.  A.  Brousct  for  appellant 

G.  H.  Voss,  for  appellee. 


Baker  v.  Tobin  et  al. 

City. — S^eel  Imprcve$nent, — Precept. — On  an  app^  from  a  precept  issued  to 
enforce  the  collection  of  an  assessment  for  a  street  improvement  in  a  dty,  wlioe 
the  work  has  been  ordered  to  be  done  by  the  common  cotmcil,  without  a  petitioo 
from  the  owners  of  property,  the  record  m«5t  show  that  two-thirds  of  all  die  ' 
persons  that  composed  the  council,  and  not  merely  two-thirds  of  the  membcR 
present  at  the  time  the  vote  was  taken,  voted  for  the  order. 

Court. — Judicial  Notice, — ^A  court  cannot  take  judicial  knowle^^  of  thenmn- 
ber  of  wards,  or  the  number  of  councilmcn,  in  a  dty. 

APPEAL  from  the  Putnam  Common  Pleas. 
Pettit,  C.  J. — ^This  is  a  case  of  an  appeal  from  a  precept 
issued  by  the  order  of  the  common  council  of  the  city  of 
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Greencastle,  for  the  collection  of  an  assessment  claimed  to 
be  due  from  the  appellant,  as  a  property  owner,  to  the  ap- 
pellees, as  contractors,  for  work  done  upon  a  certain  street 
improvement  in  said  city,  under  an  order  of,  and  contract 
with,  the  common  council. 

The  whole  proceeding  in  relation  to  the  street  improve- 
ment was  certified  by  the  city  clerk  and  filed  in  the  court 
below,  where  it  is  made  by  statute  to  stand  as  and  for  a  com- 
plaint in  the  case.  The  work  was  ordered  to  be  done  with- 
out a  petition  from  the  property  owners;  in  which  case  the 
law  requires  that  two-thirds  of  the  council  shall  vote  for  the 
order  for  the  improvement,  which  we  construe  to  mean  that 
two-thirds  of  all  the  persons  who  compose  that  body  shall  vote 
for  it,  and  not  merely  two-thirds  of  the  members  who  may 
be  present,  though  less  than  the  whole  number  may  form  a 
quorum  for  business.  There  was,  a  demurrer  to  the  com- 
plaint, for  want  of  sufficient  facts,  overruled,  exception  taken, 
and  this  ruling  is  assigned  for  error.  The  complaint  does 
not  show  that  two-thirds  of  the  council  voted  for  the  order, 

I  but  only  that  Iwo-thirds  of  those  present  voted  for  it;  nor 

I  does  the  record  disclose  how  many  wards  or  councilmen 

there  are  in  the  city,  and  we  cannot  take  judicial  notice  of 

I  their  number.     In  the  well-considered  case  of  Moberry  v.  The 

City  of  yeffersonville^  38  Ind.  198,  a  majority  of  this  court 
held  that  the  complaint  must,  to  be  good  on  demurrer,  show 
affirmatively  that  two-thirds  of  all  the  persons  composing 
the  council  voted  for  the  order  for  making  the  improve- 
ment; and,  subsequently,  on  full  and  thorough  considera- 
tion, overruled  an  able  and  earnest  petition  for  a  rehearing, 
and  we  adhere  to  the  ruling  in  that  case  and  the  cases  there 

I  cited. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
with  instructions  to  the  court  below  to  sustain  the  demurrer 
to  the  complaint. 

I  have  written  the  above  opinion  to  suit  the  opinion  and 
judgment  of  my  brother  judges,  but  I  do  not  concur  in  it. 
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I  hold  that  no  question  of  fact  can  be  raised  or  disputed 
that  arose  before  the  making  of  the  contract;  and  that  the 
question  of  whether  two*thirds  of  the  members  of  the  coun- 
cil voted  for  the  order  for  the  improvement,  is  a  question  of 
fact  and  not  of  law. 
S.  Claypool  and  C.  C,  Maison,  for  appellant 
Z>.  K  Williamscn  and  A.  Daggy,  for  appellees. 
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BLAm  £T  AL.  V.  KiLPATRICK. 

Liquor  Ijcn,— Appeal  Bottd^-^^y  section  31  //  seq,^  i  G.  &  H.  I53,  k  is«- 
quired  that  a  bond  be  given  on  appeal  from  the  decision  of  the  board  of  coo> 
missioners,  and  as  the  act  of  i$6l,  p.  143,  providing  for  an  appeal  from  the 
granting  of  a  license  to  sell  intoxicating  liquors,  fails  to  provide  how  the  9^ 
peal  shall  be  taken»  it  must  be  donb  under  the  provisions  of  said  general  law. 

Pleading. — Transcript  of  Proceedings » — Action  en  Bond, — ^In  anactioii  upoiis 
bond  given  on  such  appeal,  the  transcript  of  the  proceedings  is- no  paxt  ^  the 
complaint. 

Liquor  \JC^,-^-ConsHintiondlitf, — The  law  authorizing  the  granting  of  a  license 
to  sell  intoxicating  liquors  is  not  in  violation  of  the  twenty-third  section  of  the 
bill  of  rights  of  the  state  constitution. 

Practice. — Change  of  Venue, — A  change  of  venue  may  be  taken  on  the  appeal 
from  the  granting  of  the  license. 

Pleading. — Answer,— ^In  a  suit  upon  the  appeal  bond  for  a  breach  in  fkfiling  to 
prosecute  an  appeal  from  the  decision  of  the  board  of  commissionets  grtntis^ 
a  license  to  retail  intoxicating  liquors,  an  answer  that  the  remonstrants  weie 
ready,  in  the  court  to  which  they  appealed,  to  prosecute  the  appeal,  but  that 
plaintiff  took  a  change  of  vfenue  and  failed  to  pay  the  costs  and  perfect  the 
change  ten  days  before  the  term  of  the  court  to  which  the  appeal  was  graoted, 
but  fraudulently,  within  ten  days  before  said  term,  procured  the  case  to  be 
docketed,  and  upon  the  defendants'  entering  special  appearance  and  movbg  to 
re-transfer  the  case,  filed  a  false  affidavit  that  he  had  paid  the  costs  at  the  prop- 
er time,  and  induced  the  court'  to  overrule  the  motion  to  send  the  case  btdc, 
whereupon  the  defendants  withdrew  their  appearance^  and  the  f^peal  was 
dismissed,  was  held  no  defence  to  the  action. 

Damages. — Profits, — In  an  action  on  such  an  appeal  bond,  the  plaintiff  cannot 
recover  the  profits  he  might  have  made  between  the  time  of  the  a|^)cal  and 
the  dismissal  thereof. 

APPEAL  from  the  Daviess  Circuit  Court 
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Downey,  J. — ^This  was  an  action  brought  in  the  Gibson 
Circuit  Court  by  the  appellee,  Thomas  Kilpatrick,  against 
William  W.  Blair  and  eight  other  defendants,  who  are  the 
appellants  in  this  court  It  was  brought  upon  an  appeal 
bond,  alleged  to  have  been  executed  by  the  appellants  for 
the  purpose  of  procuring  an  appeal  to  the  Gibson  Court  of 
Common  Pleas  from  the  decision  of  the  board  of  commis- 
sioners of  Gibson  county  granting  to  the  appellee  a  license 
to  retail  intoxicating  liquors.  A  change  of  venue  was 
granted  in  this  cause  on  the  application  of  the  appellee,  and 
the  cause  was  sent  to  the  Daviess  Circuit  Court.  The  cause 
was  tried  by  a  jury;  a  verdict  for  the  appellee  for  three  hun- 
dred dollars,  the  full  amount  of  the  bond,  was  rendered;  a 
motion  for  a  new  trial  was  made  by  the  defendants  and  over* 
ruled;  they  excepted,  and  put  the  evidence  in  the  record; 
and  there  was  then  a  final  judgment  for  the  plaintiff,  from 
which  the  defendants  appealed  to  this  court. 

There  are  sixteen  errors  assigned,  but  the  following  are 
all  which  present  any  questions  for  our  consideration :  First, 
overruling  the  demurrer  of  appellants  to  the  complaint; 
second,  overruling  the  separate  demurrers  of  the  appellants 
to  the  first  and  second  breaches  of  the  bond  in  tlie  com- 
plaint mentioned;  third,  overruling  the  motion  of  appellants 
to  strike  out  portions  of  the  complaint,  as  appears  by  the 
Kll  of  exceptions ;  fourth,  sustaining  the  demurrer  of  the  ap- 
pellee to  the  second  paragraph  of  the  answer  of  the  appel- 
lants; and,  fifth,  in  overruling  the  motion  of  appellants  for  a 
new  trial. 

The  condition  of  the  appeal  bond,  after  the  recitals,  is  as 
follows :  ''  Now,  if  the  said  remonstrants  shall  duly  prose- 
cute their  said  appeal  to  effect,  and  shall  well  and  truly  pay 
all  costs  that  may  be  adjudged  against  them,  then  the 
above  obligation  shall  be  null  and  void  and  of  none  effect, 
otherwise  to  be  and  remain  in  full  force  and  effect."  The 
first  breach  of  the  bond  alleged  is,  that  the  appellants  did 
not  prosecute  their  said  appeal  to  eflect,  but  on  the  contrary, 
wholly  failed  so  to  do,  by  means  whereof,  in  taking  said  ap^ 
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peal  and  failing  to  prosecute  to  effect,  they  did  delay,  hinder, 
and  prevent  the  plaintiff  from  prosecuting  and  pursuing  his 
said  business  pursuant  to  said  license,. as  he  ought  to,  and 
otherwise  would  have  done,  by  means  of  which  he  could  and 
would  have  made  great  gain  and  realized  large  profits  and 
advantages  to  the  amount  of  at  least  three  hundred  dollars. 
The  second  breach  alleged  is,  that  the  remonstrants  did  not 
pay  the  said  costs  so  adjudged  against  them  by  said  court  of 
common  pleas  of  Vanderburg  county ;  whereby,  on  account 
of  said  several  breaches  of  the  conditions  of  said  bond,  an 
action  has  accrued  to  the  plaintiff  to  have  and  demand  said 
sum  of  three  hundred  dollars,  etc. 

The  appeal  was  no  doubt  taken  in  pursuance  of  sec.  31 
€t  seq,^  p.  253, 1  G.  &  H.,  which  allows  an  appeal  fi-om  alld^ 
cisions  of  the  board  of  commissioners  to  the  circuit  or  com- 
mon pleas  court  by  any  person  aggrieved,  etc.  The  condi- 
tion of  the  bond,  as  required  by  that  statute,  is  for  the  due 
prosecution  of  the  appeal  and  the  payment  of  all  costs,  if 
the  same  shall  be  adjudged  against  the  appellant  It  is  al- 
leged in  the  complaint  that  the  costs  adjudged  in  iavor  of 
the  plaintiff  on  such  appeal  amounted  to  one  hundred  dol- 
lars. A  transcript  of  the  proceedings  is  filed  with  the  com- 
plaint, and,  it  is  said,  is  made  a  part  of  it.  This  was  un- 
necessary and  improper.  The  action  is  founded  on  the  bond 
The  transcript  of  the  proceedings  was  but  evidence,  at  most, 
and  does  not  become  part  of  the  pleading  by  being  filed  witii 
it  The  first  question  discussed  by  counsel  for  the  appellants, 
under  the  first  assignment  of  errors,  is  not  presented  by  the 
demurrer,  for  the  reason  that  the  demurrer  does  not  reach 
the  transcript,  which  is  improperly  filed  with  the  complaint 

The  second  point  made  is,  that  no  appeal  bond  is  required 
by  law  in  such  cases,  and  that  the  bond  is  therefore  invalid, 
and  will  not  sustain  an  action.  This  court  held,  in  Draptrt 
v.  The  State,  14  Ind.  123,  that  the  remonstrants  in  such  a 
case  could  not  appeal.  Afterward  the  legislature  passed  an 
act  allowing  an  appeal  Acts  1861,  p.  143.  In  Wrigkt'^^ 
Harris,  29  Ind.  438,  this  court  overruled  Drapert  v.  Thi 
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Statiy  and  held  that  an  appeal  might  have  been  taken  under 
section  31  ^/  seq.^  i  G.  &  H.  253,  independent  of  the  act  of 
1861,  and  that  an  appeal  bond  was  necessary.  Thus  the  law 
now  stands.  The  act  of  1861  having  authorized  an  appeal 
without  providing  how  it  shall  be  taken,  we  hold  that  the 
appeal  must  be  taken  according  to  the  general  law  for  the 
taking  of  appeals  from  the  board  of  commissioners,  and  that 
a  bond  is  necessary. 

The  next  point  made  is,  that  the  whole  of  the  temperance 
law  is  unconstitutional  and  void,  because  it  is  in  violation  of 
section  twenty-three  of  the  bill  of  rights  in  the  state  consti- 
tution. That  section  is  as  follows :  **  The  general  assembly 
shall  not  grant  to  any  citizen,  or  class  of  citizens,  privileges 
or  immunities  which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citizens."  It  is  urged  that,  as  the  law  in  ques- 
tion gives  the  right  to  a  license  to  ''white  male  inhabitants" 
only,  it  is  repugnant  to  this  article  of  the  constitution.  It 
is,  however,  conceded  that  the  Civil  Rights  Bill  may  have  had 
the  effect  to  strike  out  the  word  "white  "  from  the  act  Still 
it  is  claimed  that,  as  females  are  citizens  and  are  excluded 
by  the  act  from  its  privileges  and  immunities,  the  whole  act 
is  void.  While  we  recognize  females  as  falling  under  the 
designation  of  citizens,  we  do  not  think  that  the  right  to 
engage  in  the  business  of  retailing  intoxicating  liquors  is 
one  of  the  rights  contemplated  by  the  section  in  the  bill  of 
rights  which  we  have  copied.  Whether  the  Civil  Rights  Bill 
has  had  the  effect  so  to  modify  the  act  in  question  as  to 
allow  persons  other  than  whites  to  obtain  license  and  retail 
intoxicating  liquors,  we  need  not  decide,  as,  if  such  is  the 
case,  it  is  not  claimed  that  it  would  afiect  the  constitutional* 
ity  of  the  act 

It  is  next  insisted  that,  as  the  appeal  was  taken  to  the 
Gibson  Common  Pleas,  and  the  venue  changed,  on  the  ap- 
plication of  the  appellee,  to  the  Vanderburg  Common  Fleas, 
over  the  objection  of  the  appellants,  and  the  appeal  there 
dismissed,  there  is  no  valid  judgment  disposing  of  the  ap- 
peal, so  as  to  authorize  this  action.    It  is  claimed  that  there 
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could  be  no  change  of  venue,  in  such  a  case,  from  the  comt 
to  which  the  appeal  was  taken.  We  are  not  of  this  opinion. 
The  question  has  been  decided  otherwise. 

We  are  of  the  opinion  that  the  demurrer  to  the  complaint 
and  also  those  to  the  separate  breaches  were  properly  ove^ 
ruled  by  the  court. 

We  need  not  here  consider  the  question  raised  with  refer- 
ence to  the  refusal  of  the  court  to  strike  out  parts  of  the 
complaint  relating  to  profits  of  business,  as  the  same  ques- 
tion will  be  considered  hereafter. 

The  next  error  complained  of  is  the  sustaining  of  the 
demurrer  of  the  appellee  to  the  second  paragraph  of  the 
an/swer.  That  paragraph  of  the  answer  contains  four  ex- 
hibits :  exhibit  ^'A,"  which  is  a  copy  of  appellee's  affidavk 
fQr  a  change  of  venue  in  the  license  proceedings ;  exhibit 
"B,"  which  is  a  copy  of  the  proceedings  of  the  Gibson  Com- 
mon Fleas  Court  in  the  license  case ;  exhibit ''  C/*  whidi  is  a 
copy  of  the  motion  made  by  the  remonstrants  in  the  Van- 
derburg  Common  Pleas  Court  to  dismiss  the  license  case 
from  that  court  and  remand  it  to  the  Gibson  Common  Pleas 
Court ;  and  exhibit  ''  D/'  which  is  a  copy  of  the  affidavit 
filed  by  the  appellee  in  the  Vanderburg  Common  Pleas  Court 
in  defence  of  the  motion  to^lismiss  and  remand.  Thispara^ 
graph  of  the  answer  sets  up  that  the  defendants,  except 
Maxam  and  Sterne,  that  is,  the  original  remonstrants,  ap- 
peared in  the  Gibson  Court  of  Common  Pleas,  to  which  they 
had  taken  the  appeal,  and  were  ready  to  prosecute  it  to 
effect ;  that  there  the  appellee  moved  for  and  obtained  an 
order  to  change  the  venue  of  the  proceedings  to  the  Van- 
derburg Court  of  Common  Pleas,  notwithstanding  the  remon- 
strants resisted  such  change;  that  the  appellee  failed  to 
perfect  his  change  of  venue  by  paying  the  costs  thereof  ten 
days  before  the  first  day  of  the  then  next  term  of  the  Van- 
derburg Court  of  Common  Pleas ;  that  appellee^  witiiin  a  less 
period  than  ten  days  before  the  first  day  of  that  term  of  that 
court,  fraudulently  procured  the  papers  In  the  case  to  be  sent 
to  the  clerk*of  the  Vanderburg  Court  of  Common  Fleas,  and 
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fraudulently  procured  the  cause  to  be  docketed  in  that  court ; 
that  the  remonstrants,  in  order  to  prevent  the  appellee  from 
carrying  out  his  fraud  upon  the  Vanderburg  court,  made  a 
special  appearance  in  tliat  court  and  moved  for  the  dismissal 
of  the  cause  from  that  court  and  the  remanding  of  it  to  the 
Gibson  G>aunon  Pleas  Court ;  that  the  appellee,  for  the  pur- 
pose of  further  carrying  out  his  fraud,  made  and  filed  a  false 
and  fraudulent  affidavit,  in  which  he  swore  that  he  had  paid 
the  costs  of  the  change  ten  days  before  the  first  day  of  that 
term  of  that  court ;  that  this  affidavit  was  false,  and  was 
made  with  the  fraudulent  intent  to  impose  upon  and  deceive 
tlie  court ;  that  thereby  the  appellee  so  deceived  and  im- 
posed upon  the  court  as  to  induce  that  court  to  assume  ju- 
risdiction of  the  cause;  that  thereupon  the  remonstrants 
withdrew  their  appearance,  and  the  appellee  procured  the 
dismissal  of  the  appeal.  The  paragraph  and  exhibits  set 
out  these  proceedings  at  large  and  are  verified  by  affidavit 

If  the  affidavit  of  the  appellee  presented  to  the  common 
pleas  of  Vanderburg  county  was  not  true,  it  would  have 
been  admissible,  we  presume,  for  the  appellants  to  have 
shown  that  fact  then  and  there.  This  it  does  not  appear 
they  attempted  to  do,  but  tamely  permitted  the  court 
to  be  imposed  upon  by  the  false  affidavit,  and  "  withdrew 
their  appearance,  and  the  appellee  procured  the  dismissal  of 
the  appeal."  They  cannot  now  have  the  action  of  the  court 
reviewed  in  this  way.  There  was  not,  in  our  opinion,  any 
en-or  in  sustaining  the  demurrer  to  this  paragraph  of  the 
answer. 

There  are  several  questions  made  and  discussed  under  the 
motion  for  a  new  trial,  all  of  which  we  do  not  propose  to 
consider. 

It  is  to  be  understood  from  the  case  of  Young' v.  The  State y 
34  Ind.  46,  that  when  an  appeal  is  taken  from  an  order  of 
the  board  granting  a  license,  it  does  not  operate  to  pre- 
vent the  party  from  selling  until  notice  of  the  appeal  has 
been  duly  given  to  him.  Indeed,  one  member  of  the  court 
was  of  the  ^nion  tliat  the  party  could  sell  until  the  order 
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granting  him  the  license  had  been  reversed.  In  the  case 
under  consideration,  the  appellee  was  allowed  to  prove  the 
profits  which  he  might  have  made  by  retailing  between  the 
time  when  the  appeal  was  taken  and  the  time  of  its  dis- 
missal, over  the  objection  of  the  appellants.  We  think  this 
was  wrong  for  several  reasons ;  first,  the  bond  by  its  tenns 
does  not  seem  to  have  been  intended  to  cover  any  such 
profits ;  second,  the  profits  are  too  remote  and  uncertain  to 
be  considered  in  estimating  the  damages ;  and,  third,  the 
profits  for  the  whole  time  were  reckoned  from  the  time  the 
appeal  was  taken,  without  reference  to  the  time  when  notice 
of  the  appeal  was  given.  On  the  subject  of  anticipated 
profits  as  a  rule  or  measure  of  damages,  see  T7ie  Western 
Gravel  Road  Company  v.  Cox,  39  Ind.  260.  The  court  re- 
fused to  instruct  the  jury  that  the  plaintiff  could  not  recover 
damages  for  the  loss  of  the  profits  of  his  business  before  the 
notice  of  the  appeal  was  served  on  him,  as  requested  by  the 
defendants.  If  the  profits  were  a  proper  measure  of  damages, 
this  instruction  should  have  been  given,  since  the  appellee 
could  not  have  been  prevented  from  selling  until  notice  of 
the  appeal  was  se^ed  on  him.  For  these  reasons  the  judg* 
ment  must  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re* 
manded,  with  instructions  to  grant  a  new  trial. 

D.  F.  Embree  and  W.  M.  Land,  for  appellants. 

y.  Baker,  for  appellee. 


Blair  et  al.  v.  Rutenfranz. 

APPEAL  from  the  Daviess  Circuit  Court. 
Downey,  J. — ^The  questions  in  this  case,  which  is  founded 
on  an  appeal  bond  given  in  an  appeal  in  a  liquor  license 
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case,  are  the  same  as  in  B/air  v.  Kilpairick,  ante,p.  312;  and 
for  the  reasons  there  given  the  judgment  is  reversed,  and  the 
cause  remanded,  with  instructions  to  grant  a  new  trial. 

D.  R  Embree  and  W.  M.  Land^  for  appellants. 

y.  Baker,  for  appellee. 


Farley  v.  Eller. 

F&AcncE. — Motion  for  Jucfgment  on  Special  FindingSj^-HLo^u  in  this  form : 
"The  plaintiff  moves  the  court  for  a  judgment  on  die  special  findings  of  the 
joiy,  for  the  reason  the  parol  contract  referred  to  in  said  findings  contradicts 
the  record  under  which  the  defendant  claims  title  to  the  land  in  contro- 
Tcrsy." 

^^  that  this  was  not  a  motion  for  judgment  on  the  special  findings,  notwith- 
standing the  general  verdict,  as  contemplated  by  section  337,  2  G.  &  H.  206. 

APPEAL  from  the  Howard  Circuit  Court 

Pettit,  C.  J. — ^This  was  a  suit  for  the  recovery  of  the 
possession  of  land.  The  complaint  wa^  in  the  usual  and 
proper  form.  The  appellant  was  plaintiif  and  the  appellee 
was  defendant  below.  There  was  trial  by  jury  and  verdict 
for  the  defendant,  and  answers  to  certain  interrogatories  re- 
turned by  the  jury  as  follows : 

"First.  Was  not  the  judgment  in  favor  of  Joseph  Sanders 
rendered  on  the  5th  day  of  August,  1861?    Ans.  Yes. 

"Second.  Was  not  the  said  judgment  fairly  and  honestly 
sold  and  assigned  to  the  plaintiff  on  the  9th  day  of  Septem- 
ber, 1868?  and  did  not  Sanders  recover  the  money  through 
his  attorney?    Answer.  Yes. 

"  Third.  Was  not  the  sale  of  the  land  made  fairly  and 
honestly  by  the  sheriff  of  Hamilton  county  to  the  plaintiff? 
Answer.  Yes. 

"  Fourth.  Was  not  the  contract,  under  which  the  defendant 
claims,  first  made  in  writing  with  him,  Beck,  Eller,  and  Daw- 
«on,  as  the  agents  of  Freeman  Farley,  on  the  3d  day  of 
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March,  1862,  and  afterward  confirmed  by  Freeman  Farley 
on  the  5th  of  August,  1863?  Answer.  Yes.  But  ive 
think  that  the  written  contract  on  the  3d  day  of  March, 
1862,  and  confirmed  by  Freeman  Farley  the  5th  day  of 
August,  1 863,  was  nothing  but  the  fulfilment  of  the  parol 
contract  made  the  30th  day  of  May,  1861. 

"  Fifth.  Was  not  the  only  parol  contract  between  Freeman 
Farley,  or  his  agents,  Beck,  Dawson,  and  Jacob  EUer,  in  his 
behalf,  and  defendant,  EUer,  in  reference  to  the  land  in  con- 
troversy, as  described  by  the  record  of  the  case  of  Absalom 
EUer  against  Freeman  Farley  and  others,  through  which  de- 
fendant, EUer,  claims  title  in  this  suit,  made  about  the  5th 
day  of  December,  1861,  when  the  note  of  Freeman  Farley 
to  Harrison  became  due?    Answer.   We  think  not" 

A  motion  in  this  form  was  made.  ''  The  plaintiff  moves  the 
court  for  a  judgment  on  the  special  findings  of  the  jury,  for 
the  reason  the  parol  contract  referred  to  in  said  findings 
contradicts  the  record  under  which  the  defendant,  EUer,  claims 
title  to  the  land  in  controversy."  This  motion  was  over- 
ruled, and  we  think  correctly.  It  was  not  a  motion  for 
judgment  on  the  special  findings,  notwithstanding  the  gen- 
eral verdict,  as  contemplated  by  sec.  337,  2  G.  &  H.  206. 
The  motion  is  not  for  judgment  on  the  special  findings,  be- 
cause they  are  inconsistent  with  the  general  verdict,  but  for 
the  reason  the  parol  contract  referred  to  in  said  findings 
contradicts  the  record  under  which  the  defendant,  EUer, 
claims  title  to  the  land  in  controversy.  The  record  may  be, 
and  in  fact  is,  only  a  link  in  the  chain  of  the  title  of  appellee. 
This  ruling  is  the  only  legally  assigned  error,  the  others  be- 
ing only  causes  for  a  new  trial.  There  is  no  error  assigned 
on  the  pleadings,  or  for  overruUng  a  motion  for  a  new  trial; 
hence  we  cannot  consider  the  pleadings  or  the  evidence,  but 
must  confine  ourselves  to  the  general  and  special  findingSy 
if  they  are  properly  brought  to  our  notice;  and  not  being 
able  to  see  why  the  special  findings  are  inconsistent  with  the 
general  verdict  or  wherein  they  conflict,  we  cannot  reverse 
the  judgment. 
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The  judgment  is  in  all  things  affinned,  at  the  costs  of  the 
appellant.''' 
D,  Moss  and  W.  Wallace^  for  appellant. 
%  aSrien  and  W.  OBrien,  for  appellee. 

^Petition  for  a  rehearing  OFerruIed. 


Hardwick  et  al.  t^.  Wilson  et  al. 

'9uXb\siXi.^Warraniy.'^Tort,---Mt5Joinder  of  Causes  of  Aaum.-^yfhtTe  the 
fint  paragraph  of  a  complaint  allied  that  the  defendant  sold  to  the  plaintiff 
seventeen  head  of  beef  cattle,  which  the  defendant  represented  and  warranted 
to  be  soundy  healthy,  and  merchantable,  and  one  of  them  proved  to  be  dis- 
eased and  unfit  for  beef,  and  not  marketable,  to  the  plainti£f  s  damage,  etc. ;  and 
the  second  paragraph  alleged  the  sale,  and  that  defendant  represented  that  the 
cattle  were  sound  and  merchantable,  whereby  plaintiff  was  induced  to  pur- 

I  diase  them;  whereas  one  was  diseased  and  unfit  for  market,  which  was 

known  by  defendant  and  fraudulently  concealed  by  him  from  plaintiff,  to  his 
damage,  etc. ;  it  was  Ae/d,  on  separate  demurrers  to  each  paragraph,  for  want 

I  of  sofliclent  facts,  that  each  was  sufficient,  the  first  as  an  action  on  a  warranty, 

and  the  second  for  a  tort;  and  no  demurrer  having  been  filed  for  misjoinder 
of  causes,  the  question  of  such  misjoinder  was  not  presented  in  the  court  be- 
low, and  could  in  ho  event  have  been  successfully  presented  on  appeal. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Downey,  J. — ^This  action  was  brought  by  the  appellees 
against  the  appellants.    The  complaint  is  in  two  paragraphs. 

In  the  first,  it  is  alleged  that  the  plaintiffs  purchased  of  the 
defendants  seventeen  head  of  beef  cattle,  which  the  defend- 
ants represented  and  warranted  to  be  sound,  healthy,  and 
merchantable;  and  that  one  of  them  was  diseased,  unfit  for 
beef,  and  not  marketable,  and  by  reason  thereof,  of  no  value, 
by  which  the  plaintiffs  were  damaged  to  the  amount  of  sev- 
enty-five dollars. 

In  the  second  paragraph,  it  is  alleged  that  the  plaintiffs 
purchased  of  the  defendants  seventeen  head  of  beef  cattle,  at, 
etc.,  for  shipment  to  New  York;  that  the  defendants  then  and 
Vol.  XL. — 21 
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diere  stated  and  represented  that  said  cattle  were  sound  and 
merchantable,  by  which  representations  the  plaintiffs  were 
induced  to  purchase  said  catde;  that  one  of  them  was  dis- 
eased, unsound,  and  unfit  for  market,  which  was  well  known 
to  the  defendants  and  fraudulently  concealed  by  them  from 
the  plaintiff,  etc.,  to  the  plaintiffs'  damage  one  hundred 
dollars. 

Warren  Hardwick  answered  separately,  first,  the  general 
denial;. and,  second,  that  the  steers  mentioned  in  the  first 
and  second  paragraphs  of  the  complaint  were  one  and  the 
same  steer,  and  not  two,  as  there  stated,  and  the  same  was 
the  property  of  him,  the  said  Warren  Hardwick,  and  not  the 
property  of  Warren  Hardwick  and  Fountain  Hardwick,  and 
was  sold  to  the  plaintiff  by  him,  the  said  Warren  Hardwick; 
and  this  he  is  ready  to  verify. 

Fountain  Hardwick  also  answered  separately,  first,  the 
general  denial;  and,  second,  that  the  steer  was  not  the  joint 
property  of  him  and  Warren  Hardwick,  but  was  the  property 
of  Warren  Hardwick  alone;  and  this  he  is  ready  to  verify. 

The  plaintiff  replied  to  the  second  paragraphs  of  the  answers 
by  a  general  denial  thereof;  and,  second,  that  they  pur- 
chased, by  one  contract,  the  entire  lot  of  cattle  mentioned  m 
the  complaint,  including  the  diseased  steer,  of  the  defend- 
ants jointly,  without  any  notice  that  either  of  them  had  any 
separate  interest  in  said  cattle,  or  any  one  of  them;  but,  on 
the  contraty,  the  defendants  represented  themselves  as  part- 
ners to  the  plaintiffs ;  wherefore,  etc. 

The  issues  were  tried  by  the  court,  there  was  a  finding 
for  the  plaintiff,  a  motion  made  by  the  defendants  for  anew 
trial  overruled,  and  judgment  on  the  finding. 

The  errors  alleged  in  this  court  are,  first,  that  the  para- 
graphs of  the  complaint  are  insufficient;  and,  second,  that  the 
court  erred  in  refusing  a  new  trial. 

We  see  no  good  objection  to  either  of  the  paragraphs  of  the 
complaint  The  first  is  apparently  on  a  contract  of  warranty, 
and  the  second  is  clearly  founded  on  a  tort  This  might,  if 
we  are  correct  in  this  opinion,  have  furnished  a  good  ground 
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for  a  demurrer  for  misjoinder  of  causes  of  action.  But  this 
objection  was  not  made  in  the  circuit  court,  and  if  made 
there  and  disallowed,  could  not  be  successfully  made  here. 
2  G.  &  H.  81,  sec.  52. 

We  think  the '  evidence  fully  justified  the  finding  of  the 
court.  The  evidence  shows  that  Fountain  Hardwick 
owned  six  head  of  the  cattle,  Warren  owned  five,  includ- 
ing the  diseased  one,  and  together  they  owned  the  others. 
Fountain  made  the  sale  of  all  of  them  together,  to  the 
plaintiff.  One  of  the  plaintiffs,  noticing  that  something 
was  the  matter  with  the  steer  in  question  in  the  pasture, 
asked  Fountain  what  was  the  matter  with  him,  and  Fountain 
said,  that  ^they  had  broke  him  to  rack,  and  tiiat  the  steer 
was  all  right,  and  as  good  as  any  of  the  steers."  Fountain 
himself  testified  that  when  the  question  was  asked  him,  he 
answered,  that  "that  was  the  way  that  he  was  broke  to  ride." 
The  evidence  shows  that  the  defendants  knew  before  the  sale 
diat  the  steer  was  diseased.  He  fell  down  several  times  in 
going  from  the  scales  to  thp  depot,  and  on  the  cars  got  down 
frequently,  on  the  way,  and  finally  could  not  get  up,  and 
was  sold  for  five  dollars.  We  think  the  evidence  sustained 
the  charge  of  fraud  in  the  second  paragraph  of  the  com- 
plaint 

The  judgment  is  affirmed,  with  ten  per  cent  damages 
and  costs. 

C.  C.  Nave  and  C.  A,  Nave^  for  appellants. 


Cobb  et  al.  t/.  Krutz. 

^^^nxiS^Qm^le^Cttuse  for  New  TWo/.— No  question  can  be  presented  for 
renew  in  the  Sapreme  Court,  based  npon  an  alleged  error  occurring  at  the 
trial,  unless  such  ruling  has  been  excepted  to  and  assigned  as  a  cause  for  a 
new  trial 


324  SUPREME  COURT.  OF  INDIANA. 

Cobb  et  al.  v  Knitz. 

Bill  of  Exceptions. — Uncertainty, — ImtrucHons, — ^Where  a  bill  of  excep- 
tions stated  in  conclusion:  "Whereupon  the  plaintiff,  at  the  time,  noted  ex- 
ceptions on  the  margin  of  a  part  of  the  charges  given  by  the  conit  \o  the  jmy, 
and  at  the  time  excepted  to  each  of  the  charges^  severally,  upon  which  ex- 
ceptions were  noted  on  the  margin  thereof  at  the  time,"  this  court  was  unable 
to  determine  whether  the  plaintiff  excepted  to  each  and  all  of  the  instractioBs 
given,  or  only  to  such  as  had  the  exceptions  noted  on  the  margin.  The  cM 
noted  that  there  were  no  instnictions  on  file  that  had  exceptions  noted  on  (he 

ODAXgin. 

Practice. — InstrucHom.—Excepiion^-^K  party  cannot  complain  of  the  ginDg 
of  instructions  asked  by  himself. 

APPEAL  from  the  Switzerland  Common  Pleas. 

BuSKiRK,  J. — This  was  an  action  by  the  appellants  against 
the  appellee,  to  recover  the  amount  of  money  alleged  to 
have  been  overdrawn  by  the  appellee  on  account  of  hay 
furnished  by  him  to  the  appellants. 

The  defendant  answered  in  denial  and  by  way  of  set-off. 
There  was  a  denial  of  the  set-off 

There  was  a  trial  by  a  jury,  resulting  in  a  finding  of  a 
general  verdict  for  the  defendant,  and  in  a  special  fin(Ung,  in 
answer  to  an  interrogatory  subiftitted  by  the  court,  that 
there  had  been  a  full  and  final  settlement  between  the  parties 
of  all  the  matters  involved  in  this  action. 

The  appellants'  motion  for  a  new  trial  was  overruled,  and 
excepted  to,  and  final  judgment  rendered  on  the  verdict 

The  third  assignment  of  error  is  based  upon  the  refusal 
of  the  court  to  grant  a  new  trial,  and  is  the  only  valid  as- 
signment of  error,  the  others  being  the  reasons  assig^ned  for 
a  new  trial. 

The  first  question  presented  for  our  decision  is,  that  the 
verdict  is  not  sustained  by  the  evidence.  We  think  other- 
wise. In  our  opinion,  the  verdict  is  fully  supported  by  the 
evidence. 

The  next  objection  urged  to  the  action  of  the  court  below 
is  based  upon  the  alleged  error  of  the  court  in  making  an 
order  requiring  the  witnesses  to  be  separated.  Both  the 
parties  reqi^ested  the  court  to  separate  the  witnesses.  There 
were  three  plaintiffs.    When  Lewis  M.  Foulk,  one  of  the 
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phintiflS,  was  offered  as  a  witness,  the  court  ordered  that 
one  of  the  plaintiffs  might  remain  in  court  and  consult 
with  counsel,  and  that  the  other 'plaintiff  should  withdraw 
from  the  presence  and  hearing  of  the  court,  while  his  co- 
plaintiff  was  testifying ;  and  when  the  said  Foulk  had  con- 
cluded his  testimony,  the  court  ordered  him  not  to  inform 
his  co-plaintiff  who  had  retired,  what  facts  he  had  testified 
to,  until  his  said  co-plaintiff  had  been  examined  as  a  witness. 
The  appellants  excepted  to  these  orders,  and  placed  their 
exceptions  in  the  record  by  a  bill  of  exceptions,  but  these 
rulings  of  the  court  were  not  assigned  as  reasons  for  a  new 
trial. 

The  eighth  cause  for  which  a  new  trial  may  be  granted  is, 
for  "error  of  law  occurring  at  the  trial  and  excepted  to  by 
the  party  making  the  application,"  etc.    2  G.  &  H.  214. 

It  is  the  settled  rule  in  this  court,  that  no  question  can  be 
presented  for  review  here,  based  upon  an  alleged  error  occur- 
ring on  the  trial,  unless  an  exception  was  taken  at  the  time 
of  such  ruling,  and  unless  such  ruling  was  assigned  as  a 
reason  for  a  new  trial.  The  Board  of  Commissioners^  etc.,  v. 
BUsland,  12  Ind.  668;  Kent  v.  Lawson,  12  Ind.  675;  Gray 
v.  Stivery  24  Ind.  174. 

It  is  next  claimed  that  the  court  erred  in  giving  certain 
instructions  to  the  jury.  The  condition  of  the  record  ren- 
ders it  impossible  for  us  to  pass  upon  any  question  relating 
to  the  instructions.  The  bill  of  exceptions  purports  to  set 
out  certain  instructions.  It  is  stated  in  the  bill  of  excep- 
tions, that  *'the  plaintiffs  ask  the  court  to  instruct  the  jury 
as  follows : "  Then  follow  instructions  numbered  i,  2,  3, 4,  5, 
^>  7>  8,  9,  10,  II,  13,  11^,  14,  and  8,  and  the  bill  concludes 
as  follows:  '* Whereupon  the  plaintiffs,  at  the  time,  noted 
exceptions  on  the  margin  of  a  part  of  the  charges  given  by 
the  court  to  the  jury,  and  at  the  time  excepted  to  each  of 
the  charges  severally  upon  which  exceptions  were  noted  on 
the  margin  thereof  at  the  time." 

It  does  not  affirmatively  appear  whether  the  instructions 
asked  by  the  plaintifls  were  given  by  the  court,  but  such 
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fact  is  probably  inferrible  from  the  closing  part  of  tbe  bill 
of  exceptions.  Nor  are  we  able  to  determine  whether  the 
plaintiffs  excepted  to  each  and  all  of  the  instructions  given 
by  the  court,  or  only  to  such  as  had  the  exceptions  noted 
on  the  margin.  The  clerk  has  noted  at  the  close  of  the  UU 
of  exceptions  that  there  are  no  charges  on  file  that  have  the 
exceptions  noted  on  the  margin.  Nor  can  we  see  how  the 
plaintiffs  can  complain  of  the  giving  of  instructions  which 
were  asked  to  be  given  by  them,  as  is  shown  to  be  tiie  case 
by  the  bill  of  exceptions.  The  instruction  numbered  eight, 
and  being  the  last  of  the  series,  was  not  given  by  the  court; 
but  we  are  informed  by  the  ver]^  kind  and  obliging  derk, 
that  the  court  instead  of  giving  such  instruction,  read  to  the 
jury  sec.  200,  i  Greenl.  Ev. 

The  instructions  set  out  in  the  bill  of  exceptions  are  ntt 
signed  either  by  the  court  or  counsel. 

The  third  reason  for  a  new  trial  is  as  follows :  **  Because  the 
court  committed  error  of  law  in  charging  the  jury  by  giving 
the  following  charges,  to  each  of  which  the  plaintifis  at  the 
time  severally  excepted,  and  at  the  time  noted  their  excep- 
tions in  writing  on  the  margin  of  such  charges."  There  aie 
no  exceptions  noted  at  the  end  or  on  the  margin  of  the 
charges,  but  this  omission  is  probably  cured,  by  the  excep- 
tions being  set  out  in  the  bill  c^  exceptions. 

The  counsel  for  appellants,  in  his  brief,  only  complains  of 
the  giving  of  one  instruction,  but  it  is  not  referred  to  by  its 
appropriate  number.  The  substance  of  the  instruction  is 
stated.  We  are  informed  by  counsel  that  the  court  charged 
the  jury  that  the  testimony  of  the  defendant  was  entitled  to 
as  much  weight  as  that  of  the  three  plaintiffs.  We  have 
time  and  again  read  the  instructions  set  out  in  the  bill  of  ex- 
ceptions, but  have  been  unable  to  find  anything  relating  to 
the  matter  stated  in  the  brief.  There  is  no  instruction  nam* 
bcred  twelve.  It  may  be  possible  that  the  omitted  instruc- 
tion contained  the  principle  of  law  complained  o£ 

It  is  very  obvious  that  no  question  is  presented  by  the 
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record  as  to  the  correctness  of  the  instructions  given  by  the 
court. 

We  cannot  close  this  opinion  without  referring  to  other 
great  and  glaring  defects  and  imperfections  in  the  record, 
aod  we  do  not  do  it  in  a  complaining  or  fault-finding  spirit, 
but  in  the  hope  that  we  may  be  relieved  from  reading  a 
great  mass  of  worthless  trash  that  is  copied  into  many  of 
the  records.  The  first  sixteen  pages  of  the  record  contains 
the  original  complaint^  bill  of  particulars  filed  therewith,  the 
answer  and  the  bill  of  particulars  constituting  a  part  thereof, 
and  the  summons  and  return  thereon.  The  clerk  then  sets 
out  a  substituted  complaint,  answer  and  exhibits  accompany- 
ing the  same. 

We  are  next  required  to  read  an  affidavit  for  a  continu- 
ance covering  five  pages  of  the  record.  This  brings  us  to 
the  thirty-fourth  page  of  the  record.  We  are  next  delighted 
with  the  opportunity  of  reading  forty-two  pages  relating 
to  a  motion  to  suppress  certain  depositions  and  certain  parts 
of  other  depositions.  The  very  considerate  and  industrious 
clerk,  not  being  influenced  by  any  sordid  considerations,  but 
doubtless  being  apprehensive  that  we  might  get  out  of  work, 
has  been  careful  not  only  to  copy  the  depositions,  but  the 
notices,  conmiissions,  captions,  and  certificates  of  notary 
public.  We  have  at  last  arrived  at  page  76  of  the  record. 
The  substituted  complaint,  answer,  and  bills  of  particulars 
cover  eight  pages  of  the  record,  which  leaves  sixty-eight 
pages  of  worthless  trash.  It  is  expressly  provided  by  sec. 
559  of  the  code,  that  the  clerk  shall  not  copy  into  the  tran- 
script any  pleading  which  has  been  amended.  It  is  also  pro- 
vided by  said  section  that  the  summons  and  return  thereto 
shall  not  be  put  into  the  record  when  the  defendant  appears. 
Where  a  de&ult  is  taken,  the  summons  or  publication  becomes 
a  part  of  the  record. 

The  appellants  have  not  assigned  any  error  upon  the 
rulmg  of  the  court  upon  the  motion  to  suppress  the  deposi- 
tions and  parts  of  depositions,  and  consequently  there  was 
no  necessity  for  copying  the  motion  and  depositions  into 
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the  record.  Besides,  the  clerk  had  no  right  to  copy  such 
motion  unless  it  was  embodied  in  a  bill  of  exceptions. 
Nor  have  the  appellants  assigned  any  error  upon  the  rul- 
ing of  the  court  in  continuing  the  cause;  hence  the 
affidavit  should  have  been  omitted.  Besides,  the  lines  are 
not  numbered,  nor  does  the  record  contain  the  marginal 
notes  as  required  by  the  rules  of  this  court  May  we 
not  entertain  the  hope  that  clerks  and  attorneys  will  take 
into  consideration  the  crowded  condition  of  the  docket  of 
this  court,  and  the  immense  labor  imposed  upon  the  judges 
of  this  court,  and  will  relieve  us  from  reading  matter  that 
has  no  bearing  upon  the  errors  assigned  ? 

The  judgment  is  affirmed,  with  costs. 

y,  D.  Haynes,  for  appellants. 

.?•  R.  Downey  and  D.  T.  Downey^  for  appellee. 


Robertson  et  al.  v.  Burrell  et  al. 

DE&CB3XT,'^IfaI/'Blood,--Ancfsfor,-'The  sixth  section  of  the  statute  of  d^ 
scents,  I  G.  &  H.  292,  should  be  construed  as  if  it  read  as  follows:  Kindred 
of  the  half-blood  shall  inherit  equally  with  those  of  the  whole  blood;  but  if 
the  estate  shall  have  come  to  the  intestate  by  gift,  devise,  or  descent,  from 
any  ancestor,  those  kindred  of  the  half-blood  only  who  are  of  the  blood  of 
such  ancestor  shall  inherit :  Provided^  that  on  failure  of  such  kindred  of  the 
half-blood  having  the  blood  of  such  ancestor,  other  kindred  of  the  half-blood 
shall  inherit  as  if  they  were  of  the  whole  blood. 

Same. — Under  this  construction  of  the  section,  sisters  and  brothers  of  the  half- 
blood  are  only  postponed  in  favor  of  half-brothers  and  sisters  who  are  of  the 
blood  of  the  ancestor  from  whom  the  land  descended,  and  not  in  favor  of  tiie 
uncles  and  cousins  of  the  deceased  of  the  blood  of  such  ancestor;  and  where 
the  deceased  left  no  brothers  or  sisters  of  the  blood  of  such  ancestor,  then  the 
brotheis  and  sisters  not  of  the  blood  of  such  ancestor  inherit. 

APPEAL  from  the  Jackson  Circuit  Court 
Downey,  J. — ^This  action,  which  was  brought  by  the  ap- 
pellants against  the  appellees,  involves  the  question  as  to 
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which  of  the  parties,  those  who  are  plaintiffs,  or  those  who 
are  defendants,  are  the  owners  of  certain  real  estate  described 
in  the  pleadings.  It  is  unnecessary  to  refer  more  particu- 
larly to  the  pleadings.  The  facts,  upon  which  the  legal 
question  arises,  are  agreed  upon  and  set  out  in  the  record 
as  follows : 

"William  Robertson  died,  intestate,  in  Jackson  county,  In- 
diana, on  the  24th  day  of  August,  1854,  seized  in  fee  simple 
of  certain  lands,  among  which  were  the  lands  in  the  com- 
plaint described;    said  William  Robertson   deceased,  and 
among  his  other  children  was  a  daughter  named  Rebecca, 
who  married  Bartholomew  H.  Burrell,  on  the  i6th  day  of 
November,  1843;  ^^e  only  issue  of  that  marriage  was  George 
Burrell,  who  was  the  son  of  said  Rebecca  and  Bartholomew 
H.,  and  the  said  George  was  born  on  the  23d  day  of  De* 
ccmber,  1845;  said  Rebecca  Burrell  departed  this  life,  intes- 
tate, at  Jackson  county,  Indiana,  on  the  2d  day  of  October, 
1846,  and  left  surviving  her  said  husband  and  child;  also, 
among  the  children  of  said  William  Robertson,  deceased,  was 
another  daughter,  named  Mary,  who  was  married  to  Cyrus 
Crabb,  and  the  only  issue  of  that  marriage  were  Orville  S. 
Crabb,  Hudson  Crabb,  and  James  R.  Crabb.  The  said  Mary 
departed  this  life,  intestate,  at  Jackson  county,  Indiana,  and 
left  surviving  her  her  said  children,  who  are  her  only  chil- 
dren and  heirs-at-law,  and  who  are  still  surviving,  and  are 
plaintiffs   in  this  suit,  and  also  left  surviving  her  her  said 
fether,  William  Robertson,  now  deceased ;  that  said  Barthol- 
omew H.  Burrell  married  his  second  wife,  Margaret  Wray, 
who  was  no  kin  to  said  William  Robertson,  deceased,  on  the 
31st  day  of  December,  1850,  and  had  bom  to  him,  the  issue 
of  said   marriage,  the  following  named   children,   to  wit : 
Martha  Burrell,  Charles  W.  Burrell,  John  R.  Burrell,  Oliver 
B.  Burrell,  who  are  the  only  issue  of  said  marriage,  and  who 
are  still  living,  and  are  defendants  in  this  suit;  that  said  Bar- 
tholomew H.  Burrell  departed  this  life  at  Jackson  county,  In- 
diana, intestate,  on  the  7th  day  of  November,  1 86$ ,  and  left  sur- 
viving him  his  said  son  George,  by  his  first  wife,  and  his  said 
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children  before  namedi  by  his  second  wife,  and  also  left  sur* 
viving  him  his  widow,  the  said  Margaret.  When  said  Wil- 
liam Robertson,  deceased,  departed  this  life»  he  left  surviv- 
ing no  widow,  but  left  surviving  him  said  William  Robert- 
son, James  Robertson,  who  are  his  sons,  and  the  said  George 
Burrell,  Orville  S.  Crabb,  Hudson  Crabb,  and  James  R. 
Crabb,  who  are  his  grandchildren,  and  that  said  sons  and 
grandchildren  are  the  only  heirs*at4aw  of  said  William 
Robertson,  deceased,  and  are  plaintifTs  in  this  action;  that 
said  George  Burrell  departed  this  life,  intestate,  on  the  2ist 
day  of  December,  1866,  seized  in  fee  simple  of  the  lands 
described  in  the  complaint  and  cross  complaint  herein;  that 
said  George  Burrell  never  had  been  married,  and  left  no 
widow,  nor  children,  nor  the  descendants  of  any,  nor  father 
nor  mother  surviving  him,  but  left  surviving  him  his  halt 
brothers  and  sister,  to  wit,  the  said  Martha  Burrell,  Charles 
W,  Burrell,  John  R.  Burrell,  and  Oliver  B.  Burrell,  defend- 
ants in  this  action;  and  also  left  surviving  him  the  said 
William  and  James  Robertson,  who  are  his  uncles  on  his 
mother's  side,  and  the  said  Orville  S.  Crabb,  Hudson  Crabb, 
and  James  R.  Crabby  who  are  his  cousins  on  his  mother's 
side;  that  his  said  uncles  and  cousins  were  his  nearest  ma- 
ternal kin,  and  also  his  nearest  kin  who  are  of  the  blood  of 
said  William  Robertson,  deceased;  that  said  halPbrothen 
and  sister  had  none  of  the  blood  of  said  William  Robertson 
in  them ;  that  the  real  estate  whereof  said  William  Robext- 
son  died  seized  was  duly  and  legally  partitioned  among  his 
heirs-aMaw,  in  1855,  by  the  judgment  and  decree  of  the 
Jackson  Court  of  Common  Pleas,  and  in  said  partition  the 
land  described  in  the  complaint  and  cross  complaint  was  set 
off  and  assigned  to  the  said  George  Burrell,  as  and  for  his 
part  in  severalty  in  the  lands  whereof  his  said  grandfather 
died  seized,  and  said  George  H.  Burrell  took  possession  of 
the  same  and  remained  in  possession  until  his  death;  that 
these  plaintiffs  and  defendants,  ever  since  the  death  of  said 
George  Burrell,  have  claimed  to  be  the  owners  of  said  land 
by  virtue  of  the  law  of  descent,  and  that  if  said  plaintifis  are 
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the  owners  of  said  land,  under  said  law  of  descent,  then  said 
claim  of  defendants  is  a  cloud  upon  plaintifis'  title  thereto, 
and  greatly  disturbs  them  in  the  enjoyment  of  said  lands, 
and  impairs  the  value  of  their  title  thereto,  and  that  defend- 
ants are  in  i^ssession  of  said  land  under  claim  of  title ;  that 
if  defendants  are  the  owners  of  said  land,  according  to  said 
law  of  descent,  then  plaintiffs'  claim  thereto  is  a  cloud  upon 
defendants'  tide  thereto,  and  is  a  great  disturbance  of  de- 
fendants' enjoyment  of  said  land,  and  diminishes  greatly 
the  marketable  value  of  said  title. 

"It  is  agreed  by  plaintiffs  and  defendants  in  the  above- 
entitled  case,  that  the  above  are  the  facts  in  the  case,  and 
shall  be  taken  as  the  evidence  in  the  case  equally  in  support 
of  the  complaint  and  cross  complaint,  and  shall  have  the 
same  force  and  effect  in  said  case  as  if  the  same  facts  had  been 
duly  and  legally  proved  by  witnesses  on  the  trial  of  said  case. 

*'W.  K.  Marshall, 

"Attorney  for  PlaintiflS. 
"Jason  B.  Brown, 

"Attorney  for  Defendants." 

The  case  involves  a  construction  of  the  sixth  section  of 
the  statute  of  descents,  i  G.  &  H.  292.  That  section  is  in 
the  words  following,  to  wit : 

"Kindred  of  the  half  blood  shall  inherit  equally  with 
those  of  the  whole  blood;  but  if  the  estate  shall  have  come 
to  the  intestate,  by  gift,  devise,  or  descent,  from  any  ances- 
tor, those  only  who  are  of  the  blood  of  said  ancestor  shall 
inherit;  provided,  that  on  failure  of  such  kindred,  other 
kindred  of  the  half  blood  shall  inherit  as  if  they  were  of  the 
whole  blood." 

Sir  William  Blackstone,  referring  to.  his  table  of  de- 
scents, thus  defines  kindred  of  the  whole  and  of  the  half-blood : 
"A  kinsman  <fi  the  whole  blood,  is  he  that  is  derived,  not 
only  from  the  same  ancestor,  but  from  the  same  cotiple  of 
ancestors.  For  as  every  man's  own  blood  is  compounded 
of  the  bloods  of  his  respective  ancestors,  he  only  is  properly 
\  of  the  whole  or  entire  blood  with  another,  who  hath  (so  far 
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as  the  distance  of  degrees  will  permit)  all  the  same  lngr^ 
dients  in  the  composition  of  his  blood  that  the  other  had. 
Thus,  the  blood  of  John  Stiles  being  composed  of  those  of 
Geoffrey  Stiles,  his  fatlier,  and  Lucy  Baker,  his  mother, 
therefore  his  brother  Francis,  being  descended  from  both  the 
same  parents,  hath  entirely  the  same  blood  with  John  Stiles; 
or  he  is  his  brother  of  the  whole  blood.  But  if,  after  the 
death  of  Geoffrey,  Lucy  Baker  the  mother,  marries  a  sec- 
ond husband,  Lewis  Gay,  and  hath  issue  by  him ;  the  blood 
of  this  issue,  being  compounded  of  the  blood  of  Lucy  Baker 
(it  is  true)  on  the  one  part,  but  that  of  Lewis  Gay  (instead 
of  Geoffrey  Stiles)  on  the  other  part,  it  hath  therefore 
only  half  the  same  ingredients  with  that  of  John  Stiles;  so 
that  he  is  only  his  brother  of  the  half-blood,  and  for  that 
reason  they  shall  never  inherit  to  each  other.  So  also,  if 
the  father  has  two  sons,  A.  and  B.,  by  different  venters 
or  wives ;  now  these  two  brothers  are  not  brothers  of  the 
whole  blood,  and  therefore  shall  never  inherit  to  each  other, 
but  the  estate  shall  rather  escheat  to  the  lord."    2  Bl.  227. 

According  to  the  canons  of  descent  of  the  English  com- 
mon law,  as  we  have  seen,  kindred  of  the  half-blood  did  not 
inherit  from  each  other  in  any  case.  Mr.  Blackstone  states 
the  reason  for  this  rule,  and  attempts  to  justify  it,  while  at 
the  same  time  admitting  its  hardship. 

While  there  is  a  general  sameness  in  the  statutes  of  de- 
scents of  the  various  states,  they  differ  in  many  respects  in 
their  details.  The  question  in  this  case,  as  we  have  already 
said,  turns  iipon  the  proper  construction  of  section  six  of 
the  statute  of  descents  of  this  State,  which  differs  entirely 
from  the  common  law  rule  on  the  same  subject 

George  Burrell,  deceased,  was  the  owner,  at  the  time  of 
his  death,  of  the  real  estate  in  question,  which  had  descended 
to  him  from  his  maternal  grandfather,  William  Robertson, 
deceased,  but  not  through  his  mother,  she  having  died 
before  her  father.  George  Burrell  left  surviving  him  no 
wife,  child,  brother,  or  sister  of  the  whole  blood,  or  &ther 
or  mother,  but  he  left  the  appellees,  Martha  Burrell,  Charles  * 
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W.  Burrell,  John  R.  Burrell,  and  Oliver  B.  Burrell,  children 
of  his  father  by  a  second  wife,  and  consequently  sister  and 
brothers  of  the  half-blood  to  hiiaa,  but  who  are  not  of  the 
blood  of  his  ancestor  from  whom  he  inherited  the  real  estate 
in  question.  He  also  left  surviving  him  the  appellants  Wil- 
liam Robertson  and  James  Robertson,  his  uncles  on  his 
mother's  -side,  and  Orville  S.  Crabb,  Hudson  Crabb,  and 
James  R.  Crabb,  who  are  his  cousins  on  his  mother's  side, 
and  consequently  of  the  blood  of  the  ancestor  from  whom 
the  estate  was  inherited.  Hence  the  question  is,  do  the 
half-sbter  and  half-brothers  of  the  deceased  inherit  the  lands 
in  question  from  him,  or  do  his  uncles  and  cousins  inherit 
it?  Counsel  differ  widely  as.  to  the  construction  to  be  put 
on  the  section  in  question.  Counsel  for  the  appellants  in- 
sists that  ^'  there  must  be  no  kindred  at  all,  having  both  the 
blood  of  the  deceased  and  of  his  ancestor,  in  any  degree 
however  remote,  before  the  half  blood  kin  of  the  intestate 
who  are  not  of  the  blood  of  his  ancestor  can  inherit,  however 
near  they  may  be."  Counsel  for  the  appellees,  on  the  con- 
trary,  argues  the  case  thus : 

"  The  kindred  referred  to  in  this  section  of  the  statute, 
and  the  only  kindred  contemplated  in  it,  is  the  kindred  men- 
tioned m  it;  nohe  other.  The  section  explicitly  mentions 
the  kindred  it  refers  to.  It  says,  '  kindred  of  the  half-blood.' 
It  is  that  class  of  kindred,  and  that  only ;  not  general  kin- 
dred. And  when  we  come  to  inquire  into  the  meaning  of 
this  statute,  and  to  construe  it  correctly,  we  must  take  the 
words  'kindred  of  the  half-blood'  altogether.  We  cannot 
separate  them,  and  leave  off  the  explanatory  words,  which 
refer  to  the  kind,  and  character  of  kindred  contemplated  in 
the  section.  And  the  word  '  those,'  used  in  the  third  line 
of  the  section,  refers  to  the  particular  class  of  kindred  men- 
tioned in  the  section,  to  wit,  *  kindred  of  the  half-blood.' 
Therefore,  the  words  'those  only  who  are  of  the  blood  of 
such  ancestor  shall  inherit '  mean  that  the  kindred  of  the 
half-blood  must  have  the  blood  of  the  stock  of  descent  in 
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them,  to  enable  them  to  inherit  property  from  an  intestate 
which  was  acquired  by  him  by  gift,  devise,  or  descent  This 
interpretation  of  this  clause  of  tiiis  section  is  further  sus- 
tained by  its  concluding  words,  which  are,  'that  on  failure 
of  such  kindred,  other  kindred  of  the  half-blood  shall  in- 
herit as  if  they  were  of  the  whole  blood/  The  words  'such 
kindred '  have  reference  to  the  class  of  kindred  who  have 
not  the  blood  of  the  ancestor  in  tfiem ;  and  the  words  'other 
kindred  of  the  half-blood,'  immediately  following  them, 
clearly  show  that  there  is  but  one  class  of  kindred  contem- 
plated in  the  section,  and  tliat  is  kindred  of  the  half-blood. 

^If  thi?  section  was  complete  without  the  proviso,  I  am 
free^to  admit  that  appellees  could  not  inherit  the  estate  m 
question,  because  they  have  none  of  the  blood  of  the  ances- 
tor in .  them.  But  the  learned  counsel  for  tiie  appellants 
insists  that.  By  reason  of  the  proviso,  there  must  be  a  total 
failure  of  all  the  kin  of  the  intestate  who  have  the  blood  of 
the  ancestor  in  them,  before  the  appellees  can  inherit  this 
estate.  The  language  of  the  proviso  is  this:  'Provided, 
that  on  the  failure  of  such  kindred,  other  kindred  of  die  half- 
blood  shall  inherit  as  if  they  were  of  the  whole  blood.'  The 
words  'on  the  failure  of  such  kindred'  mean  on  the  failure 
of  kindred  of  the  half-blood  who  have  the  blood  of  the  an- 
cestor in  them,  not  a  failure  of  general  kindred  who  have 
the  blood  of  tiie  ancestor  in  them.  And  on  &ilure  of  the 
kindred  of  the  half-blood  who  have  the  blood  of  the  ances- 
tor in  them,  kindred  of  the  half-blood  who  have  not  the 
blood  of  the  ancestor  in  them  inherit  as  if  they  were  kindred 
of  the  whole  blood.  The  appellees  are  kindred  to  the  in- 
testate of  the  half-blood,  but  have  none  of  tlie  blood  of  die 
ancestor  in  them.  But  there  are  no  kindred  of  the  intestate 
of  the  whole  blood,  nor  kindred  of  the  half-blood  who  arc 
as  near  in  degree  of  kindred  to  him  as  the  appellees  are,  who 
have  the  blood  of  the  ancestor  in  them ;  consequently,  ap- 
pellees  are  the  proper  persons  upon  whom  the  descent 
should  be  cast." 

The  circuit  court  placed  the  construction  upon  the  section 
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contended  for  by  counsel  for  tlie  appellees,  and  held  that  the 
sister  and  brothers  of  the  half-blood  were  only  postponed 
in  favor  of  half-brothers  and  sisters  who  were  of  the  blood  of 
the  ancestor  from  whom  the  land  descended,  and  not  in 
&vor  of  the  uncles  and  cousins  of  the  deceased  of  the  blood 
of  such  ancestor;  and  that  as  the  deceased  left  no  brothers 
or  sisters  of  the  blood  of  such  ancestor,  the  sister  and 
brothers  not  of  the  blood  of  such  ancestor  inherited  the  land* 

We  are  referred  by  counsel  for  the  appellants  to  the  case 
of  Gardner  v.  Collins^  2  Pet.  $8,  which  was  upon  the  statute 
of  Rhode  Island.  But  the  statute  in  question  was  so  dif- 
ferent from  ours,  that  no  ruling  upon  it  can  be  an  authority 
in  this  case.  There  has  been  no  case  in  this  court  involving 
tiie  point  in  question  here.  Little  help  in  construing  the 
statute  in  question  can  be  obtained  from  the  adjudications 
of  die  courts  of  other  states,  on  account  of  the  difference  in 
the  phraseology  of  the  statutes.  We  have  examined  the 
foHowmg  cases,  which  we  note  here  more  for  convenience 
of  reference  hereafter,  if  necessarj',  than  because  they  are 
exactly  in  point  here :  Simpson  v.  HaU^  4  Serg.  &  R.  336; 
Baker  v.  Chalfant,  5  Whart.  477 ;  Hart's  Appeal,  8  Pa.  St. 
32 ;  Hallv.  Jacobs,  4  Har.  &  J.  245  ;  Sheffield  v.  Lovering,  12 
Mass.  505 ;  Den  v.  Jones,  3  Halst  340 ;  Den  v.  McKnight, 
6  Hakt  385 ;  Den  v.  Billups,  2  Dev.  &  Bat  308 ;  Gardner 
▼.  Collins,  3  Mason,  398 ;  Armington  v.  Armngton,  28  Ind. 
74;  Aldridge  v.  Montgomery,  9  Ind.  302 ;  Henson  v.  Ott,  7 
Ind.  512;  Clark  v.  Sprague,  5  Blackf.  412. 

After  the  best  examination  which  we  can  bestow  upon 
the  question,  we  have  come  to  the  conclusion  that  the  con- 
struction placed  upon  the  section  by  the  circuit  court  is 
correct  We  think  it  should  be  construed  as  if  it  read  as 
follows:  "Kindred  of  the  half-blood  shall  inherit  equally 
with  those  of  the  whole  blood ;  but  if  the  estate  shall  have 
come  to  the  intestate  by  gift,  devise,  or  descent,  from  any 
ancestor,  those  kindred  of  the  half-blood  only  who  are  of 
the  blood  of  such  ancestor  shall  inherit ;  provided,  that  on 
&ilure  of  such  kindred  of  the  half-blood  having  the  blood 
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of  such  ancestor,  other  kindred  of  the  half-blood  shall  in- 
herit as  if  they  were  of  the  whole  blood." 

In  arriving  at  the  meaning  of  a  statute,  the  whole  system 
of  legislation  upon  the  subject-matter  may  be  taken  into 
consideration,  in  order  to  aid  in  the  construction  of  it;  hence 
other  statutes  in  pari  materia^  whether  they  have  been  re- 
pealed or  not,  may  be  considered.  Smith  Com.  Con.  Constr. 
75 1.  We  have  accordingly  examined  our  legislation  on  this 
subject  from  the  beginning.  The  ordinance  of  1787  provided 
that  there  should  ''in  no  case  be  a  distinction  between  kin- 
dred of  the  whole  and  half-blood."  i  G.  &  H.  710.  The 
first  express  mention  which  we  find  of  kindred  of  the  half- 
blood  in  the  statutes  of  the  State  is  in  the  Revised  Statutes 
of  1838,  p.  237,  where  it  is  provided  that  half-brothers  or 
sisters,  or  their  descendants,  shall,  if  there  be  brothers  or 
sisters  of  the  whole  blood,  inherit  each  to  the  amount  of 
one-half  the  share  of  a  full  brother  or  sister ;  and  \i  there 
is  no  brother  or  sister  of  the  whole  blood  alive,  then  the 
half-brothers  or  sisters  or  their  descendants  shall  inherit  in 
the  same  way  as  if  they  were  full  brothers  or  sisters  or  their 
descendants. 

The  statute  of  1843,  p.  436,  sec.  4,  provided  as  follows: 
"  Kindred  of  the  half-blood,  and  their  descendants,  shall  in- 
herit equally  with  those  of  the  whole  blood  in  equal  degree 
of  consanguinity  to  the  intestate;  unless  the  inheritance 
shall  have  come  to  the  intestate  by  descent,  devise,  or  giftof 
some  of  his  ancestors;  in  which  case  such  kindred  of  the 
half-blood  and  their  descendants  shall  not  inherit,  except 
they  also  be  of  the  blood  of  such  ancestor;  but  if  in  any 
such  case  there  be  no  relatives  of  the  whole  blood,  in  equal 
or  nearer  degree  of  consanguinity  to  such  intestate,  nor 
their  descendants,  entitled  to  take  such  inheritance  accord- 
ing to  the  provisions  of  this  article,  then  such  kindred  of  the 
intestate,  of  the  half-blood,  and  their  descendants,  shall  take 
the  same  as  if  they  were  of  the  whole  blood."  It  cannot 
be  reasonably  supposed  that  the  legislature,  after  having  thus 
liberally  provided  for  kindred  of  the  half-blood  in  the  revi- 
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sicms  of  1838  and  1843,  intended  Iqrthat  of  1852  to  post- 
pone them  until  after  there  was  a  fiulure  of  all  kindred  of 
the  iatestsite  who  have  die  blood  of  liie  aneestor  from  whom 
the  estate  descended^  however  remote  in  degree.  But  it  can 
hardly  be  necessary  or  useful  to  pursue  the  inquiry  further, 

The  judgment  is  affirmed,  with  costs. 

PBrrrr,  C  J.,  dissents. 

W.  K.  MmibaUf  for  appdUants. 

7.  B.  Bfrnvjif  to  apf  eUees, 


Balfb  BTAL.V.  Bell, 

Qxn.'^Sireei  Improvement, — Where  property  has  bees  assessed  for  a  street  im- 
pTOTement  in  a  city,  for  th»  exact  amount  for  which  it  is  liable  under  the 
csthaate,  the  owner  cannot  resist  the  payment  of  the  assessment,  on  the  gromid 
of  an  omission  to  assess  other  property  for  the  amount  for  which  it  h  liable. 

APPEAL  from  the  Tippecanoe  Common  Fleas. 

WoRDEN,  J. — The  appellants  took  a  contract  from  the  city 
of  Lafayette  for  the  improvement  of  a  street  in  that  city. 
An  estimate  was  duly  made,  and  a  first  assessment  ordered 
and  made.  The  property  of  the  appellee,  amongst  others, 
was  assessed,  and  she  failing  to  pay,  a  precept  was  issued  for 
the  sale  of  her  property,  from  which  she  appealed  to  the 
court  of  common  pleas,  where  she  filed  the  following  answer : 

''Said  defendant,  for  answer  to  said  complaint,  says  that 
the  estimate  and  assessment  therein  made  against  the  prop* 
crty  of  tile  plaintiff"  [defendant]  ''in  said  transcript  set 
forth  has  not  been  properly  made,  in  this,  that  thirty  and 
oae-half  feet  of  ground  bordering  on  said  improvement  and 
street,  belonging  to  Henry  Lammars,  was  not  included  in 
said  estimate  and  assessment,  when  the  same  should  have 
been  included,  by  means  of  which  the  plaintiff's"  [defend- 
ant's} "property  has  been  assessed  in  excess  of  the  amoimt 

that  the  same  should  have  been  assessed ;  wherefore/'  etc. 
Vol.  XL. — ^22 
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A  demurrer,  for  want  of  sufficient  facts,  was  filed  by  the 
appellants  to  this  answer,  but  it  was  overruled,  and  the  appel- 
lants excepted.  The  appellants  declining  to  reply,  final  judg- 
ment was  rendered  for  the  defendant  The  only  question 
presented  by  the  recordjelates  to  the  ruling  on  the  demiirrcr. 

It  appears,  by  the  transcript  of  the  proceedings  before  the 
common  council,  that  an  estimate  was  awarded  the  appel- 
lants of  the  sum  of  five  thousand  nine  hundred  and  sixty- 
one  dollars,  for  the  work  then  done  by  them.  It  also  ap- 
pears that  the  whole  line  of  the  street  to  be  improved,  in- 
cluding both  sides  thereof,  measures  four  thousand  and 
ninety-five  feet.  The  estimate  proceeds  to  state  that  the  cost 
of  the  work  done  is  ^1.45  ^  per  foot.  This  is  correct  within 
a  very  small  fraction.  The  appellee  was  assessed  for  one 
hundred  feet  front,  one  hundred  and  forty-five  dollars  and 
fifty-seven  cents.  This  is  just  what,  her  assessment  should 
have  been,  and  no  more,  if  the  whole  four  thousand  and 
ninety-five  feet  had  been  assessed.  If  no  more  was  assessed 
upon  the  property  of  the  appellee  than  her  proportionate 
share  of  the  whole,  we  cannot  see  how  she  was  in  the  least  in- 
jured by  the  omission  to  make  an  assessment  upon  the  lot 
specified  in  the  answer.  It  is  not  claimed  in  the  answer  that 
the  length  of  the  street,  counting  both  sides  thereof  is 
greater  by  the  thirty  and  one-half  feet  than  was  estimated. 
The  correctness  of  the  stated  length  of  the  street  is  not  dis- 
puted. The  cost  per  foot,  for  the  whole  line,  in  order  to 
meet  the  amount  estimated  as  due  the  appellants,  is  cor- 
rectly stated,  and  the  proper  amount  is  assessed  upon  the 
appellee's  property.  She  has  no  cause  Qf  complaint,  unless, 
indeed,  she  can  complain  that  some  one  else  has  not  been 
made  to  bear  his  shai^e  of  the  burthen.  No  burthen  has 
been  put  upon  her  that  should  have  been  borne  by  others. 

We  have  verified  the  correctness  of  the  calculation  by 
which  the  cost  per  foot  was  arrived  at,  taking  the  distance  to 
be  four  thousand  and  ninety-five  feet,  and  the  cost  to  be  five 
thousand  nine  hundred  and  sixty-one  dollars.  But  there  is 
a  mistake  somewhere  in  the  estimate,  supposing  the  thirty 
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and  one-half  feet  to  be  left  out,  for  the  footing  of  the  total 
amount  assessed  is  made  to'  meet  the  exact  amount  required, 
viz.,  the  five  thousand  nine  hundred  and  sixty-one  dollars. 
We  have,  therefore,  carefully  added  the  several  sums  as- 
sessed upon  the  difierent  parcels  of  property,  and  find  that 
they  amount  to  only  five  thousand  nine  hundred  and  fifteen 
dollars  and  eighty-eight  cents.  This  falls  short  of  making 
the  whole  sum  required  by  forty-five  dollars  and  twelve 
cents.  We  suppose  the  engineer,  taking  it  for  granted  that 
he  had  included  all  the  property,  and  knowing  that  he  had 
made  a  correct  calculation  of  Hie  cost  per  foot,  concluded 
Aat  the  sum  of  the  assessments  must  necessarily  meet  the 
estimate,  and  •  hence  so  put  it  down,  without  the  trouble  of 
adding  the  several  sums  assessed  together.  But  be  that  as 
it  may,  the  amounts  actually  assessed  upon  the  different 
IHeces  of  property  fell  short  of  the  total  estimate  by  forty- 
five  dollars  and  twelve  cents.  Now,  at  the  specified  cost  per 
foot,  the  thirty  and  one-half  feet  mentioned  in  the  answer, 
should  be  assessed  within  a  fraction  of  forty-four  dollars  and 
forty  cents.  This  will  lack  a  few  cents  of  making  up  the 
entire  assessment,  but  it  will  be  near  enough  for  practical 
purposes.  To  make  the  exact  amount  of  the  estimate,  the 
omitted  lot  might  have  to  bear  a  few  cents  more  than  its 
proportion,  but  of  this  the  appellee  cannot  complain. 

We  are  of  opinion  that  the  demurrer  to  the  answer  should 
have  been  sustained.  The  record  shows  that  the  inference 
whicb  the  appellee  draws  fi-om  the  fact  that  the  thirty  and 
one-half  feet  were  omitted  in  the  assessment,  viz.,  that  her 
property  was  assessed  for  more  than  it  should  have  been, 
has  no  foundation.  Her  property  was  assessed  for  the  exact 
amount  for  which  it  was  liable  under  the  estimate,  and  the 
omission  to  assess  other  property  for  the  amount  for  which 
it  was  liable,  was  a  matter  in  which  she  had  no  interest. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this  opinion. 

%  R.  Coffroth  and  T.  B.  Ward,  for  appellants. 

W,  C.  Wilson,,  for  appellee. 
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^  ^  The  Town  of  Princeton  v.  Vierung. 

Town. — License  to  Sell  Liquor, — ^Towns  have  no  power  to  require  a  license  for 
the  sale  of  intozicatixig  liquors. 

SA3iia.j-^PJeadiHg, — Complaint  to  Recover  Mom^  JMd  for  Zuemse,^A  ecu- 
pl^iint  against  a  town  to  recover  inoi^iy  paid  for  a  license  to  sell  intgriciti^g 
liquQiajf  alleging  that  the  money  was  extorted  irom  the  plaintiff  fay  the  offices 
of  the  town,  and  that  it  was  paid  to  avoid  arrest,  fine,  and  imprisaoment,  and 
that  repayment  has  been  demanded,  is  good. 

APPEAL  from  the  Gibson  Commofi  Pleas. 

Pettit,  C.  J. — ^The  appellee  sued  the  appellant^  to  lecover 
back  money  paid  for  licence  to  sell  Uquon  The  trustees  of 
the  town  had  passed  ordinances  prohibiting  the  sale  of  liqw 
by  the  quart,  or  by  any  larger  quan^ty,  and  against  lin- 
ing liquor  without  a  license,  and  had  imposed  a  besyy  fine 
for  any  violation  of  said  ordinances.  The  statute^  i  G.  & 
H.  631,  sec.  57,  provides  for  the  arrest  and  imprisonment 
of  any  person  for  the  violation  of  an  ordinance  of  a  towD, 
until  the  fine  and  costs  are  paid  or  replevied. 

We  have  held,  in  several  cases,  that  towns  have  no  power 
to  require  a  license  for  the  sale  of  liquor.  Deutschman  v. 
TTie  Town  of  Charlestawn,  post^  P-449;  Town  of  MarHnsvSk 
v.  Frieze f  33  Ind.  507 ;  Town  of  MartinsviUe  y.  Gillig,  33  Ind. 
5  ID.    And  we  adhere  to  the  rulings  in  those  cases. 

The  complaint  is  in  six  paragraphs,  and  each  alleges  that 
the  money  was  extorted  from  the  plaintiff  by  the  officers  of 
the  town,  and  that  he  paid  the  same  to  avoid  arrest,  fine,  and 
imprisonment;  that  he  had  demanded  repayment,  etc.;  and 
asking  judgment  for  the  amount  paid  under  these  circum- 
stances. There  was  a  demurrer  for  want  of  sufficient  fiicts 
to  each  of  these  paragraphs  overruled ;  and  the  correctness 
of  this  ruling  is  the  only  question  in  the  case. 

We  hold  that  this  ruling  was  correct,  and  aj^rove  of  ^ 
ruling  in  the  case  of  Harvey  &  Soyd  v.  The  President  (sd 
Board  of  Trustees  of  the  Town  of  Oln^y^  42  111.  336. 

The  judgment  is  affirmed,  at  the  costs  of  ti^  appellant 

2).  K  Enibree^  for  appellant 

y.  Baker^  for  appellee. 
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HiNER  V.  PaVY. 

Affsal^ — Notice  to  Co-PartUs, — ^Where  an  appeal  from  a  refusal  of  the  county 
comndssfoBers  to  Tacate  a  road  on  petition  is  taken  to  the  circuit  court  by  one 
of  die  petitioMefs^  and  an  appeal  is  again  taken  to  the  Sapreme  Court,  the 
provisions  of  section  551, 3  G.  &  H.  270^  as  to  the  notice  to  co-parties,  must 
be  coiapQed  with* 

APPEAL  from  the  Decatur  Circuit  Court 

BusRiRK,  J. — ^Thc  appellant  and  eleven  others  presented 
to  the  board  of  commissioners  of  Decatur  county  a  petition, 
prajring  for  a  vacation  of  a  certain  highway  therein  described. 
The  appellee  filed  a  remonstrance  against  the  vacation  of 
such  highway.  The  board  of  commissioners  appointed 
viewers,  who  reported  that  the  highway  was  not  of  public 
utility,  and  should  be  vacated.  Thereupon  the  board,  upon 
the  request  of  the  appellee,  appointed  reviewers  who  re- 
ported that  the  highway  was  of  public  utility  and  against  its 
vacation.  The  board  then  made  an  order  refusing  to  vacate 
such  highway.  From  this  order  the  petitioners  appealed  to 
the  circuit  court.  In  the  circuit  court,  the  question  of 
whether  the  road  was  of  public  utility  was  submitted  to  a 
jmy.  The  jury  found  tliat  the  highway  was  of  public 
ufflity.  The  court  then  rendered  judgment  against  the  va- 
cation of  the  highway. 

The  appellant  alone  appeals  to  this  court  The  appellee 
insists  that  the  appeal  should  be  dismissed,  because,  first, 
the  statute  requires  twelve  persons  to  sign  the  petition,  and 
that  the  twelve  constitute  but  one  party ;  and,  second,  con- 
ceding the  right  of  one  of  the  petitioners  to  appeal,  he  can 
only  do  so  in  conformity  to  section  5  5 1  of  the  code,  2  G* 
&  H.  27a 

It  is  not  necessary  that  we  should  decide  whether  all  of 
the  petitioners  constituted  but  one  party,  and  that  all  of  them 
had  to  join  in  the  appeal  to  this  court,  and  on  that  point 
we  decide  nothing,  but  refer  to  the  case  of  Little  v.  Thompson^ 
24lnd.  146. 

But,  conceding  that  one  of  the  twelve  petitioners  has  the 
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right  to  appeal,  he  must  do  so  in  accordance  with  the  provi- 
sions of  section  551  of  the  code,  2  G.  &  H.  270. 

By  that  section,  ''a  part  of  several  co-parties  may  appeal, 
but  in  such  case  they  must  serve  notice  of  the  appeal  upon 
all  the  other  co-parties,  and  file  the  proof  thereof  with  the 
clerk  of  the  Supreme  Court,"  etc. 

This  has  not  been  done  in  the  present  case,  and  the  ob- 
jection being  made  and  insisted  upon,  we  must  dismiss  the 
appeal. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant 

y.  Gavin^  %  D.  Miller,  C.  Ewing^  and  y.  K.  Ewing,  for 
appellant 

6*.  A.  Bonner^  for  appellee. 


*♦- 


EwiNG  ET  AL.  Z/.  LOGilN. 

VKOmssOKt  l^orrE^'^Indorser.'-Surefy.'-^Pieadu^^  a  complamtoiia 

promissoiy  note  alleged  that  a  defendant,  whose  name  appeared  iqxot  tbe 
back  of  the  note,  «  signed  the  note  at  its  date  and  before  deliveiy,  as  smeti 
for  the  maker,  by  indorsing  his  name  on  the  bock  of  said  note,  with  the  oader- 
standing  and  agreement  that  he  was  surety  on  said  note  for  said  maker;*' 

ffeldf  that  the  averments  were  sufficient  to  charge  the  indorser  as  surety. 

Same. —  Venue^-^^An,  action  on  a  promissory  note  may  be  bnnog^  in  the  coanll 
where  either  of  the  defendants  liable  in  the  action  resides. 

APPEAL  from  the  Decatur  Common  Pleas. 

Pettit,  C.  J. — ^The  appellee  sued  the  appellants,  and  tbis 
is  the  complaint: 

''  John  Logan,  plaintiff,  complains  of  Joshua  Ewing  and 
Patrick  Ewing,  and  says  that  the  defendants,  on  the  24tfa 
day  of  February,  1 870,  by  their  note,  a  copy  of  which  is 
filed  herewith,  promised  to  pay  David  F.  Douglass  two  hun- 
dred dollars,  who  indorsed  the  note  in  writing  to  David 
Brown,  a  copy  of  which  is  filed  herewith  and  made  a  pait 
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hereof,  who  indorsed  the  same  in  writing  to  plaintifi)  a  copy 
of  which  is  filed  herewith  and  made  a  part  hereof;  the  said 
defendant  Patrick  Ewing  signed  said  note  at  its  date  and 
before  delivery,  as  surety  for  Joshua  Ewing,  by  indorsing 
his  name  on  the  back  pf  said  note,  with  the  understanding 
and  agreement  that  he  was  surety  on  said  note  for  said 
Joshua  Ewing,  which  note  remains  due  and  unpaid;  and 
plaintiff  demands  judgment  for  two  hundred  and  thirty  dol- 
lars, and  for  costs  and  other  proper  relief.  August  26th, 
1871." 

The  note  and  indorsements  are  as  follows : 
"fcoo.  February  24th,  1870. 

"One  day  after  date,  I  promise  to  pay  to  the  order  of 
David  F.  Douglass  two  hundred  dollars,  value  received,  with- 
out any  relief  from  valuation  or  appraisement  laws. 

"Joshua  Ewing." 

Indorsed,  "David  F.  Douglass,  Patrick  Ewing,  David 
Brown." 

Patrick  Ewing  filed  a  separate  demurrer  to  the  complaint 
for  want  of  sufficient  facts,  which  was  overruled,  and  excep- 
tion taken ;  and  this  ruling  is  assigned  for  error. 

There  are  many  cases  cited  by  the  attorneys  of  both  par- 
ties, in  this  and  the  courts  of  other  states,  conflicting  on 
similar  or  nearly  similar  cases  with  this,  some  of  which 
turned  on  demurrer  and  others  on  evidence;  but  we  do  not 
deem  it  necessary  to  cite  or  animadvert  on  them,  or  draw 
hair-breadth  distinctions  between  them.  This  complaint 
alleges  that  "Patrick  Ewing  signed  said  note  at  its  date  and 
*  before  delivery,  as  surety  for  Joshua  Ewing,  by  indorsing  his 
name  on  the  back  of  said  note,  with  the  understanding  and 
agreement  that  he  was  surety  on  said  note  for  said  Joshua 
Ewing."  We  hold  that,  with  the  facts  stated  and  averred  in 
the  complaint,  it  was  good  against  Patrick  Ewing,  and  that 
his  demurrer  to  it  was  properly  overruled. 

Joshua  Ewing  answered,  that  he  was  a  resident  of  another 
county  (naming  it)  than  the  one  in  which  the  suit  was  brought, 
and  asking  that  Uie  suit  abate  as  to  him.    This  answer  was 
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sworn  to.  A  demurrer  for  want  of  sufficient  fects  was  sus> 
tmned  to  this  answer.  As  we  hold  that  the  ruling  on  the 
first  question  was  right,  we  must  hold  that  this  was  proper; 
for  by  our  statute,  when  parties  are  liable  to  be  joined  in  a 
suit,  it  may  be  brought  in  the  county  where  either  of  the 
defendants  resides,  and  process  may  be  served  on  any  other 
party  in  the  county  where  he  resides.  2  G.  &  H.  sS> 
sec.  33. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants^ 
with  five  per  cent,  damages. 

C.  Ewing  and  %  K.  Ewing^  for  appellants. 

G.  B.  Roszett  and  S.  A.  Bonner^  for  appellee. 


190  m  Buzzard  et  al.  t/.  Blizzard  bt  al. 

New  Trial.— -^j  of  Right.-^Costs.'—Tht  pajment  of  costs  k  a  adndidoii  Ff^ 
cedent  to  a  new  trial  as  a  matter  of  right  under  section  601  of  the  code. 

Record. — Correctwn,^'Motum, — Pleading, — There  is  no  available  error  in  sos* 
taining  a  demurrer  to  a  complaint  to  coirect  an  eqtiy  in  a  record  of  pro- 
ceedii^  in  court.  This  application  Is  a  mere  motion,  and  requires  no  plead- 
ing. 

Judgment. — Exception, — ^An  exception  to  a  judgment  of  refasid  to  amend  tbe 
record  will  present  the  question  of  the  correctness  of  that  ruling. 

APPEAL  from  the  Tippecanoe  Circuit  Court 
BusKiRKy  J. — Benjamin  Blizzard  and  others  commenced 
an  action  in  1867  against  William  Blizzard  and  others 
in  the  court  below,  for  the  purpose  of  effecting  a  set- 
tlement of  accounts  between  the  parties,  and  of  establish- 
ing the  interests  of  the  plaintiffs  in  certain  lands  then  held 
by  the  defendants.  Issues  were  formed^  a  reference  made  to 
a  commissioner,  a  report  was  made  and  approved,  deeds 
were  ordered,  were  made,  reported,  and  approved. 
The  defendants  moved  the  court  for  a  new  trial,  as  of 
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right,  under  section  6oi  of  the  code,  but  such  motion  was 
overruled  and  excepted  to. 

The  above  proceedings  were  had  at  the  May  term,  1868. 

At  the  next  term  of  court  the  defendants  in  such  action 
filed  a  petition,  making  the  plaintiffs  to  said  original  action 
defendants  thereto,  and  praying  the  court  for  the  correction 
of  certain  orders  entered  during  the  progress  of  the  original 
case.  The  defendants  demurred  to  the  petition.  The 
demurrer  was  sustained,  and  the  plaintiffs  excepted.  A 
judgment  was  then  entered  refusing  the  motion,  to  which 
judgment  no  exception  was  taken. 

The  defendants  to  the  original  action,  but  the  plaintifis  in 
the  supplementary  proceeding,  appeal,  and  assign  for  error 
&e  overruling  of  the  motion  for  a  new  trial  in  the  origiiial 
action,  and  the  sustaining  of  the  demurrer  to  the  petition 
asking  a  reformation  of  the  orders  in  the  original  action. 

The  appellees  have  moved  to  dismiss  the  appeal,  for  the 
reason  that  the  assignment  of  errors  fails  to  present  any  rul- 
ing of  the  Tippecanoe  Circuit  Court  in  the  cause  from  which 
the  appeal  is  taken,  upon  any  matters  presented  by  the 
record  to  the  consideration  and  judgment  of  this  court. 

We  have  concluded  that  it  would  be  more  satisfactory 
to  the  parties  for  us  to  decide  the  case  upon  the  errors  as- 
signed, than  upon  the  motion  to  dismiss  the  appeal,  and 
shall  accordingly  consider  and  dispose  of  the  errors  as- 
signed. 

Did  the  court  err  in  overruling  the  niotion  for  a  new  trial  ? 
The  new  trial  was  not  asked  for  caifse  shown,  but  was  de- 
manded as  of  right  In  our  judgment,  the  motion  was 
properly  overruled.  Such  motion  presented  no  question  for 
the  decision  of  the  court  below.  It  was  not  shown  that  the 
costs  had  been  paid.  The  payment  of  the  costs  is  a  condi- 
tion precedent  to  a  new  trial  as  a  matter  of  right.  The  pre- 
cise question  involved  here  was  fully  considered  and  decided 
by  this  court  in  Whitlock  v.  Vancleave,  39  Ind.  511,  to 
which  we  refer  as  authority  for  our  ruling  in  this  case.  In 
that  case  the  statute  is  construed  and  the  decisions  reviewed. 
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Such  has  been  the  uniform  ruling  of  this  court  Falh  v. 
Hawtftam,  30  Ind  444;  Schrodt  v.  Bradley^  29  Ind.  352 ;  if<:- 
Slteely  v.  Bentley,  31  Ind.  235  ;  The  Indianapolis  Piano  Manu- 
facturing' Company  v.  First  National  Bank,  33   Ind.  302. 

The  next  question  is,  whether  the  court  erred  in  sustain- 
ing the  demurrer  to  the  petition. 

It  is  contended  by  counsel  for  appellees  that  this  vras  a 
mere  motion,  and  that  no  formal  pleadings  are  required  by 
the  code,  and  that,  consequently,  the  court  committed  no 
error  in  sustaining  a  demurrer  to  a  pleading  which  was  un- 
authorized and  should  have  been  stricken  out  on  motion. 

We  concur  in  the  views  expressed  by  counsel  for  appel- 
lees. 

The  case  of  Plough  v.  Reeves,  33  Ind.  181,  was  a  pro* 
ceeding  to  obtain  execution  upon  a  judgment  of  more  than 
ten  years'  standing.  The  defendant  answered  in  six  para- 
graphs. The  court,  on  the  motion  of  the  plaintifl^  struck 
out  the  third  and  fourth  paragraphs,  and  this  ruling  was  as- 
signed for  error  in  this  court.  This  court  held  that  iheie 
was  no  error  committed  by  the  court  below,  for  the  reason  that 
'^  no  pleadings  are  contemplated  or  required  in  a  proceeding 
of  this  kind.  It  is  a  simple  motion,  to  be  heard  by  the 
court,  in  a  summary  way." 

The  case  of  Hebel  v.  Scott,  36  Ind.  226,  was  a  pro- 
ceeding to  correct  a  judgment,  and  is  much  in  point 
The  court  below  sustained  a  motion  to  strike  out  several 
paragraphs  of  the  answer,  and  this  ruling  was  assigned 
for  error  here.  This  court  held  that  in  such  a  proceed- 
ing no  formal  pleadings  were  necessary  or  contemplated 
by  the  statute.  The  court  say:  *'We  see  no  error  in  this. 
In  such  motions  as  this,  special  pleadings  are  not  con- 
templated. The  application  is  to  the  court,  to  be  disposed 
of  in  a  summary  manner." 

The  right  result  having  been  reached,  we  will  not  reverse 
the  judgment  because  such  result  was  brought  about  by  a 
demurrer  instead  of  a  motion  to  strike  out  There  was  no 
error  in  sustaining  the  demurrer  to  the  petition. 
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If  the  appellants  had  excepted  to  the  judgment  of  the 
court  in  refusing  to  amend  the  former  judgment,  and  had  as- 
signed  such  action  of  the  court  for  error  here,  the  correctness 
of  such  ruling  would  have  been  presented  for  review  in  this 
court ;  but  there  was  no  exception  to  the  judgment,  and 
consequently  no  question  as  to  the  correctness  of  such  ruling 
arises  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

Pettit,  J.,  having  been  of  counsel,  was  absent 

y.  Applegate  and  y.  A.  Stein^  for  appellants. 

C.  A.  Ray,  for  appellees. 


Rayle  et  al.  z/.  The  Indianapous,  Peru,  and  Chkago 

Railroad  Company. 

l^jU^ctloV^'-^IHssobUioH  of  Temporary  Order, — Appeal, — ^Wher<^  an  appeal 
has  been  taken  to  the  Supreme  Court  from  an  order  dissolving  a  temporary 
injunction,  and  the  judgment  below  has  been  affirmed^  such  affirmation  does 
not  disposed  of  the  action  below  for  a  perpetual  injunction,  and  it  is  error  to 
sustain  a  motion  bjr  the  defendant  to  dismiss  the  action  for  that  cause. 

APPEAL  jfrom  the  Howard  Circuit  Court. 

Downey,  J. — ^This  was  a  complaint  by  the  appellants 
against  the  appellee,  the  object  of  which  was  to  enjoin  the 
defendant  therein  from  constructing  a  railroad  switch  or  side 
track  on  or  along  a  street  in  the  city  of  Kokomo,  in  front 
of  certain  real  estate  of  the  appellants.  A  temporary  in- 
junction was  granted  by  the  judge  of  the  court,  which  was 
afterward  in  term  dissolved,  and  from  the  judgment  dissolv- 
ing the  injunction  there  was  an  appeal  to  this  court,  and  the 
judgment  was  here  affirmed.     32  Ind.  259. 

After  the  decision  of  the  case  in  this  court,  a  supple- 
mental complaint  was  filed  by  the  plaintiffs  in  the  court  be- 
low, in  which  they  allege,  among  other  thiogs,  that  after  the 
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dissolution  of  the  injunction,  and  before  the  pisuntifis  could 
perfect  an  appeal  or  get  tiie  injunction  reinstated,  the  defend- 
ant unlawfully  constructed  and  laid  down  the  said  side  track 
mentioned  in  the  original  complaint;  and  tiiat  it  was  done 
on  Sunday,  when  the  plaintifis  could  not  invoke  the  aid  of 
the  courts- in  protection  of  their  rights  against  the  encroach- 
ments of  the  defendant ;  all  of  which  was  done  without  the 
consent  of  the  plaintiffs ;  and  that  the  defendants  have  con- 
tinuously used  said  side  track  ever  since  the  construetion 
thereof  as^  herein  set  forth,  to  the  great  injury  of  the  plain- 
tifJs.  Wherefore  they  ask  judgment  that  the  defendant  be 
perpetually  enjoined  from  using  said  side  track,  and  that  the 
same  be  abated  by  the  judgment  of  the  court,  etc. 

Thereupon  the  defendant  moved  the  court,  the  motion 
being  in  writing,  to  strike  the  cause  from  the  records  of  the 
court,  for  the  reason  that  the  same  had  been  theretofore 
finally  disposed  of  in  that  court,  and  upon  appeal  to  this 
court 

The  court  sustained  this  motion,  dismissed  the  action,  and 
rendered*  judgment  agsunst  the  plaintifl^  for  costs,  to  which 
the  plaintiff  excepted  by  bill  of  exceptions. 

This  action  of  the  court  is  assigned  for  error.  We  think 
it  was  erroneous.  The  order  of  the  court  from  which  the 
former  appeal  was  taken,  dissolving  the  temporary  injunc- 
tion which  had  been  granted,  did  not  terminate  the  action. 
On  the  final  hearing,  the  plaintiffs  might,  for  aught  that  we 
know,  have  been  able  to  show  themselves  entitled  to  a  per- 
petual injunction.  A  demurrer  to  their  complaint  had  been 
overruled  by  the  court,  showing  that  if  it  was  true  in  fact, 
the  court  thought  that  they  were  entitled  to  an  injunction. 
They  should  have  had  an  opportunity  to  have  shotni  It  to 
be  true  on  a  final  trial  or  hearing  of  the  cause.  Their 
action  could  not  rightfully  be  dismissed  on  motion  for  the 
reason  stated.  An  appeal  may  be  taken  to  this  court  fi'om 
an  order  dissolving  an  injunction,  but  whatever  may  be  the 
judgment  of  this  court  on  such  appeal,  the  action  itself  is 
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not  thereby  tennia^ted  2  G.  &  H.  2/7,  sec.  $7^;  G^^  v. 
Baldwin,  8  Blackf.  164;  TXumfsm  v.  Ada^^uj,  ?  lod*  151. 

No  brief  for  appellee. 

The  judgment  is  reversed,  with  costs,  ai^d  the  cause  re- 
manded, with  instructions  to  overrule  the  motion  to  dismiss 
the  action,  and  for  further  proceedings* 

C  N.  Pollard  and  C.  D.  Murray,  for  appellants* 


■Hi>  -•■ 


HOLMAN  V.  LanGTREE. 

PKOiossoaY  '^an^^^Aikf^Hom  o/Ass^^nmntt-^Vfhitte  >  compialiit  on  s  praoi- 
issoiy  note»  payable  to  o&e  not  a  party,  fails  to  allege  aigr  Uidoisemeiit  or 
assignment  of  the  note  to  the  plaintiff,  it  is  insufficient 

SA}a.—ynmf  Note, — Judgment, — ^A  judgment  on  a  joint  note  against  part  of 
die  makers  is  a  bar  to  an  action  against  &e  others. 

APPEAL  from  the  Ripley  Common  Pleas. 
Downey,  J. — This  was  an  action  brought  by  the  appdlee 
against  James  L.  Yater,  Abraham  Yater,  Jesse  L.  Holman, 
Heniy  Yater,  and  James  White,  on  two  promissoiy  notes. 
In  the  first  paragraph  of  the  complaint  it  is  alleged  that  the 
defendants,  by  their  note,  a  Copy  of  which,  with  the  indorse- 
ments thereon,  is  made  part  of  the  complaint,  the.defendants 
James  L.  Yater  and  Abraham  Yater,  partners,  as  James  L. 
Yater  &  Bro.,  the  said  Jesse  L.  Holman  and  Henty  Yater 
b^  their  firm  name  of  Holman  &  Yater,  and  the  said  James 
^&hite  by  his  proper  signature  indorsed  on  the  back  of  said 
xvc^te,  promised  to  pay  to  one  William  Wheeler  the  sum  of 
^t&e  hundred  dollars ;  that  Wheeler  indorsed  the  note  to  one 
I^avid  Undlay,  who  indorsed  the  same  to  the  plaintifi^  and 
that  it  remains  unpaid. 

The  second  paragraph  of  the  complaint  alleges  the 
Qiaking  of  another  note  £3r  the  same  amount  by  the  defend* 
^otSj,  payable  to  ssad  Wh^er,  but  iai}s  toall^e  aiiy  indorse- 
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ment  of  it  by  Wheeler  to  the  plaintiff)  or  to  any  one  else. 
The  notes  on  which  the  paragraphs  of  the  complaint  are 
founded  are  both  joint,  and  not  several  or  joint  and  several 
The  action  was  dismissed  as  to  White.  Separate  demurrers 
were  filed  to  each  of  the  paragraphs  of  the  complaint  by 
Jesse  L.  Holman  and  by  Henry  Yater,  which  were  overruled, 
and  they  excepted. 

Henry  Yater  then  answered,  denying  the  execution  of  the 
notes,  in  a  sworn  answer.  James  L.  Yater  and  Abraham 
Yater  answered,  setting  up  the  recovery  of  judgments  against 
them  on  the  same  notes,  by  the  plaintiff)  before  a  justice 
of  the  peace. 

Jesse  L.  Holman  answered,  setting  up  the  recovery  of  the 
judgments  by  the  plaintiff*  against  James  L.  Yater  and  Abra- 
ham Yater,  before  the  justice  of  the  peace,  and  that  replevin 
bail  was  entered  thereof  by  one  Voltz,  and  insisting  that  the 
plaintiff*  had  failed  to  use  proper  diligence  in  trying  to  make 
the  money  out  of  said  James  L.  Yater,  and  Abraham  Yater, 
and  said  Voltz.  He  also  filed  another  paragraph,  but  we 
need  not  notice  it  any  further,  as  we  think  the  case  is  in  his 
favor  upon  another  point.  The  plaintiff*  demurred  to  the 
first  paragraph  of  the  answer  of  Holman,  and  the  demurrer 
was  sustained.  He  excepted.  The  case  ended  in  the  ren- 
dition of  a  judgment  in  favor  of  the  plaintiff*  against  Jesse 
L.  Holman  alone.  He  appealed  and  has  assigned  as  errors 
the  overruling  of  the  demurrer  filed  by  him  to  the  second 
paragraph  of  the  complaint,  and  the  sustaining  of  the  de- 
murrer of  plaintiff*  to  his  answer. 

The  second  paragraph  of  the  complaint  is  evidently  in- 
sufficient, for  failing  to  show  any  indorsement  or  assignment 
of  the  note  on  which  it  is  founded  to  the  plaintiff! 

The  answer  of  Jesse  L.  Holman,  the  appellant,  setting  up 
the  recovery  of  the  judgments  on  the  notes  against  James 
L.  Yater  and  Abraham  Yater,  before  the  justice  of  the  peace, 
is  a  good  defence  to  the  action,  not,  we  think,  on  the  ground 
which  seems  to  have  been  in  the  mind  of  the  pleader,  but 
on  the  ground  that  a  judgment  on  the  joint  note  against 
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part  of  the  makers  is  a  bar  to  another  action  against  the 
others.  This  has  been  repeatedly  decided  by  this  court. 
Crosby  v.  yerolotnan,  37  Ind.  264,  and  the  cases  there  cited; 
Bamett  y.  ^uday,  38  Ind.  86.' 

The  judgment  is  reversed,  witb  costs,  and  the  cause  re- 
manded. , 

£  P.  Ferris  and  H.  T.  Lipperd^  for  appellant 


■«r»| 
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New  Trial. — Newly-Ducowred  Evidence^-^AJfidamL — ^An  affidavit  in  support 
of  a  motion  for  a  new  trial,  on  the  ground  of  newly-discovered  evidence,  is 
defecdve,  if  it  does  not  disclose  the  name  of  the  witness  for  whose  testimony 
the  new  trial  is  asked,  or  allege  that  the  name  is  unknown,  and  show  that 
diligence  has  been  used  to  procure  the  evidence  on  the  trial. 

Same.— To  justify  the  granting  of  a  new  trial  on  the  ground  of  newly-dis- 
covered evidence,  it  must  be  such  as  could  not  have  been  obtained  on  the  trial, 
by  reasonable  diligence,  and  must  not  be  merely  cumulative  or  for  the  pur- 
pose of  impeachment 

APPEAL  from  the  Hamilton  Circuit  Court. 

PETTrr,  C.  J. — ^Appellee  brought  suit  in  replevin  for  hogs 
against  the  appellant,  before  a  justice  of  the  peace.  The 
defendant  answered,  admitting  the  ownership  of  the  hogs  to 
be  in  the  plaintifi^  and  the  possession  of  them  by  himself, 
but  justifying  the  possession  as  marshal  under  an  ordinance 
of  the  town  of  Noblesville  in  relation  to  swine  running  at 
large,  and  providing  how  they  might  be  taken  up,  impound- 
ed, and  sold,  and  how  they  might  be  delivered  to  the  owner 
if  he  lived  one-half  mile  from  the  corporate  limits,  etc. 

There  was  a  trial  by  the  justice,  and  judgment  for  the 
plaintiflF.  Appeal  to  the  circuit  court,  and  trial  by  the  court 
without  a  jury,  with  the  same  result  .Motion  for  a  new  trial, 
for  the  reasons : 
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"  First.  The  decision  is  contrary  to  law. 

"  Second  The  decision  is  not  sustained  by  sufficient  evi- 
dence. 

'*  Third.  On  account  of  surprise  in  tlie  evidence  of  plaintiff 
which  ordinary  prudence  could  not  have  guarded  against 

"Fourth.  For  newly-discovered  evidence,  material  to  tbe 
defendafit,  which  he  could  not  with  reasonable  diljgeace 
have  discovered  and  produced  on  the  trial. 

"  Fifth.  For  errors  of  law  committed  by  the  court  during 
the  trial/' 

With  this  motion,  the  affidavits  of  the  defendant  and  his 
attorney  were  filed  as  to  newly-discovered  evidence,  but  tlie 
witness  by  whom  the  newly-discovered  evidence  could  be 
given  is  not  named,  nor  his  affidavit  procured,  though  he 
was  a  tenant  of  the  plaintiff  and  lived  within  half  a  mile 
of  the  place  of  trial,  and  was  the  keeper  of  the  hogs ;  nor 
is  it  shown  that  any  attempt  was  made  to  get  his  evidence 
on  the  trial,  but  only  that  what  he  would  swear  to  was  not 
known  to  the  defendant  till  after  the  trial,  and  that  this  un- 
named witness  would  swear  that  the  plaintiff  allowed  his 
hogs  to  run  at  large.  If  this  evidence  had  been  i^ven,  it 
ought  not  to  have  changed  the  finding  and  judgment;  but 
the  affidavits  are  utterly  defective,  in  not  showing  die  name 
of  the  witness,  or  that  it  was  unknown,  and  in  not  showing 
that  some  diligence  had  been  used  to  procure  his  evidence 
on  the  trial.  The  record  shows  that  th^  witness  lived  within 
half  a  mile  of  the  town,  was  the  tenant  of  the  plaintii!)  and 
had  charge  of  the  hogs ;  and  the  question  was,  whether  they 
were  allowed  to  run  at  large  by  the  consent  of  the  plaintiff 
The  smallest  amount  of  diligence  in  preparing  ibr  trial  would 
have  suggested  to  the  defendant  the  propriety  of  procuring 
the  evidence  of  the  tenant  of  the  plaintiff  and  the  keeper  of 
his  hogs. 

The  motion  for  a  new  trial  was  overruled,  and  this  ruling 
is  the  only  error  assigned  To  justify  the  granting  of  a 
new  trial  upon  the  ground  of  newly-discovered  evidence^  it 
must  be  such  as  could  not  have  been  obtained  on  the 
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had  by  reasonable  diligence,  and  must  not  be  merely  cumu- 
lative, nor  for  purposes  of  impeachment.  Tke  State  v. 
Clarky  16  Ind.  97. 

We  cannot  see  why  the  decision  is  contrary  to  law  or  the 
evidence.  It  is  true  that  the  plaintiff  and  defendant  some- 
what conflict  in  their  evidence,  but  we  cannot  disturb  the 
action  of  the  court  on  this  account ;  nor  can  we  see  that  the 
court  committed  any  error  of  law  during  the  trial. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant 

A,  F.  Shirts^  for  appellant. 

W.  CtBrien  and  R.  Graham^  for  appellee. 


Bodertha  v.  Spencer  et  al. 

Tax.— Zt>»  ^— Where  land  was  sold  and  conveyed  on  the  30th  day  of  De- 
cember, 1867,  ^^^  ^  mortgage  was  taken  to  secure  the  purchase-money,  and 
the  mortgage  was  foreclosed,  and  the  property  was  sold  by  the  sheriff  to  the 
mortgagee,  June  6th,  1870,  and  a  deed  was  made  June  6th,  187 1,  the  land 
not  having  been  redeemed; 
^tld^  that  the  land  was  liable  for  the  personal  taxes  assessed  against  the  mort- 
gagor, he  being  insolvent,  during  all  the  time  he  was  in  possession  of  the  land 
as  owner, 

APPEAL  from  the  Miami  Circuit  Court. 

OsBORN,  J. — The  appellant  filed  her  complaint,  for  the  pur- 
pose of  enjoining  the  defendants  from  selling  or  subjecting 
certain  real  estate,  described  in  the  complaint,  to  sale  for  cer- 
tain taxes,  and  to  remove  a  cloud  upon  her  title.  There  was 
a  demurrer  filed  to  the  complaint,  on  the  ground  that  it  did 
not  contain  facts  sufficient  to  constitute  a  cause  of  action, 
^hich  was  sustained.  Exceptions  were  duly  taken,  and  final 
judgment  was  rendered  against  the  appellant  upon  the  de- 
'^urrer.  The  ruling  of  the  court  in  sustaining  the  demur- 
rer is  assigned  for  error. 
Vol.  XL— 23 
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The  &cts  stated  in  the  complaint  are  as  follows :  On  the 
30th  day  of  December,  1867,  the  appellant  was  the  owner 
of  the  real  estate  described  in  the  complaint,  being  part  of  a 
lot  in  Peru,  Miami  county,  and  on  that  day  she  sold  and 
conveyed  it  to  one  Bradley  by  deed  of  conveyance.  Brad- 
ley paid  no  part  of  the  purchase-money,  but  to  secure  it, 
executed  his  promissory  note  and  a  mortgage  upon  the  prop- 
erty sold.  The  mortgage  was  duly  recorded  in  the  mortgage 
records  of  that  county.  On  the  13th  day  of  April,  1870,  a 
judgment  of  foreclosure  was  rendered  in  one  of  the  courts 
of  Miami  county  in  &vor  of  the  appellant  and  against  Brad- 
ley, for  an  amount  stated  in  the  complaint.  It  is  not  stated 
in  what  court  the  judgment  was  rendered.  The  allegation 
is,  "in  the  Miami  Court;"  nor  is  it  stated  that  the  decree  of 
foreclosure  was  rendered  upon  the  mortgage  executed  by 
Bradley  to  the  appellant  Very  likely  the  apparent  omis- 
sions were  mistakes  of  the  clerk  in  copying. 

On  the  6th  of  June,  1870,  the  sheriff  of  Miami  county 
sold  ''said  premises"  to  the  appellant,  by  virtue  of  an  order 
of  sale,  theretofore  issued  to  him  on  the  judgment  of 
foreclosure.  On  the  6th  day  of  June,  1871,  the  premises, 
not  having  been  redeemed,  were  by  the  sheriff  conveyed  by 
deed  to  the  appellant,  which  has  been  duly  recorded.  For 
the  year  1869,  there  was  placed  on  the  tax  duplicate  for 
Miami  county  against  Bradley  his  personal  taxes,  amounting 
to  forty  dollars  and  eighty-five  cents,  and  for  the  year  1870, 
his  personal  taxes,  amounting  to  three  doUars  and  fifly-three 
cents,  which,  with  the  interest  and  penalty  accrued;  amounts 
to  sixty  dollars;  no  part  of  it  is  the  tax  assessed  on  the 
land,  but  it  is  all  for  the  personal  tax  of  Bradley;  the  appel- 
lant has  paid  all  taxes  assessed  on  the  lands ;  the  lands  have 
been  advertised  for  sale  for  "said  delinquent  taxes  of  said 
Bradley,  but  wejre  not  sold ;"  Fulwiler,  the  auditor  of  the 
county,  is  about  adding  said  sums  on  the  tax  duplicate 
against  said  lot,  and  will  do  so  unless  restrained,  and  Spencer, 
the  treasurer,  will  again  offer  the  lot  for  sale  for  said  per- 
sonal taxes  of  Bradley.    It  is  also  alleged  that  such  apparent 
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lien  is  a  cloud  upon  her  tide ;  that  Bradley  is  insolvent,  etc. ; 
and  she*  asks  for  an  injunction  and  the  removal  of  the 
cloud,  etc. 

By  lie  conveyance  to  Bradley,  the  appellant  divested  her- 
self of  her  title  to  the  lot,  and  Bradley  became  the  owner 
of  it  The  ixK>rtgage  executed  by  Bradley  did  not  operate 
as  a  CQnve}rance  to  her.  She  held  it  only  by  way  of  and 
as  a  security.  She  was  not  even  entitled  to  possession  under 
it  2  &  &  H.  355.  Bradley,  being  the  owner  of  the  lot, 
i^ras  liable  for  taxes  upon  it,  and  it  was  properly  taxed  as 
iftis,  and  so  placed  upon  the  duplicate.  His  personal  prop- 
erty was  subject  to  seizure  for  such  taxes. 

The  statute  on  the  subject  is  as  follows : 

''Sec.  ID.  Every  person  of  full  s^eand  sound  mind,  not  a 
married  woman,  shall  list  the  real  and  personal  property, 
snbject  to  taxation,  of  which  he  is  the  owner,  situate  or 
being  in  the  county  in  which  he  resides.''     i  G.  &  H.  70. 

'^Sec.  19.  In  case  of  mortgaged  real  estate,  the  mortgagor 
shall,  for  the  purposes  of  taxation,  be  deemed  the  owner 
until  the  mortgagee  shall  have  taken  possession  of  the  mort- 
gaged premises,  after  which  the  mortgagee  shall  be  deemed 
the  owner."     i  G.  &  H.  72. 

"Sec.  112.  The  lien  of  the  State  for  all  taxes  for  state, 
county,  school,  road,  or  township  purposes,  shall  attach  on 
all  real  estate  on  the  first  day  of  January,  annually;  and 
such  lien  shall  be  perpetual  for  all  taxes  due  from  the  owner 
thereof,  which  have  heretofore  accrued,  or  shall  hereafter 
accrue,  with  the  interest  and  penalties  in  each  case,  until  pay- 
ment; which  lien  shall  in  no  wise  be  afiected  or  destroyed 
by  any  sale  or  transfer  of  any  such  real  estate."  i  G.  & 
H.99. 

*Sea  113.  All  the  property,  both  real  and  personal,  situ- 
ate in  any  county,  shall  be  liable  to  the  payment  of  all  taxes, 
penalties,  interest,  and  costs  charged  to  the  owner  thereof, 
^  such  county,  and  no  partial  payment  of  any  such  taxes, 
P^^ialties,  interest,  or  costs  shaU  discharge  or  release  any  part 
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or  portion  of  such  property,  until  the  whole  be  paid;  which 
lien  shall  in  no  wise  be  afTected  or  destroyed  by  any  sale  or 
transfer  of  any  such  personal  property."     i  G.  &  H.  lOO. 

'*Sec.  145.  On  the  day  mentioned  in  the  notices,  the 
county  treasurer  shall  commence  the  sale  of  suchlands^ 
and  shall  continue  the  same  from  day  to  day,  until  so 
much  of  each  parcel  assessed,  or  belonging  to  each  per- 
son assessed,  shall  be  sold  as  will  pay  the  taxes,  interest, 
and  charges  thereon,  or  chargeable' to  such  person  in  said 
county."     I  G.  &  H.  105. 

Bradley  was  entitled  to  the  possession  of  the  lo^  and  in 
the  absence  of  an  averment  to  the  contrary,  the  presumption 
is  that  he  was  in  possession,  and  it  was  properly  taxed  to 
him.  The  personal  taxes  assessed  and  charged  to  him  ac- 
crued during  the  time  that  he  was  the  owner  of  the  lot,  and 
under  the  sections  above  quoted,  became  a  lien  upon  it^  and 
for  the  collection  and  payment  of  which  it  became  and  was 
liable  to  be  sold.  The  statute  is  too  plain  on  the  subject  to 
require  comment.    See  Cones  v.  Wilson,  14  Ind.  46$. 

The  judgment  is  affirmed,  with  costs. 

H.  I.  Shirk  and  %  Mitchell,  for  appellant 

N.  O.  Ross  and  /?.  P.  Effinger,  for  appellees. 


Hunter  v.  Mathis. 

MAuaous  Prosecution.— 6^/viif//  ^Mr^x.— Daring  the  whole  time  of  diar 
proceedings,  grand  jurors  are  protected  in  the  dischaige  of  their  dntieSy  aad 
no  action  or  prosecution  can  be  supported  against  them  in  conaeqiieiioe  of 
their  finding,  however  it  may  be  dictated  by  malice  or  be  destitute  of  proial)!^ 
foundation. 

Same. — Pleading, — General  Denial, — ^In  an  action  against  a  grand  juror  fsr 
malicious  prosecution,  the  defendant  may  avail  himself  of  the  pfotedioft 
afforded  him  by  the  kw,  under  an  answer  of  general  denial. 

APPEAL  from  the  Warren  Circuit  Court 
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Downey,  J. — ^This  was  an  action  by  the  appellee  against 
tbe  appellant  and  another  for  malicious  prosecution.  The 
defendant  answered  by  a  general  denial.  A  trial  by  jury 
terminated  in  a  verdict  against  the  appellant  for  eight  hun- 
dred dollars,  and  in  favor  of  the  other  defendant  The  ap- 
pellant moved  the  court  to  grant  a  new  trial  for  the  reason, 
among  others,  that  the  evidence  was  not  sufficient  to  justify 
the  verdict  of  the  jury.  This  motion  was  overruled  and 
judgment  rendered  against  the  appellant  for  the  amount 
inentioned  in  the  verdict  and  costs. 

The  errors  assigned,  among  other  questions,  present  that 
relating  to  the  correctness  of  the  ruling  of  the  court  in  re- 
fta^g  to  grant  a  new  trial. 

Hk  complaint  charges  that  the  appellant,  maliciously,  and 
ivithout  probable  cause,  procured  the  appellee  to  be  indicted 
for  a  failure  to  comply  with  the  estray  law;  that  he  was  ar- 
laested,  gave  bail,  and  that  the  indictment  was  quashed  on 
his  motion,  and  alleges  damages  sustained  by  him  in  conse- 
quence of  the  prosecution. 

The  evidence  shpws  that  the  appellant  was  foreman  of  the 
grand  jury  which  found  the  indictment  against  the  appellee, 
and  all  that  he  did  and  said  in  favor  of  finding  the  indict- 
fnent  was  done  and  said  as  such  grand  juror.  Some  of  the 
^tnesses  testify  that  he  was  active  and  zealous  in  favor  of 
finding  the  indictment;  that  he  requested  the  deputy  prose- 
cuting attorney  to  hunt  up  the  law  relating  to  the  of!ence 
before  the  indictment  was  agreed  upon,  and  that  afterward 
he  urged  the  prosecuting  attorney  to  draw  up  the  indictment. 

Other  witnesses  thought  that  he  was  not  more  active  in 
that  than  in  other  cases  which  came  before  the  grand  jury. 

We  are  of  the  opinion  that  the  judgment  cannot  be  sus- 
tained "  During  the  whole  of  their  proceedings,  the  grand 
jury  are  protected  in  the  discharge  of  their  duty,  and 
no  action  or  prosecution  can  be  supported  against  them  in 
coiisequence  of  their  finding,  however  it  maybe  dictated  by 
^^  alice,  or  destitute  of  probable  foundation/'  i  Chit  Crim. 
^^^w,  323.    The  doctrine  on  the  subject  is  laid  down  in 
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I  Hawkins  Pleas  of  the  Crown,  p.  349,  ch.  ^2,  sec.  5,  as  follows: 
*'  Yet  it  seems  to  be  certain  that  no  one  is  liable  to  any  prose 
cution  whatsoever,  in  reject  of  any  verdict  given  byhlmina 
criminal  matter,  either  upon  a  grand  or  petit  jury.  For 
since  the  safety  of  the  innocent,  and  punishment  of  tibe 
guilty,  doth  so  much  depend  upon  the  fair  and  upright  pnh 
ceeding  of  the  jurors,  it  is  of  the  utmost  consequence  that 
they  should  be  as  little  as  possible  under  the  influence  of 
any  passion  whatsoever.  And  therefore  lest  they  should  be 
biassed  with  the  fear  of  being  harassed  by  a  vexatious  sA 
for  acting  according  to  their  consciences  (the  danger  of 
which  might  easily  be  insinuated,  where  powerful  men  fit 
warmly  engaged  in  a  cause,  and  thoroughly  prepossessed  of 
fhe  justice  of  the  side  which  they  espouse),  the  law  will  not 
leave  any  possibility  for  a  prosecution  of  this  kind" 

Few  persons  would  be  willing  to  act  as  grand  jurors^  i( 
upon  the  testimony  of  their  fellows  or  others  who  are  eo- 
trusted  with  the  performance  of  duties  in  connection  widi 
their  deliberations  concerning  the  manner  in  which  they  dis* 
charged  their  duties,  whether  with  too  much  activity  and 
zeal  or  not,  they  would  be  liable  to  be  subjected  to  an  action 
and  to  the  payment  of  damages.  Doubdess,  if  we  should 
depart  from  the  rule  which  has  come  down  to  us  approved 
by  the  wisdom  of  ages,  we  should  soon  appreciate  more 
fully  the  wisdom  of  the  rule  and  the  reasons  upon  which  k 
is  founded.  Let  it  be  conceded  that  grand  jurors  are  some- 
times influenced  by  improper  motive^  which  it  is  believed 
is  not  often  the  case,  and  still  the  evils  which  would  result 
from  any  other  rule  would  be  £ir  more  frequent  and  peroi* 
cious  than  those  resulting  from  this. 

There  are  several  other  questions  presented  by  the  assign- 
ment of  errors,  which  would  require  serious  and  thorough 
examination  before  we  could  affirm  the  judgoient.  We  aie 
so  fully  satisfied,  however,  that  the  judgment  shoidd  .be  re- 
versed upon  the  evidence,  that  we  think  it  not  necessary  to 
consider  the  questions  to  which  we  have  alluded 
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The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
sianded,  with  instntctions  to  grant  a  new  trial,  and  for 
further  proceedings  in  accordsoice  with  this  opinion. 

On  Petition  for  a  Rehearing. 

Downey,  J. — ^A  petition  for  a  rehearing  has  been  filed  in 
this  case,  in  which  it  is  contended  with  great  apparent  ear- 
nestness that  the  fact  that  the  appellant  was  a  grand  juror 
must  have  been  specially  pleaded,  in  order  to  entitle  him  to 
the  protection  of  the  law,  and  that  if  such  was  not  the  case, 
there  was  no  legal  evidence  that  he  was  a  grand  juror. 

In  support  of  the  first  position  reference  is  made  to  sec. 
€6  and  sec.  91  of  the  code.  The  first  named  section  declares 
that  defences,  except  the  mere  denial  of  the  facts  alleged  by 
the  plaintiff,  shall  be  pleaded  specially ;  and  the  last  named 
section  declares  that  under  a  mere  denial  of  any  allegation 
no  evidence  shall  be  introduced  which  does  not  tend  to 
negative  what  the  party  making  the  allegation  is  bound  to 
prove. 

We  cannot  perceive  the  force  of  the  citations  in  support 
of  the  posi^'on  for  which  counsel  contends.  The  plaintifT 
alleges  in  his  complaint  that  the  defendant  instituted  the 
prosecution  against  him,  first,  maliciously;  and,  second, 
without  probable  cause.  These  two  propositions,  with  the 
other  necessary  fact  or  facts,  he  was  bound  to  prove  under 
file  general  denial;  and,  according  to  the  sectioh  of  the  code 
last  quoted,  the  defendant  might  give  any  evidence  which 
tended  to  negative  either  or  both  of  them.  In  Ammerman 
V.  Crosby,  26  Ind.  451,  where  there  was  no  answer  except  a 
general  denial,  this  court  said:  ^This  suit  is  for  a  malicious 
prosecution  against  the  defendant,  for  causing  such  arrest  and 
imprisonment  In  order  to  sustain  the  action,  it  was  neces- 
sary that  the  prosecution  should  have  been  instituted  with- 
out probable  cause,  and  also  that  it  should  have  been  done 
maliciously.  The  want  of  probable  cause  was  not  sufficient 
without  malice,  nor  would  malice  be  sufficient  if  there  was 
probable  cause.    The  jury  may  infer  malice  from  the  want  of 
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probable  cause^  as  a  matter  of  fact,  but  no  such  inference 
arises  as  a  matter  of  law.  Any  evidence  tending  to  show 
probable  cause,  or  rebut  any  inference  or  proof  of  malice, 
would  be  legitimate.  Newell  y.  Downs,  8  l^lackf.  523;  Wil- 
kinson V.  Arnold,  11  Ind.  45."  Before  the  enactment  of  the 
code,  such  evidence  was  admissible  under  the  general  issue. 
I  Chit.  Plead.  491 ;  Radde  v.  Ruckgaber,  3  Duer,684;  Blaci 
V.  Sugg,  Hardin,  556;  Stone  v.  Stevens,  12  Conn.  219;  J&ts/ 
V.  Harris,  12  Abbott  Pr.  446;  2  Greenl.  Ev.,  sec.  457. 

As  to  the  question  of  evidence,  it  should  be  enough  to 
say  that  not  only  was  there  no  objection  to  the  evidence  ad- 
duced to  show  that  the  defendant  was  a  grand  juror  and  the 
foreman  of  the  grand  jury;  but  the  evidence,  consisting 
of  the  indictment,  with  the  indorsement  of  the  defendant 
thereon  as  foreman,  and  the  evidence  of  several  witnesses 
to  the  fact,  was  introduced  by  the  plaintifi^  as  a  part  of  the 
evidence  to  make  out  Uis  case.  It  should  not  now  be  con- 
tended that  the  best  evidence  was  not  produced  of  which 
the  case  would  allow,  if  this  evidence  should  be  held  to  be 

/  _  _  _ 

secondary.  We  are  referred  by  counsel  to  the  case  of  The 
President,  etc.,  of  The  C.&W.  R.  R.  Co.  v.  Wrigkt,  5  Ind. 
^52,  and  I  Smith  Lead.  Cas.  765  and  773.  But  these  au- 
thorities refer  to  cases  of  trespass,  where  the  matters  of 
defence  were  by  way  of  confession  and  avoidance,  and  not 
cases  like  the  one  under  consideration,  where  the  bsX  to  be 
proved  or  disproved  was  one  of  the  essential  fiurts  to  be 
made  out  in  order  to  sustain  the  plaintiff's  action. 

The  petition  is  overruled. 

y.  McCabe,  for  appellant. 

%  Buchanan,  for  appellee. 
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Th£  Maux  Ferry  Gravel  Road  Co.  v,  Branegan*  in^ 

CoKPOtLKTKfS^^Premissory  NoUr^Demand, — Suit  on  an  instrument  of  writing, 
as  follows : 

^FftANKUNylMD.,  December  i8th,  1868. 
"I50.      TUASURSR  OF  Maux  F^ry  Gravel  Road  Com-      f  50. 

PANY. 

*'  Will  pay,  one  year  after  date,  to  N.  S.  Branegan,  or  bearer,  the  sum  of  fifly 
doUais,  with  interest  from  date,  at  the  rate  of  ten  per  cent,  per  annum.  By 
order  of  the  board  of  directois. 

[Signed]  James  M.  ALSZAiniER,  IVesident. 

"Isaac  Sawin,  Secretary." 

Held^  that  this  might  be  treated  as  the  promissory  note  of  the  coiporation,  and 
that  no  demand  of  payment  before  suit  was  necessary. 

Same. — Directors, — CompemaHon  for  Services. — ^Where  the  directors  of  a  gncvel 
road  company  are  elected  to  serve  without  compensation,  they  cannot  recover 
compensation  for  their  services. 

Same. — If  there  is  no  provision  made  in  the  law  tmder  which  a  corporation  is 
oiganized,  or  in  a  by-law  of  the  corporation,  or  in  a  contract  of  the -corporation 
bj  which  compensation  is  to  be  made  to  the  directors  for  services,  compensa- 
tion cannot  be  recovered;  and  in  the  absence  of  such  provision,  the  making 
of  an  allowance  by  the  board  of  directors  to  themselves  and  the  issuing  of  an 
Older  or  bond,  as  a  compensation  for  past  services,  are  invalid* 

APPEAL  from  the  Johnson  Common  Pleas. 

Downey,  J. — Suit  by  the  appellee  against  the  appellant ; 
judgment  against  the  defendant,  and  appeal  by  it  to  this 
court  Errors  are  assigned  as  follows :  first,  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action ;  second,  sustaining  the  demurrer  of  the  plaintiff  to 
the  second  paragraph  of  the  answer ;  third,  sustaining  the 
demurrer  to  the  third  paragraph  of  the  answer ;  and,  fourth, 
overruling  the  motion  for  a  new  trial. 

The  complaint  is  on  the  following  writing : 

"  Frankun,  Ind.,  Dec.  18,  1868. 

''^50       Treasurer  of  the  Maux  Ferry       ^50 

Gravel  Road  Co. 

"  Will  pay,  one  year  afterdate,  to  N.  S.  Branegan,  or  bearer, 
the  sum  of  fifty  dollars,  with  interest  from  date,  at  the  rate  of 
ten  per  cent,  per  annum.     By  order  of  the  board  of  directors* 
[Signed]  James  M.  Aleicander,  President. 

"Isaac  Sawin,  Secretary." 
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It  alleges  that  on  the  i8th  day  of  December^  1868,  the 
defendant,  by  her  bond  of  that  date,  signed  by  James  M. 
Alexander,  president  thereof,  and  attested  by  Isaac  Sawin, 
the  secretary  thereof,  a  copy  of  which  bond  is  filed  herewith, 
promised  to  pay  to  said  plaintiff,  by  the  name  and  style  of 
N.  S.  Branegan,  one  year  after  the  date  thereof,  the  sum  of 
fifty  dollars^  with  interest  at  the  rate  of  ten  per  cent  per 
annum;  which  said  bond  remains  due  and  wholly  unpaid; 
wherefore  the  said  plaintiff  demands  judgment  against  the 
said  defendant  for  seventy-five  dollars,  and  other  proper 
relief. 

According  to  the  case  of  Tke  Indiana  and  lUinais  Centrd 
Railroad  Co.  v.  Davis^  20  Ind.  6,  the  instrument  on  which 
the  complaint  is  founded  may  be  treated  as  the  promissory 
note  of  the  company,  and  no  demand  of  payment  befine 
suit  was  necessary.    The  complaint  is  good. 

The  second  paragraph  of  the  answer  alleges  that  the  bond 
is  illegal  and  void,  in  this,  that  on  the  28th  day  of  Decem- 
ber, 1868,  and  from  thence  until  long  after  the  execution  of 
said  bond,  James  M.  Alexander,  Peterson  K.  Parr,  Isaac 
Sawin,  William  Ditmars,  and  the  plaintifi^  were  the  directors 
of  said  company  and  acting  as  such,  and  that  at  the  same 
time  said  Alexander  was  president,  Parr  treasurer,  and 
Sawin  secretary  thereof;  that  on  the  said  i8th  day  of  D^ 
cember,  1868,  the  said  directors,  including  the  plaintiff,  held 
a  meeting,  and  at  said  meeting  adopted  a  resolution,  in  the 
words  and  figures  following : 

"  Ordered :  The  officers  of  the  Manx  Ferry  Gravel  Road 
allow  themselves,  in  bonds,  a  reasonable  compensation 
for  their  services :  James  M.  Alexander  and  P.  K.  Parr  ^lOO 
each;  N.  S.  Branegan,  William  Ditmars,  and  Isaac  Sawin 
$50  each." 

That  said  bond  was  issued  to  the  plaintiff  for  this  allow- 
ance, being  for  his  services  as  director,  under  and  in  pursu- 
ance of  this  resolution,  and  without  any  other  authority 
whatever;  wherefore,  etc. 

The  third  paragraph  is  substantially  like  the  second,  with 
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the  additional  allegations,  that  neither  the  articles  of  asdocia- 
tion  nor  by-laws  of  the  company  provide,  nor  did  the  com- 
pany, by  its  officers,  agents,  or  otherwise,  agree  with  said 
directorsy  w  any  of  them,  that  any  salary,  fee,  emolument, 
or  compensation  of  any  kind,  should  be  paid  them  for  their 
services ;  that  the  stockholders  were  not  notified  of  said 
meeting,  nor  were  the  claims  of  the  directors,  or  either  of 
ihem,  ever  submitted  to  or  passed  upon  by  the  stockholders ; 
that  at  the  time  of  said  meeting,  the  company,  as  said  direc- 
tors well  knew,  was  largely  indebted  to  divers  other  creditors 
and  stockholders,  and  that  said  resolution  was  adopted  by 
said  directors  with  the  fraudulent  design  of  preferring  their 
own  claims,  and  without  the  knowledge,  consent,  or  approval 
of  said  stockholders. 

The  questions  discussed  under  the  second,  third,  and 
fourth  assignments  of  error  are  the  same.  It  is  insisted  by 
counsel  for  the  appellant  that  the  directors  cannot  thus  allow 
themselves  for  services ;  that  they  cannot  recover  for  services 
as  such,  in  the  absence  of  a  provision,  allowing  them  pay, 
in  the  articles  of  association,  in  the  by-laws,  in  some  con- 
tract with  the  stockholders,  or  some  custom  or  usage  allow- 
kig  them  compensation.  It  is  claimed  that  the  office  of 
director  is  g^ierally  regarded  as  merely  honorary ;  that  the 
directors  chosen  are  usually  the  chief  promoters  of  the  com- 
pany, and  seek  the  office  mainly  for  the  purpose  of  looking 
lifter  their  own  interests ;  that  it  is  generally  understood  by 
tSiem,  and  by  the  stockholders  who  elect  them,  that  they 
Will  charge  noliiing  for  their  services ;  and  that  if  the  con- 
trary is  intended,  it  should  be  specified  in  the  articles  of 
association,  in  the  by-laws,  or  in  some  contract,  or  be  sanc- 
tioned by  some  custom  or  usage.  It  is  further  contended, 
that  if  the  directors  were  entitled  to  a  compensation,  they 
could  not  fix  the  amount  of  such  compensation  and  pay  the 
same  out  of  the  fiinds  of  tiie  company,  or  issue  the  obliga- 
tions of  the  company  to  themselves  therefor ;  that  they  are 
the  trustees  of  the  corporation  and  its  stockholders,  and  as 
auch  should  pay  as  small  an  amount  as  they  legally  can. 
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while  as  claimants  they  are  interested  in  getting  as  much  as 
they  can. 

It  seems  to  be  settled  that  when  the  directors  of  such  a  ' 
corporation  are  elected  to  serve  without  compensation^  they 
cannot  recover  a  compensation  for  services.  It  seems  clear, 
also/ that  if  there  is  provision  made  in  the  law  under  which 
the  corporation  is  organized,  or  in  a  by-law  of  the  company, 
or  in  a  contract  of  die  company,  by  which  compensation  is 
to  be  made  for  services,  it  may  be  claimed  and  recovered. 

In  this  case,  however,  there  is  nothing  in  the  law  under 
which  the  company  is  organized,  in  its  by-laws,  or  in  any 
contract,  which  settles  the  question  whether  the  directors 
are  or  are  not  to  be  paid  for  their  services  as  such. 

Under  these  circumstances,  in  our  opinion,  the  directors 
are  not  entitled  to  recover  for  their  services.  We  think  it 
may  fairly  be  presumed  that  they  undertook  to  serve  gratu- 
itously so  far  as  the  duties  of  directors  were  concerned. 

In  Dunstan  v.  Imperial  Gas  Lights  etc.^  Co.^  3  B.  &  Ad. 
125,  it  was  said:  ''Here  is  a  statute  which  provides,  that  cer- 
tain persons  in  this  corporation  shall  be  directors,  and  sec. 
71  points  out  some  of  their  duties  and  powers;  and  they 
are  duties  and  powers  as  unlike  those  of  a  servant  as  they 
can  well  be.  They  are,  in  iact,  those  of  managers  or  gov- 
ernors. The  act  itself  says  nothing  of  remuneration ;  and  I 
cannot  see  how,  in  point  of  law,  persons  in  the  situation  of 
these  directors  could  maintain  any  action  for  a  recompense, 
at  least  unless  there  had  been  a  resolution  under  seal  in  the 
nature  of  a  by-law.  Looking  at  the  character  of  their 
duties,  I  am  of  opinion  that  these  directors,  however  con- 
venient it  might  be  that  some  remuneration  should  be 
awarded  them  for  their  services,  were  not  entitled  to  it  by 
the  resolution  given  in  evidence  in  this  cause." 

The  resolution  referred  to  was  one  not  under  seal,  passed 
at  a  meeting  of  the  company,  which  allowed  to  directors  for 
attendance  at  courts,  committees,  etc.,  one  guinea  for  each 
time, 

In^  Loan  Association  w.  SUmemetz^  29  Pa.  St  534,  it  was 
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held  that  a  director  of  p,  corporation  elected  to  serve 
without  compensation  could  not  recover  against  the  com- 
pany for  services  rendered  in  that  capacity,  or  for  such  as 
were  incidental  to  his  office  of  director.  It  was  also  held 
that ''  a  resolution  passed  by  the  corporation  after  the  ser- 
vices were  rendered,  that  such  director  be  psdd  a  certain 
sum  for  services  rendered  as  chairman  of  a  committee,  was 
without  consideration,  and  imposed  no  obligation  on  the 
corporation  that  could  be  enforced  by  action."  There  was 
no  express  regulation  or  contract  that  the  director  was  to 
seiVe  without  pay.  There  was  simply  no  regulation  of  any 
kind  on  the  subject  It  seems  to  have  been  inferred  that  he 
was  to  serve  without  compensation,  because  no  regulation 
existed  by  which  he  was  to  be  paid.  The  court  in  this  case 
uses  this  strong  language :  **  It  would  be  a  sad  spectacle  to 
see  the  managers  of  any  corporation,  ecclesiastical  or  lay, 
civil  or  eleemosynary,  assembling  together  and  parcelling 
out  among  themselves  the  obligations  or  other  property  of 
the  corporation  in  payment  for  their  past  services/' 

In  KUpairick  v.  The  Penrose  Ferry  Bridge  Co.y  49  Pa.  St. 
118,  decided  on  the  authority  of  the  above  case,  the  same 
doctrine  is  laid  down,  and  in  the  course  of  the  opinion,  the 
court  uses  this  language:  "Corporate  offices  are  usually 
filled  by  the  chief  promoters  of  the  corporation,  whose  interest 
in  the  stock  or  in  other  incidental  advantages  is  supposed  to 
be  a  motive  for  executing  the  duties  of  the  office  without 
compensation,  and  this  presumption  prevails  until  overcome 
by  an  express  pre-arrangement  of  salary."  It  was  also  said 
that  this  rule  is  just  as  applicable  to  presidents  and  treasur- 
ers, or  other  officers,  as  to  directors. 

In  New  York  and  New  Haven  Railroad  Co.  v.  Ketchum^ 
27  Conn.  170,  it  was  held  that  a  director  of  a  corporation  is 
not  entitled  to  compensation  for  services  rendered  to  the  cor- 
poration, unless  the  services  are  most  unquestionably  beyond 
the  range  of  his  official  duties. 

We  refer  to  the  following  additional  authorities :  Butts  v. 
Wood,  38  Barb.  181 ;  Coleman  v.  TTte  Second  Avenue  Rail- 
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road  Co.^  38  N.  Y-  aoi;  Hodgis  v.  The RxUemd  and  ButUng'^ 
ton  RaUroad  Co.,  29  Vt  220;  Frayhr  v.  Sonom  Mming  O.^ 
17  Cal.  594;  Angell  &  Ames  Corp.  sec.  317. 

The  allowance  made  by  the  directors  in  this  case  Tvas  fbr 
past  services,  as  appears  from  the  fact  that  tbe  orders  or 
bonds  were  issued  on  the  same  day  on  which  the  allowance 
was  made.  The  making  of  tiae  allowaace  and  issuing  the 
order  or  bond  for  such  past  services  gave  no  validity  to  the 
claim*  If  it  was  widiout  legad  and  binding  fiorce  or  obla- 
tion before  its  allowance  by  the  directors,  and  before  the 
issuing  of  the  order  therefor,  it  remained  so  afterward. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  oveirule  the  demarrers  to  the 
paragraphs  of  the  answer,  and  for  further  proceedings. 

D.  Howey  for  appellant 

G.  M.  Oventreet  and  A.  B  Hunter^  for  appellee. 
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146  348|  "IBx^tkK^-^Refmning  Deed.-^To  endtk  a  paity  to  liave  a  deed  vefenaed  on 
the  ground  of  mistake,  it  must  be  shown  that  the  infeentton  and  zffsemat 
of  both  parties  to  the  deed  were  by  mistake  misrepresented  by  the  tenns  of 
the  deed. 
Same. — Mistake  of  Law, — ^Where  it  is  sought  to  refonn  a  written  instrmnent 
OR  the  ground  of  mistake,  and  it  is  not  shown  but  that  the  instrument  speaks 
just  as  the  parties  desired  it  should,  the  mistake  is  a  mistake  of  law  as  to  the 
legal  effect  of  the  terms  of  the  instrument ;  and  fbr  mistake  of  law,  except  in 
cases  of  peculiar  character,  no  relief  can  be  granted. 

APPEAL  fh>m  the  Posey  Qrcuit  Court. 

WoRDEN,  J.*— This  was  an  action  by  the  appellants  against 
the  appellee,  to  recover  possession  of  certain  real  estate 
The  plaintifis  claimed  as  beirs^aMaw  of  William  and  Jane 
Rogers.    William  and  Jane  Rogers,  fbr  the  consideration  of 
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eight  hundtied  dollars,  had  conveyed  the  property  to  Preston 
C.  Rogers  and  John  Cox,  as  trustees  for  Elizs^th  Rogers, 
l3y  deed  dated  November  8th,  1842,  'with  the  following 
iaiendum  clause:  ^To  have  and  to  hold  the  above  bar- 
gained and  sold  premises  with  the  appurtenances  unto  them, 
the  said  Pre^on  C  Rogers  and  John  Cox,  as  trustees  for 
the  said  Elizabeth,  and  for  her  sole  and  proper  benefit  and 
behoof,  and  for  no  other  purpose  whatever,  during  the  natural 
life  of  the  said  Elizabeth ;  and  at  her  death  to  descend  to 
the  children  of  the  said  Elizabeth,  if  any  she  have,  a^d  if 
not,  to  her  assigns  forever." 

The  defendant  claimed,  under  a  oooveyance  in  fee  from 
the  said  Elizabeth  and  her  husband,  she  having  intermarried 
with  one  Harrison  Newsome.  William  and  Jane  Rogers  died 
in  1845,  s^d  before  the  commencement  of  diis  action  the 
said  Elizabeth  died  wkhout  issue. 

The  complaint  alleges  all  the  &cts.  The  case  has  hereto- 
lore  been  in  this  court,  wherein  we  held  that  the  complaint 
was  good  We  also  held,  after  a  careful  consideration,  that 
the  deed  of  Wfiliam  and  Jane  Rogers  only  conveyed  a  life 
interest  to  said  Elizabeth.    35  Ind  474. 

After  the  cause  went  back  from  this  court  the  defendant 
answered,  iirst,  by  gen^^  denial ;  second,  **  that  in  draw- 
ing the  deed  fi>r  said  land  from  Rogers  and  wife  to  trustees 
for  Elizab^h,  there  was  a  mistake  and  error  committed,  in 
thb,  viz.:  that  it  was  the  intuition  of  said  Rogers  and  wife 
to  deed  said  land  to  the  children  of  Elizabeth,  if  she  should 
have  any,  but  if  not,  that  said  Elizabeth  should  take  in  fee 
without  any  restraint  but  that  of  conveying  to  the  prejudice 
of  her  children ;  wherefore  defendant  prays  said  deed  may 
be  in  that  respect  reformed" 

The  plaintifis  demurred  to  the  second  paragraph  of  the 
answer  for  want  of  sufficient  facts,  etc.,  but  the  demurrer  was 
overruled,  and  they  excepted.  The  plainti0s  declined  to 
xeply  and  final  judgment  was  rendered  for  the  defendant 

The  question  presented  for  our  decision  iiwolves  the  cor- 
sectness  of  the  ruling  on  the  denmrren 
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The  answer,  in  our  opinion,  was  fatally  defective,  and  the 
demurrer  should  have  been  sustained.  It  may  be  gathered 
from  the  averments  of  the  answer,  taken  in  connection  with 
the  terms  of  the  deed  as  executed,  that  it  was  the  intention 
of  the  grantors  to  convey  to  said  Elizabeth  an  estate  for 
life,  with  remainder  in  fee  to  her  children,  contingent  upon 
the  event  of  her  having  children,  with  further  remainder 
in  fee  to  herself,  contingent  upon  the  event  of  her  having  no 
children.  We  need  not  inquire  whether  a  further  remainder 
could  have  been  created,  after  the  creation  of  the  first  con* 
tingent  remainder  in  fee. 

We  pass  by  this  and  kindred  considerations,  and  assume 
that  if  the  intention  of  the  grantors  had  been  carried  out; 
the  fee  would,  in  some  way,  have  been  vested  in  Elizabeth, 
she  having  no  children. 

The  answer  alleges  only  what  was  the  intention  of  the 
grantors,  and  is  silent  as  to  the  intent  of  the  grantees. 
"  Equity  interferes  in  cases  of  written  agreements,  where 
there  has  been  an  innocent  omission  or  insertion  of  a  ma- 
terial stipulation,  contrary  to  the  intention  of  both  parties." 
I  Story  Eq.,  sec.  155.  We  quote  the  following  paiagn^h 
from  the  opinion  of  Brown,  J.,  in  the  case  of  Nevius  v.  Dun- 
i^P>  33  N.  Y.  ()^(>\  " The  rule  is  well  expressed  by  Chief 
Justice  Spencer,  in  delivering  the  opinion  of  the  court  of 
errors  in  Lyman  v.  The  United  Insurance  Co.^  17  Johns.  373: 
'  Jt  is  not  enough  in  cases  of  this  kind  to  show  the  sense  and 
intention  of  one  of  the  parties  to  the  contract.  It  must  be 
shown  incontrovertibly  that  the  sense  and  intention  of  the 
other  party  concurred  in  it;  in  other  words,  it  must  be 
proved  that  they  both  understood  the  contract  as  it  is 
alleged  it  ought  to  have  been,  and  in  fact  it  was,  but  for  the 
mistake.  -  It  would  be  the  height  of  injustice  to  alter  a  con- 
tract on  the  ground  of  mist^e,  when  the  mistake  arises 
from  misconception  of  one  of  the  parties  in  consequence  of 
his  imperfect  explanation  of  his  intentions.  If  it  be  clearly 
shown  that  the  intention  of  one  of  the  parties  is  mistaken 
and  misrepresented  by  the  written  contrjact^  that  cannot  avail 
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unless  it  be  farther  shown  the  other  party  agreed  to  it  in  the 
same  way,  and  that  the  intention  of  both  of  them  was  by 
mistake  misrepresented  by  the  written  contract/  " 

But  there  is,  if  possible,  a  still  more  fatal  defect  in  the  answer. 
It  is  not  alleged  that  anything  was  omitted  in  the  deed  that 
was  directed  to  be  inserted,  or  that  anything  was  inserted, 
by  mistake  or  otherwise,  contrary  to  the  direction  of  the  par- 
ties. The  instrument  speaks,  for  aught  that  appears,  just  as 
the  parties  desired  that  it  should.  The  mistake,  then,  if 
any  was  made,  was  a  mistake  of  law  as  to  the  legal  eflect 
of  the  deed  as  executed. 

It  may,  perhaps,  be  supposed  that  a  scrivener  was  em- 
ployed to  prepare  the  deed,  to  whom  the  parties  explained 
their  purposes  in  the  matter,  and  that  he  prepared  such  an 
instrument  as  he  supposed  would  be  available  in  carrying 
them  out,  and  that  the  grantors  executed  it,  all  parties  sup- 
posing that  the  terms  employed  would  be  sufficient  to  ef- 
fectuate such  purposes.  If  so,  and  if  in  this  they  were  mis- 
taken, it  was  a  mere  mistake  of  law,  from  which,  except  in 
cases  of  peculiar  character,  no  relief  can  be  granted,  i  Story 
Eq.,  sec.  1 16;  OUerv.  Gard,  23  Ind.  212. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings,  in  accordance  with  this 
opinion. 

R  M.  Spencer  and  W.  Loudon^  for  appellants. 

y.  Pitcher  and  H.  C.  Pitcher,  for  appellee. 


Rhodes  et  al.  t^.  Piper  et  al. 

'^^^JiSFiKz.'-'Assessment, — ArticUt  of  AssociaH<m, — Name, — Piper  ».  Khodes, 

^  Ind.  309,  reviewed  and  adhered  to. 
^Sake.— GwM/|f  Commissumers, — EstoppeL — ^An  application  by  a  tampkc  com- 

puiy  for  the  ^appointment  of  appraisers  to  assess  benefits  to  lands,  under  the 
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act  of  March  nth,  1867,  can  only  be  made  bf  a  company  oiganized  under 
the  act  of  May  12th,  1852,  and  the  county  commissioners  are  not  required, 
when  such  application  is  made,  to  ascertain  and  determine,  as  a  jurisdictiooal 
fact,  whether  the  company  has  been  duly  and  legally  organized;  and,  conse- 
quently, persons  whose  lands  have  been  assessed  are  not  condnded  hj  sadi 
finding  if  made. 

APPEAL  from  the  Fayette  Circuit  Court 

BusKiRK,  J. — This  is  the  second  time  that  this  case  has 
been  in  this  court  It  is  reported  in  30  Ind.  309.  We  refer 
to  the  reported  case  for  the  statement  of  the  case  and  the 
questions  decided.  The  case  comes  here  this  time  upon  the 
same  identical  facts,  and  presents  for  our  decision  the  precise 
questions  of  law  that  were  involved  when  it  was  here  before. 

The  learned  counsel  for  the  appellant  insist  that  when  the 
case  was  formerly  here  it  did  not  receive  a  full  and  carefiil 
consideration,  and  that  consequently  the  court  erred  in  its 
conclusions  upon  the  law.  * 

This  was  a  proceeding  to  enjoin  the  collection  of  an  as- 
sessment for  the  construction  of  a  gravel  road,  made  under 
the  act  of  March  nth,  1867.  The  injunction  was  sought 
upon  the  ground  that  the  company  had  not  been  legally  or- 
ganized. The  objection  to  the  organization  was,  that  the 
company  had  not  assumed  any  name.  It  was  said  by  this 
court,  in  this  case,  in  reference  to  the  name:  "The  defect 
in  the  articles  of  association  is  the  omission  of  the  corpo- 
rate name.  It  is  claimed  that  the  heading,  *  Fairview  Turn- 
pike,' is  a  sufficient  compliance  with  the  requirement  of  the 
statute  in  this  respect  We  think  otherwise.  It  does  not 
profess  to  be  the  name  of  the  cortipany." 

It  was  further  said  by  the  court :  "  It  is  claimed  that  the 
order  of  the  board  of  commissioners  appointing  the  assess- 
ors, not  appealed  from,  is  conclusive  on  the  complainants. 
There  must  be  a  corporation  to  authorize  the  collection  (rf 
assessments.  Without  this  prerequisite  the  order  of  the 
commissioners  is  a  nullity." 

We  are  now  asked  to  overrule  the  former  opinion  of  this 
court,  in  this  case,  on  two  grounds.    The  first  is,  that  it  is 
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sufficiently  shown  by  the  articles  of  association  that  the  com- 
pany assumed  a  corporate  name.  We  are  of  the  opinion 
that  the  former  ruling  of  this  court,  on  this  point,  was  cor- 
rect The  language  of  the  statute  is  so  plain  as  to  leave  but 
little  room  for  doubt  or  construction.  A  company  can  be 
organized  only  on  the  following  conditions:  ''They  shall 
unite  in  articles  of  association,  setting  forth  the  name  which 
they  assume,  the  line  of  the  route,  and  the  place  to  and 
fit>m  which  it  is  proposed  to  construct  the  road,  the  amount 
of  capital  stock,  and  the  number  of  shares  into  which  it 
is  divided,  the  names  and  places  of  residence  of  the  sub- 
scribers, and  the  amount  of  stock  taken  by  each,  shall 
be  subscribed  to  said  articles  of  association."  i  G.  &  H. 
474,  sec.  I. 

We  are  clearly  of  the  opinion  that  it  is  not  only  necessary 
that  a  corporate  name  should  be  assumed,  but  that  the  name 
thus  assumed  should  be  set  forth  in  the  articles  of  associa- 
tion.   This  was  not  done  in  the  case  under  consideration. 

The  second  position  assumed  by  the  counsel  for  appellant 
is,  that  the  act  of  the  board  of  commissioners  appointing  the 
assessors  was  a  judicial  act,  and  necessarily  determined  ju- 
dicially that  the  Fairview  Turnpike  Company  was  an  organ- 
ized gravel  road  company,  under  the  act  of  May  I2th,  1852, 
with  the  other  facts  necessary  to  authorize  the  assessment 
under  the  act  of  March  nth,  1867,  and  that  this  determina- 
tion is  conclusive,  except  on  appeal,  and  cannot  be  ques- 
tioned collaterally.  And  in  support  of  this  position,  refer- 
ence is  made  to  two  recent  decisions  of  this  court,  in  addi- 
tion to  the  authorities  heretofore  referred  to  and  considered 
by  this  court  on  the  former  hearing,  and  they  are  Green  v. 
Beeson,  31  Ind.  7,  and  T/ie  State,  ex  reL  Waggoner,  v.  Need- 
ham,  32  Ind.  325. 

The  case  of  Green  v.  Beeson,  supra,  was  a  proceeding  to 
enjoin  the  collection  of  taxes,  upon  the  ground  that  the  com- 
pany had  not  been  legally  organized,  and  therefore  had  no 
l^[al  right  to  make  an  assessment.  The  same  position  was 
assumed  in  that  as  in  this  case,  in  reference  to  the  force  and 
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effect  of  the  action  of  the  board  of  commissioners.  Thb 
court  say:  "But  it  is  urged,  that  the  board  of  commission' 
ers  having  permitted  the  organization  of  the  turnpike  com- 
pany, the  matter  is  not  longer  open  to  inquiry.  This  posi- 
tion is  untenable.  The  commissioners  were  in  the  exercise 
of  a  special  statutory  power;  they  must  execute  that  power 
as  it  is  given;  they  cannot  exercise  it  in  disregard  of  the 
statute  which  confers  it,  and  especially  where  that  stitate 
expressly  forbids  them  to  do  so ;  and  any  attempt  of  the 
kind  is  a  mere  nullity,  binding  nobody.  A  judicial  pro- 
ceeding where  parties  have  a  right  and  opportunity  to  be 
heard  is  very  difierent;  and  in  such  a  case  a  judgment 
which  the  tribunal  has  jurisdiction  to  render  will  bind, 
though  it  be  erroneous.  But  in  the  case  before  us,  as  stated 
in  the  complaint,  the  commissioners  had  no  jurisdiction  to 
authorize  the  corporation.  The  proceeding  before  them  was 
ex  parte;  nobody  was  required  to  be  notified.  It  would  be 
monstrous  if  action  had  under  such  circumstances  should  be 
held  to  conclude  further  inquiry." 

It  was  furthei:  held,  in  the  above  case,  that,  "a  petition  by 
the  owners  of  three-fifths  of  the  real  estate  lying  within 
three-fourths  of  a  mile  on  each  side  of  the  proposed  turn- 
pike, stating  its  location  and  length  and  their  desire  to  con- 
struct it,  is  all  that  is  required  to  evoke  the  action  of  the 
tribunal." 

The  case  of  Tlu  State ^  exreL  Waggoner^  v.  Needham^SMffA^ 
was  a  proceeding  by  information  under  the  code,  for  an 
alleged  unlawful  exercise  of  corporate  powers  in  the  con- 
struction of  a  gravel  road.  There  were  two  grounds  upon 
which  it  was  claimed  that  the  appellees  were  not  a  l^al  cor- 
poration. The  court  say :  "  The  first  is,  that  the  petition  to 
the  county  commissioners  was  not  subscribed  by  the  owners 
of,  or  persons  representing,  three-fifths  of  the  real  estate 
three-fourths  of  one  mile  on  each  side  of  the  road. 

"Under  the  act  of  1865,  the  county  commissioners,  as  a 
court,  passed  upon  this  question,  and  their  judgment  is  con- 
clusive in  a  proceeding  like  the  one  under  consideratioo. 
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"It  1$  a  well  settled  principle,  that  where  tlie  jurisdiction  of 
an  inferior  court  depends  upon  a  fact  which  such  court  is  re- 
quired to  ascertain  and  settle  by  its  decision,  such  decision 
is  conclusive,  except  in  a  direct  proceeding  to  reverse  or  set 
aside  the  judgment.  The  £,  /.,  &  C,  StraiglU  Line  Rail- 
f9ad  Co.  V.  The  City  of  EvansinUe^  i  $  Ind.  395 ;  The  Board 
cf  Comm^rs  of  the  County  of  Knox  \,  Aspinwall^  21   How. 

U.  S.  S39-" 

The  other  ground  was  that  certain  persons,  whose  names 
werc  signed  to  the  petition,  did  not  sign  or  authorize  their 
names  to  be  signed  thereto ;  and  that  certain  other  persons 
whose  names  were  signed  did  not  own  the  land  taxed  to 
Aem.  This  court  held  that  the  certificate  of  the  auditor, 
.  required  by  the  act  of  1865,  was  evidence  before  the  board, 
and  that  the  presumption  was  that  the  petitioners  appeared 
in  person  before  the  board  when  the  petition  was  i)resented, 
and  that  the  information  did  not  negative  the  &ct  of  such 
appearance ;  that  if  they  so  appeared,  it  is  matter  of  indif- 
ference whether  they  actually  signed  the  petition  or  not,  so 
their  names  were  appended  thereto ;  and  that  it  did  not  ap- 
pear that  the  omission  of  the  names  complained  of  would 
have  changed  the  result 

We  entertain  no  doubt  as  to  the  correctness  of  the  ruling 
in  the  above  case,  as  applied  to  the  facts  of  that  case ;  but 
we  are  clearly  of  the  opinion  that  it  has  no  application  to 
the  case  under  consideration. 

Under  the  first  section  of  the  act  of  March  6th,  1865,  two 
questions  of  fact  had  to  be  decided  by  the  board  of  com- 
missioners, upon  which  the  jurisdiction  of  that  tribunal 
depended;  and  they  were,  first,  that  the  persons  whose 
names  were  signed  to  the  petition  represented  over  three- 
fifths  of  the  real  estate  three-fourths  of  one  mile  each  side 
of  the  proposed  road ;  and,  second,  that  the  road  was  of 
public  utility.  The  right  to  determine  that  the  road  was  of 
pubh'c  utility,  and  to  grant  the  right  of  the  highway  peti- 
tioned for,  depended  upon  whether  they  found  that  it  was 
true,  as  a  question  of  fiict,  that  the  persons  whose  names 
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were  signed  to  the  petition  represented  over  three-£ftfas  of 
the  real  estate  within  three-fourths  of  a  mile  ectch  side  of  the 
proposed  road.  This  question  of  fact  the  board  of  commis- 
sioners was  required  to  ascertain  and  settle  by  its  decision 
before  the  board  acquired  jurisdiction  to  act  in  the  premises. 
This  brings  it  clearly  within  the  well-settled  rule  above 
stated.  It  should,  however,  be  observed,  that  the  decision 
of  the  court  is  only  conclusive  where  the  £ict  found  was 
essential  to  the  jurisdiction  of  the  court.  The  conclusiveness 
of  the  finding  does  not  extend  to  any  fact  not  required  to 
be  found  to  confer  jurisdiction.     See  the  cases  above  dted. 

The  cases  of  Green  v.  Beeson^  and  The  State,  ex  nL  Wag- 
goner^  v.  Needham,  supra^  were  decided  under  the  act  of 
March  6th,  1865,  while  the  case  under  consideration  is  gov- 
erned by  the  act  of  March  nth,  1867. 

There,  is  a  wide  and  marked  difference  between  the  two 
acts.  The  first  and  second  sections  of  the  act  of  March  fid), 
1865,  read  as  follows : 

"  Section  i.  Be  it  enacted  by  the  General  Assembly  of  ike 
State  of  Indiana,  That  any  number  of  persons  owning  more 
than  three-fiflhs  of  the  amount  of  real  estate,  as  shown  \pf 
the  books  of  the  county  auditor,  or  counties,  in  which  the 
proposed  road  is  to  be  constructed,  may  make,  by  written 
petition  to  the  board  of  county  commissioners  in  whidi 
their  realty  is  located ;  and  if  they  show  by  the  appraisement 
of  their  real  estate,  certified  by  the  county  auditor  of  the 
county  in  which  their  realty  is  situated,  that  such  persons 
represented  over  three-fiflhs  of  the  real  estate,  three-fourths 
of  one  mile  each  side  of  the  proposed  macadamized,  gravel 
or  plank  road — ^the  persons  making  the  application  stating  in 
writing,  to  tjie  county  board,  or  counties,  as  the  case  may 
be,  their  desire  to  construct  a  macadamized,  gravel  or  plank 
road,  giving  the  starting  point,  terminus,  the  distance  in 
miles,  the  highway,  as  recorded  as  such,  or  the  route  in  which 
they  proposed  to  construct  the  said  road ;  and  if  the  county 
commissioners  shall  deem  the  road  of  public  utility,  they 
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shall  grant  the  applicants  the  right  of  the  highway  petitioned 
for  as  the  property  of  the  association. 

"Sec.  2.  The  persons  making  the  application,  after  re- 
ceiving from  the  county  commissioners  a  permit  according 
to  this  act,  can  organize  themselves  into  a  company,  elect 
such  officers,  make  by-laws  and  rules  for  their  action  as  is 
lawful  and  proper,  under  the  name  they  choose  in  their  arti- 
cles of  association." 

The  first  section  and  so  much  of  the  second  of  the  act 
of  March  nth,  1867,  as  is  necessary  to  fairly  present  the 
question,  read  as  follows : 

"  Section  i  .  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana^  That  any  organized  plank,  macadamized 
or  gravel  road  company,  under  and  pursuant  to  the  provi- 
sions of  an  act  of  the  General  Assembly  of  the  State  of 
Indiana,  entitled  'an  act  authorizing  the  construction  of 
plank,  macadamized  and  gravel  roads,'  approved  May  12th, 
1852,  having  a  subscription  of  at  least  eight  hundred  dollars 
per  mile  of  «uch  proposed  road,  and  not  having  a  sufficient 
amount  for  the  construction  and  completion  of  the  same, 
may  petition  the  board  of  commissioners  of  the  county  or 
counties  through  which  such  proposed  road  is  or  may  be 
located,  for  the  appointment  of  three  disinterested  freehold- 
ers of  the  county  or  counties,  to  assess  the  amount  of  benefit 
to  each  tract  of  land  within  one  and  one-half  miles  of  such 
road  on  either  side  thereof,  or  within  the  like  distance  of  the 
terminus  thereof. 

"  Sec.  2.  It  shall  be  the  duty  of  such  board  of  commis- 
sioners to  appoint  three  disinterested  freeholders  of  the 
county  for  the  purpose  of  making  such  assessment,  and  to 
cause  the  auditor  of  the  county  to  notify  them  of  their  ap- 
pointment, and  of  their  duties  under  such  appointment,"  etc. 

The  act  of  1865  is  an  independent  act,  intended  to  be  per- 
fect and  complete  within  itself,  and  was  not  supplementary 
to  the  act  of  May  12th,  1852.  The  first  requirement  is  that 
a  number  of  persons  owning  more  than  three-fifths  of  the 
amount  of  the  real  estate  in  the  county  or  counties  in  which 
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their  proposed  road  is  located,  may  file  a  written  petition  in 
the  commissioners'  court  of  the  county  where  such  lands  are 
situated.  The  second  is,  that  the  petitioners  must  show  that 
they  represent  over  three-fifths  of  the  real  estate  three-fourths 
of  one  mile  each  side  of  the  proposed  road.  The  third  is, 
that  the  petition  must  contain  a  description  of  the  proposed 
road  as  therein  required.  The  fourth  is,  that  the  petitioners 
must  show,  to  the  satisfaction  of  the  board  of  commission- 
ers, that  the  proposed  road  is  of  public  utility.  And  when 
these  things  have  been  done,  the  commissioners  may  grant 
the  applicants  the  right  of  highway  as  petitioned  for.  Then 
it  is  provided  by  the  second  section,  that  after  the  county 
commissioners  have  granted  the  permit  according  to  that 
act,  the  petitioners  may  organize  themselves  into  a  company, 
elect  such  officers,  make  by-laws  and  rules  for  their  action, 
as  is  lawful  and  proper,  under  the  name  they  choose  in  thdr 
articles  of  association. 

Under  the  act  of  1865,  a  company  could  not  be  organized 
until  the  board  of  commissioners  granted  permission,  and 
the  board  of  commissioners  could  not  grant  such  permission 
until  they  had  found  as  questions  of  fact,  that  the  persons 
who  signed  the  petition  represented  three-fiftlis  of  the  red 
estate  three-fourths  of  a  mile  each  side  of  the  proposed  road, 
and  that  such  road  was  of  public  utility.  Until  these  two  facts 
are  found,  the  board  of  commissioners  possessed  no  power  to 
grant  the  right  of  highway,  or  do  any  other  act  in  the  prefflr 
ises.  The  finding  of  such  facts  was  essential  to  the  exercise 
of  any  jurisdiction,  and  consequently  came  within  the  prin- 
ciple stated,  that  such  facts  when  so  found  were  conclusive. 

The  fact  found  in  the  case  of  The  State^  ex  rel.  Waggwtr^ 
v.  NeedJtam^  supra,  was  that  the  petition  filed  was  subscribed 
by  persons  representing  three-fifths  of  the  real  estate  three- 
fourths  of  a  mile  on  each  side  of  the  road.  As  we  have 
seen,  the  finding  of  such,  fact  was  essential  to  the  exercise 
of  jurisdiction,  and  that  consequently  tiie  court  held  veiy 
properly  that  such  finding  was  conclusive. 

This  court,  in  Green  v.  Beeson,  supra,  held  that  the  findii^ 
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and  decision  of  the  board  of  commissioners,  on  the  points 
required  to  be  found,  would  probably  be  conclusive  when 
questioned  collaterally.  But  the  point  in  that  case  was 
whether  the  road  was  five  miles  long ;  and  on  that  point, 
the  court  say :  ''  But  that  the  length  of  the  road  proposed 
to  be  constructed  shall  be  five  miles,  is  not  a  matter  to  be 
decided  before  authority  shall  be  given  to  form  the  corpo- 
ration." 

Again  it  is  said:  ''But  after  the  corporation  is  created,  a 
restraint  is  imposed  upon  its  action  by  the  eighth  section  of 
the  act.  It  cannot  make  less  than  five  miles  of  road."  The 
court  therefore  held  that,  as  the  board  of  commissioners 
were  not  required  to  find,  as  a  condition  precedent  to  the 
creation  of  the  corporation,  that  the  road  was  five  miles 
lo]^,  such  finding  was  not  conclusively  binding  in  a  collateral 
proceeding;  and  the  court  further  held,  that  as  it  was  shown 
in  such  action,  that  the  road  was  less  than  five  miles  long, 
Ihere  was  no  legal  corporation,  and  enjoined  the  collection 
of  the  taxes  imposed. 

The  act  of  March  nth,  1867,  is  supplemental  to  the  act 
of  May  1 2th,  1852.  It  is  provided  in  the  first  section  of 
said  act,  'Hhat  any  organized  plank,  macadamized  or  gravel 
road  company,  under  and  pursuant  to  the  provisions  of  an 
act  of  the  general  assembly  of  the  State  of  Indiana,  entitled 
'lui  act  authorizing  the  construction  of  plank,  macadamized 
and  gravel  roads,'  approved  May  12th,  1852,  having  a  sub- 
scription of  at  least  eight  hundred  dollars  per  mile  of  such 
proposed  road,  and  not  having  a  sufficient  amount  for  the 
construction  and  completion  of  the  same,  may,"  etc. 

Under  the  above  act  an  application  cannot  be  made  to 
the  board  of  commissioners  for  the  appointment  of  ap- 
praisers by  any  but  a  company  organized  under  the  act  of 
May  1 2th,  1852. 

The  board  of  commissioners  is  not  required,  when  the 
application  is  made  for  the  appointment  of  appraisers,  to  as- 
certain and  detennine  whether  the  company  had  been  duly 
and  legally  organized ;  and,  consequently,  the  persons  whose 
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lands  have  been  assessed  would  not  be  concluded  by  any 
such  finding,  if  any  such  was  made.  It  may  be  that  the 
board  of  commissioners  passed  on  the  question  of  the  or- 
ganization of  the  company  when  it  took  steps  toward  an 
organization ;  but  as  was  said  by  this  court,  in  Green  v.  Beeson, 
stipra^  ''it  would  be  monstrous  if  action  had  under  such 
circumstances  should  be  held  to  conclude  further  inquiry/' 
and  especially  that  persons  should  be  concluded  whose 
lands  had  been  assessed  under  an  order  made  by  the  board 
of  commissioners,  at  a  time  when  the  appellees  were  not . 
parties.  They  were  not  petitioners  or  stockholders  at  that 
time.  Their  lands  were  assessed  afterward.  They  had  no 
standing  in  court.  The  proceeding  was  ex  parte  as  to  them. 
The  doctrine  of  the  conclusiveness  of  the  finding  of  a 
fact  cannot  thus  be  carried  back  and  given  a  retroactive 
efiect.  It  must  relate  to  a  fact  found  at  the  time  when  the 
order  was  made,  the  Vcdidity  of  which  is  called  in  question, 
and  the  fact  found  must  have  been  essential  to  confer  juris- 
diction upon  the  board  to  make  the  order  at  the  time  when 
the  fact  was  found  to  exist.  In  other  words,  the  finding  of 
the  fact  must  be  necessary,  at  the  time  it  is  so  found,  to 
evoke  the  exercise  of  jurisdiction;  and  if  it  is  not  so  found, 
it  cannot  estop  those  who  are  affected  by  such  order  from 
denying  the  existence  of  such  fact  The  company,  in  the 
case  under  consideration,  must  have  been  organized  under 
the  act  of  May  12th,'  1852,  and  we  have  seen  that  the  first 
section  of  said  act  imperatively  requires  that  the  corporar 
tors  ''shall  unite  in  articles  of  association,  setting  forth  the 
name  which  they  assume; "  and  it  is  averred  in  the  complaint 
that  the  corporators  did  not  assume  a  n^ime  and  set  it  forth 
in  the  articles  of  association.  Without  a  compliance  with 
this  requirement  of  the  section,  there  can  be  no  valid  cor- 
poration. It  was  held  by  this  court,  in  the  case  of  Tin  New 
Eel  River  Draining  Association  v.  Durbin^  30  Ind.  173,  that 
"  procuring  an  assessment  to  be  made  was  a  corporate  act, 
and  could  not  be  legally  done  until  after  the  articles  of  asso- 
ciation were  recorded,  and  the  association  thereby  clothed 
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with  corporate  powers."  It  was  held  by  this  court,  in  Green 
V.  BeesoHy  supruy  that  there  was  no  valid  corporation,  because 
tiie  road  was  not  five  miles  long,  and  that,  consequently,  the 
assessment  was  void.  So,  in  the  case  in  judgment,  the 
making  of  an  assessment  was  a  corporate  act,  and  could  not 
be  legally  done  until  the  corporators  had  united  in  articles 
of  association,  setting  forth  the  name  which  they  assumed 
and  the  association  thereby  clothed  with  corporate  powers. 

We  are  very  clearly  of  the  opinion  that  the  court  commit- 
ted no  error  in  overruling  the  demurrer  to  the  complaint. 

We  are  asked  by  counsel  for  appellants  to  review  the  rul- 
ing of  the  court  below  in  sustaining  demurrers  to  certain 
answers,  which  it  is  claimed  estop  the  plaintiffs  from  insist- 
ing that  there  was  no  legal  corporation.  In  our  opinion, 
there  can  be  no  estoppel  where  there  is  no  legal  and  valid 
corporation. 

The  judgment  of  the  court  was  fully  justified  by  the  evi- 
dence. We  see  no  error  in  the  record  of  which  the  appel- 
lants can  complain. 

The  judgment  is  affirmed,  with  costs. 

5^.  C.  Mcintosh  and  B.  R  Claypool^iox  appellants. 

M.  E.  Forkner  and  M.  L.  Bundy^  for  appellees. 


••«•- 


Harding  v.  Whitney. 

^tkc:rnct,'^£m  of  Excepiums.'~-Jifotum  to  Strike  (Jw/.— The  overruliiig  of  a 
motion  to  strike  out  a  paragraph  of  answer  most  be  reserved  by  bill  of  ex- 
ceptions. 

PLEADiNGw—i^^jmirr^.— Where  the  plaintiff  charged  that  the  defendant  had 
obstructed  a  stream  of  water,  and  causecT  it  to  flow'  oyer  the  lands  of  the 
plaintiff  adjoining,  and  the  defendant  answered  by  the  general  denial,  and  in 
a  second  paragraph  that  the  plaintiff  had  previously  diverted  the  water-course 
to  defendimt's  injury,  and  for  his  own  protection  he  had  provided  against  its 
flow  over  his  land,  and  restored  it  to  its  natural  channel,  and  a  demurrer 
was  filed  to  this  second  paragraph  and  overruled ; 

Bdd^  that  there  was  no  error. 
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Practice. — Motum  for  New  Trial, — Gntf^x.— The  admission  or  exclnsion  of 
evidence  contrary  to  law  must  be  made  a  ground  for  a  new  trial ;  so,  also,  tbe 
failure  to  charge  to  the  juiy  the  law,  and  charging  what  is  not  the  law.  All 
these  reasons  thus  stated  are  too  general. 

SAUE,-^A!ftsc(mducf  of  Jury, — Affidavitn-^-^^^^txt,  misconduct  of  a  juryman  is 
charged,  the  court  has  a  right  to  take  his  affidavit  in  the  matter,  in  support 
of  the  verdict,  as  true,  although  witnesses  testifyiiig  on  the  trial  for  the  pax^ 
making  the  motion  contradict  his  statement. 

APPEAL  from  the  Franklin  Common  Pleas. 

Downey,  J. — ^This  is  an  action  by  the  appellant  against  the 
appellee,  in  which  there  was  a  jury  trial,  and  a  verdict  and 
judgment  for  the  defendant.  The  parties  are  the  owners  of 
adjoining  lands,  and  the  plaintiff  alleges  that  the  defendant 
had  obstructed  and  diverted  the  flow  of  a  stream  of  water 
from  its  natural  channel,  and  caused  it  to  run  upon  his  lands, 
to  his  damage.  He  prayed  for  judgment  for  two  thousand 
dollars  damages,  for  the  removal  of  the  obstruction,  and  for 
a  perpetual  injunction,  etc. 

The  answer  of  the  defendant  was  a  general  denial,  and, 
secondly,  that  the  plaintiff  had  previously  diverted  the  said 
water-course  to  his  injury,  and  that  for  his  own  protection 
merely  he  had  provided  against  its  flow  upon  his  lands,  and 
caused  it  to  return  to  the  old  channel. 

There  was  a  reply  by  general  denial  to  the  second  para- 
graph of  the  answer. 

After  the  return  of  the  verdict,  the  plaintiff  moved  for  a 
new  trial  for  the  reasons,  first,  the  misconduct  of  a  juror  in 
conversing  about  the  trial  when  out  of  court,  and  offering 
to  wager  as  to  the  result;  second,  because  the  verdict  is  not 
sustained  by  sufficient  evidence;  third,  the  verdict  is  con- 
trary to  law;  fourth,  misconduct  of  the  jury  during  the  trial 
of  the  cause. 

The  errors  assigned  are^  first,  overruling  the  plaintiff's 
motion  to  strike  out  the  second  paragraph  of  the  answer; 
second,  overruling  the  plaintiff's  demurrer  to  the  same  para- 
graph of  the  answer;  third,  the  admission  of  evidence  that 
was  contrary  to  law;  fourth^  the  exclusion  of  evidence  con- 
trary to  law;  fifth,  failure  to  charge  the  jury  the  law  in  the 
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case;  sixths  charging  the  jury  what  was  not  the  law;  sev- 
enth, overruling  the  motion  of  the  plaintiff  for  a  new  trial; 
eighth,  this  error  is  the  same,  in  substance,  as  the  seventh ; 
ninth,  the  court  should  have  rendered  judgment  for  the 
plaintiff  according  to  the  law  and  evidence ;  and  tenth,  the 
jury  erred  in  rendering  a  verdict  for  the  defendant,  when 
the  same  should  have  been  rendered  for  the  plaintiff. 

The  point  upon  which  the  first  error  is  assigned  is  not  re- 
served by  bill  of  exceptions,  and  cannot  be  considered  by  us. 

There  are  two  views  which  may  be  taken  of  the  second 
paragraph  of  the  answer.  It^either  raised  no  question  not 
involved  by  the  general  denial,  or  it  was  necessary  and 
proper  to  show  why  the  defendant  made  the  changes  which 
he  was  charged  to  have  made  in  the  flow  of  the  water.  In 
either  view,  the  action  of  the  court  was  not  erroneous. 
Counsel  for  the  appellant  speak  of  this  paragraph  of  the 
answer  as  setting  up  a  trespass  on  the  part  of  the  plaintiff, 
and  seeking  to  compensate  the  one  by  the  other.  We  do 
not  regard  it  in  this  light. 

The  third  and  fourth  assignments  of  errors  are  only  reasons 
for  a  new  trial.  They  should  have  been  presented  in  the 
motion  for  a  new  trial.  As  they  were  not,  the  questions  at- 
tempted to  be  presented  are  not  before  us.  The  objections 
are  too  general  and  indefinite  also.  They  do  not  show  what 
evidence  was  improperly  admitted  or  excluded. 

The  fiilh  and  sixth  alleged  errors  must  be  disposed  of  in 
the  same  way.  In  the  motion  for  a  new  trial  no  complaint 
is  made  of  the  giving  or  refusing  instructions. 

The  ninth  and  tenth  alleged  errors  present  no  question. 

The  seventh  and  eighth  errors  relate  to  the  action  of  the 
court  in  refusing  to  grant  a  new  trial.  For  the  grounds  of 
this  motion  we  must  look  to  the  written  reasons  for  a  new 
trial.  The  first  ground  relates  to  the  misconduct  of  the 
juror.  Affidavits  were  introduced  in  support  of  and  against 
this  ground.  The  juror  swore  in  his  affidavit  that  the  per- 
sons who  made  the  affidavits  in  support  of  the  motion  were 
witnesses  for  the  plaintiff  on  the  trial ;  that  during  the  trial, 
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one  of  them  came  to  himi  and  in  the  presence  of  several 
other  persons^  in  one  of  the  saloons  in  Brookville,  said  to 
him,  that  ''any  man  that  said  the  water  ran  in  the  north 
channel  would  swear  to  a  d— d  lie;"  that  he  (the  juror) 
then  said  to  him:  ''You  d— <1  fool|  good  men  have  sworn 
that  it  ran  in  both  channels/'  and  then  informed  him  "that 
he  was  a  juror  in  the  cause^  and  did  not  want  him  to  talk 
to  him  about  it"  He  further  states  that  this  was  all  the 
conversation  he  had  with  any  person  concerning  the  suit 
until  he  went  into  the  jury  room.  Taking  this  statement  as 
true,  as  the  court  had  a  right  to  do,  we  are  not  prepared  to 
say  that  cause  was  shown  for  setting  aside  the  verdict  and 
granting  a  new  trial.  The  second  reason  for  a  new  trial 
is,  that  the  verdict  is  not  sustained  by  sufficient  evidence. 
We  cannot  reverse  the  judgment  for  this  reason.  Indeed,  it 
seems  to  us  that  on  some  points  the  evidence  is  quite  defec- 
tive. The  third  reason,  that  the  verdict  is  contrary  to  Jaw, 
is  not  relied  upon.  The  fourth  reason,  the  misconduct  of 
the  jury,  is  not  supported  by  affidavit,  except  as  to  the  one 
juror,  above  alluded  to.  This  was  necessary.  2  G.  &  H. 
215,  sec.  3SS. 

We  find  no  available  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

H.  C.  Hanna  and  F.  Swifts  for  appellant. 

T.  B.  Adams,  F.  Berry,  W.  Morrow,  and  N.  Trusler,  for 
appellee. 


Deffenbaugh  v.  Foster. 

City. — Street  Improvements. — Assignment  of  Contract,^Consent  of  Cityj^ 
Where  a  contract  for  a  street  improvement  in  a  city  contains  a  proviaoa  that 
the  contract  shall  not  be  assigned  without  the  consent  of  the  common  coimcU» 
no  one  besides  the  contractor  can  maintain  an  action  on  a  precept  issaedto 
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such  contnurtor,  upon  an  allegation  that  he  has  done  the  work  by  agreement 
-with  the  contractor,  without  an  avennent  also  of  (he  assignment  of  the  con- 
tract  by  the  consent  of  the  coxmcil. 

APPEAL  from  the  Howard  Common  Pleas. 

Pettit,  C.  J. — ^This  was  an  appeal  from  a  precept  issued 
by  the  common  council  of  the  city  of  Kokomo  against  the  ap- 
pellee, in  favor  of  one  Davis,  the  contractor,  for  street  im- 
provement in  front  of  appellee's  property. 

Davis  was  the  bidder  and  contractor  for  the  work,  and 
gave  the  bond ;  he  made  the  affidavit  for  the  precept,  and 
it  issued  in  his  name  against  Foster,  a  property  holder.  In 
the  common  pleas  court  the  case  was  docketed,  "  'Foster  v. 
Deffenbaugh'^  On  the  second  day  of  the  term  Deffenbaugh 
had  Foster  defaulted,  and  took  judgment  in  his  favor  for  the 
amount  of  the  precept  against  Foster,  and  an  order  for  the 
sale  of  his  land.  On  a  subsequent  day  of  the  term  Foster 
appeared  and  moved  the  court  to  set  aside  the  default  and 
judgment  against  him,  because  Deffenbaugh  had  no  com- 
plaint or  right  of  action  in  court  against  him.  This  motion 
was  properly  sustained. 

Thereupon  Deffenbaugh  filed  what  is  called  an  amended 
complaint;  the  original  and  only  complaint  was  and  must  be 
the  proceedings  of  the  council,  the  acts  of  the  contractor 
and  the  city  officers.  This  amended  complaint  by  Deffen- 
baugh says  that  he  did  the  work  by  agreement  with  Davis, 
and  is  entitled  to  the  pay  for  it,  and  asks  that  he  be  al- 
lowed to  prosecute  the  suit  for  his  benefit  against  Foster.  In 
the  contract  of  Davis  with  the  city,  this  provision  is  con- 
tained: "It  is  hereby  expressly  understood  that  no  assign- 
ment of  this  contract  shall  be  made  to  any  other  party  with- 
out the  consent  of  the  common  council." 

The  so  called  amended  complaint  does  not  state  that  the 
contract  was  assigned  to  Deffenbaugh,  either  with  or  without 
the  consent  of  the  council. 

There  was  a  demurrer  to  this  amended  complaint,  for  want 
of  sufficient  facts,  sustained. 

There  was  no  error  in  this  ruling.    The  contract  was  not 
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assigned,  nor  could  it  be  without  the  consent  of  the  council, 
and  DefTenbaugh  had  no  right,  in  this  proceeding,  to  come 
in  and  demand  a  judgment  against  Foster. 

By  the  provision  in  the  contract,  against  its  as^gnment, 
the  city  and  the  property  owner  are  alike  secured  and  pro- 
tected against  improper  and  unfaithful  substitutes  for  the 
original  contractor. 

DefTenbaugh  having  no  right  or  cause  of  action  in  this 
case,  judgment  for  costs  was  properly  rendered  against  Urn. 
This  does  not  affect  the  right  of  Davis  under  the  precept 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant* 

C.  N.  Pollard^  for  appellant 

C.  D.  Murray  and  M.  Garrigus^  for  appellee. 

^Petition  for  a  rehearing  oveiTuled, 


McCoNNELL  V.  Brown. 

Motion  to  Dismiss. — Attorney. — A  motion  to  dismiss  an  action  was  made  \/j 
the  defendant,  because  an  order  had  been  received  from  the  plaintiff,  diiectiii|; 
his  attorney  to  dismiss  the  suit  at  the  defendant's  costs ;  and  the  defendsnt 
declared  himself  ready  to  pay  the  costs.  The  plaintiff,  by  his  attorney, 
objected,  and  the  motion  was  overruled. 

Heidi  ^hat,  as  against  the  defendant,  the  attorney  for  the  plaintiff,  in  fhe  absence 
of  the  plaintiff,  had  the  right  to  control  the  case  and  refuse  to  dismisi  the 
action,  and  such  refusal  was  not  error. 

APPEAL  from  the  Steuben  Common  Pleas. 

OsBORN,  J. — This  was  a  complaint  for  the  foreclosure  of  a 
mortgage,  filed  by  the  appellee  against  the  appellant  At 
the  proper  time,  the  appellant  appeared  in  open  court  and 
filed  a  motion  to  dismiss  the  action,  because  an  order  had 
been  received  from  the  plaintiff,  directing  his  attorney  to 
dismiss  the  suit  at  the  defendant's  costs.  The  defendant 
declared  himself  ready  to  pay  the  costs,  and  prayed  that  the 
cause  might  be  dismissed;  to  which  the  plaintifl^  by  his 
attorney,  objected.    The  objection  was  sustained,  and  the 
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motion  to  dismiss  overruled.  The  appellant  excepted  to 
the  action  of  the  court  in  overruling  his  motion  to  dismiss, 
and,  after  filing  a  bill  of  exceptions,  withdrew  his  appear- 
ance, was  de&ulted,  and  a  final  judgment  of  foreclosure 
was  regularly  entered  against  him. 

The  only  error  assigned  is  the  refusal  of  the  court  to  dis- 
miss the  action. 

As  agamst  the  appellant,  the  attorney  for  the  appellee  had 
the  right  to  refuse  to  dismiss  the  action,  and  such  refusal 
was  not  error.  He  could  fix  the  terms  upon  which  the 
action  could  be  dismissed,  and  it  would  be  optional  with  the 
appellant  whether  he  would  comply  with  the  terms  or  not 

We  cannot  say  that  the  attorney  for  the  appellee  did  not 
have  special  instructions  from  his  client,  and  that  he  did  not 
follow  them.  At  all  events,  with  or  without  instructions,  so 
&r  as  the  rights  of  the  appellant  are  concerned,  he  had  a 
right  to  control  the  case  in  the  absence  of  the  appellee,  and 
the  appellant  cannot  complain  of  it.  He  could  not  compel 
the  appellee  to  dismiss  the  cause,  on  payment  of  costs  or 
otherwise,  even  if  he  had  agreed  to  do  so,  except  upon  pay- 
ment of  the  debt  and  costs,  and  then  he  would  have  to  plead 
it  in  bar  of  the  action  or  of  its  further  prosecution. 

The  appellant  has  failed  to  cite  any  authority,  and  we  do 
not  consider  it  necessary  to  search  for  any. 

The  judgment  of  the  said  Court  of  Common  Pleas  of 
Steuben  county  is  affirmed,  with  two  per  cent,  damages  and 
costs. 

W.  B.  McConnell,  for  appellant. 

%  A.  Woodhidly  for  appellee. 


-•-* 
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to  foreclose  a  mortgage  of  real  estate,  the  complaint  and  mortgage  .described 
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tbe  premises  as  follows,  after  naming  the  county  and  state  in  which  they  are 
situated:  "a part  of  the  north-east  quarter  of  section  19,  township  7,  nmge 
13  east,  containing  97  17-25  acres;  also  a  part  of  the  south-west  quarter  of 
section  18,  township  7,  cange  is  east  containing  aboot  33  acres;  being Oe 
same  lands  this  ^  deeded  by  "  A,  to  B*  "and  being  more  fully  described  is 
said  deed." 

Held,  that  the  description  was  too  indefinite  to  enable  the  sheriff  to  sell,  or  1 
purchaser  to  buy. 

Held,  also,  that  as  the  mortgage  was  defectiTe  in  the  description  of  the  red 
estate,  and  could  not  ooostitttte  a  proper  basis  for  a  judgment  of  foiedosiDC, 
it  should  not  have  been  admitted  in  evidence. 

Held,  also,  that  it  was  error  to  allow  the  plaintiff  to  prove  a  more  perfect  d^ 
scription  of  the  mortgaged  premises,  without  any  pleading  to  justify  sadi  evi- 
dence, and  to  then  base  a  judgment  of  foreclosure  on  sncfa  evidence. 

APPEAL  from  the  Ripley  Circuit  Court, 

Downey,  J. — ^This  was  a  suit  by  the  appellee  against  the 
appellants,  to  foreclose  a  mortgage  to  secure  the  pa3nnentof 
two  promissory  notes,  one  of  which  was  due  at  the  com- 
mencement of  the  action,  and  the  other  was  not  The  com- 
plaint is  as  follows,  after  the  introductory  part:  "Lawrence 
Hyatt,  executor  of  the  estate  of  Thomas  Davis,  deceased, 
complains  of  James  White  and  Ann  White  and  says  the  de- 
fendants executed  a  mortgage  conveying  to  the  plaintiff  the 
tracts  of  land  therein  described,  as  security  for  the  payment 
pf  a  debt  evidenced  by  two  notes,  a  copy  of  said  mortgage 
and  notes  being  filed  herewith,  amounting  to  three  thousand 
and  sixty-six  dollars  and  sixty-six  cents,  which  yet  remains 
unpaid;  wherefore,"  etc. 

The  premises  are  described  in  the  mortgage  as  follows, 
after  naming  the  state  and  county  in  which  they  are  situated: 
*'Apart  of  the  N.  E.  J^  of  section  19,  township  7,  range  12 
east,  containing  97  ^  acres;  also  a  part  of  the  south-west 
quarter  of  section  18,  township  7,  range  12  east,  containing 
about  33  acres;  being  the  same  lands  this  day  deeded  by  the 
said  Hyatt,  as  executor  of  Thomas  Davis,  to  said  White, 
and  being  more  fully  described  in  said  deed." 

The  defendants  demurred  to  the  complaint,  but  their  de- 
murrer was  overruled.  They  moved  to  strike  out  the  note 
which  had  not  yet  matured,  from  the  complain^  and  this 
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motion  was  overruled.  They  also  mdved  to  separate  the 
complaint  into  two  paragraphs,  which  motion  was  also  over- 
ruled, to  all  of  which  rulings  they  excepted.  They  pleaded 
the  general  denial,  and  payment;  also  another  paragraph, 
which  was  stricken  out  There  was  a  reply,  by  denial,  to 
the  paragraph  of  payment  On  the  trial  of  the  cause,  they 
objected  to  the  introduction  of  the  mortgage  in  evidence,  on 
account  of  the  indefiniteness  of  the  description  of  the  mort- 
gaged premises,  and  for  other  reasons.  The  court  overruled 
the  objections,  and  allowed  the  mortgage  to  be  read  in  evi- 
dence. The  defendants  excepted.  The  plaintiff  then  of- 
fered in  evidence  a  deed  from  one  Davis  and  his  wife  to  one 
Purcell,  for  part  of  the  north-east  quarter  of  section  nine- 
teen, township  seven,  range  twelve.  To  this  the  defendants 
objected,  but  their  objection  was  overruled,  and  the  deed 
tead  in  evidence.  The  court  also  admitted  in  evidence,  over 
Ae  objections  of  the  defendants,  the  record  of  a  partitidn 
suit,  tending  to  render  definite  the  description  of  the  mort- 
gaged premises,  and  upon  such  evidence  found  for  the  plain- 
tiff, and  overruling  a  motion  for  a  new  trial,  rendered  a  judg- 
ment against  James  White  for  the  amount  of  both  notes,  and 
for  the  foreclosure  of  the  mortgage  and  sale  of  the  mort- 
gaged premises  by  the  descriptions  given  in  the  evidence 
oifered,  but  not  as  described  in  the  mortgage. 

These  various  rulings  of  the  court  are  properly  assigned 
as  error. 

We  are  of  the  opinion  that  the  description  of  the  mort- 
gaged premises  in  Uie  complaint  and  mortgage  is  too  indefi- 
nite. Ninety-seven  acres  and  a  fraction  of  an  acre  some- 
where in  a  quarter  section  which  contains  one  hundred  and 
sixty  acres,  is  too  indefinite  a  description  to  enable  the 
sheriff  to  sell  or  a  purchaser  to  buy.  The  other  tract,  which 
contains  about  thirty-three  acres,  and  is  somewhere  in  a 
quarter  section,  is  still  more  indefinite.  It  has  been  decided 
by  this  court  that  in  acomplaint  to  foreclose  and  for  the  sale 
of  the  lands  mortgaged,  the  premises  must  be  so  described 
that,  should  a  sale  be  decreed,  the  officer  may  know  on  what 
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land  to  enter,  to  execute  the  order  of  the  court.  Whittebey 
V.  Beall,  5  Blackf.  143 ;  Nolte  v.  Libbert,  34  Ind.  163. 

If  it  be  supposed  that  the  demurrer  to  the  complaint  was 
properly  overruled  because  it  might  be  regarded  as  a  com- 
plaint on  the  matured  note,  and  therefore  as  containing  a 
good  cause  of  action,  still  we  think  the  question  is  properly 
presented.  The  court  did  not  stop  with  the  rendition  of  a 
personal  judgment  against  James  White  for  the  amount  of 
the  matured  note,  but  rendered  a  judgment  for  the  amount 
of  both  notes,  and  for  the  foreclosure  of  the  mortgage  and 
a  sale  of  the  mortgaged  premises. 

The  defendants  sought  by  motion  to  separate  the  complaint 
into  two  paragraphs,  so  as  to  present  the  question  as  to  the 
right  to  maintain  the  action  to  foreclose  the  mortgage,  and 
sought  also  to  strike  out  the  note  which  had  not  matured; 
but  the  court  refused  these  motions.  The  court  adoutted 
the  mortgage  in  evidence  over  the  objections  of  the  defend- 
ants.  As  the  mortgage  was  defective  in  the  description  of 
the  real  estate,  the  court  should  have  excluded  it,  as  not  con- 
stituting a  proper  basis  for  a  judgment  of  foreclosure.  But 
again  the  court  allowed  the  plaintiff  to  prove  a  more  perfect 
description  of  the  mortgaged  premises,  without  any  pleading 
to  justify  such  evidence,  and  based  its  judgment  on  evidence 
of  matters  outside  of  the  pleadings,  instead  of  b&sing  it  on 
the  pleadings.  If  the  deed  referred  to  in  the  mortgage,  as 
containing  a  more  perfect  description  of  the  premises,  had 
been  made  part  of  the  complaint,  or  if  the  correct  descrip- 
tion had  been  set  out  in  the  complaint,  doubtless  proper 
evidence  would  have  been  admissible  to  render  the  descrip- 
tion certain,  for  that  is  regarded  as  certain  which  is  capable 
of  being  rendered  certain.  But  we  need  not  decide  what 
might  have  been  done.  We  are  clearly  of  the  opinion  that 
the  judgment  rendered  cannot  be  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
mandedj  with  instructions  to  allow  the  plaintiff  to  amend 
the  complaint,  if  he  desire  to  do  so. 

E.  P.  Ferris  and  H. .  T.  Lipperd^  for  appellants. 
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Practice. — ydnt  Promisors, — Judgment, — After  a  judgment  has  been  recov- 
ered against  one  or  more  persons  jointly  indebted,  as  provided  in  section  41 
of  the  code,  the  phintiff  may  proceed,  under  section  641  of  the  code,  to  have 
the  other  joint  parties  summoned|«to  show  cause  why  they  should  not  be  bound ' 
by  the  judgment ;  although  the  parties  against  whom  the  judgment  has  been 
taken  have  appealed  to  the  Supreme  Court,  and  the  cause  against  them  is 
pending  in  that  court,  and  a  supersedeas  has  been  granted. 

Same. — ymitit  Promissory  Note, — ^The  joint  nature  of  a  joint  promissory  note,  or 
the  joint  liability  of  the  makers,  is  not  changed  by  the  ren(Ction  of  a  judgment 
against  a  part  only  of  the  makers.  Such  judgment  either  releases  the  makers 
not  indaded  in  the  judgment,  or  leaves  them  liable,  under  the  provisions  of 
section  641  of  the  code,  to  be  made  bound  by  the  judgment. 

Same. — yurisdiction, — In  a  proceeding  under  section  641  of  the  code,  a  party 
who  is  one  of  the  joint  makers  of  a  promissory  note  may  be  summoned  to  show 
cause  why  he  should  not  be  bound  by  a  judgment  rendered  against  the  other 
jomt  makers,  though  he  does  not  reside  in  the  county  where  the  judgment  has 
been  taken ;  and  the  court  where  the  judgment  has  been  taken  will  have  juris- 
.  diction  to  hear  and  determine  the  matter. 

Same. — Statute  Constrtted.-'^Stctiaa  42  of  the  code  only  requires  that  the  return 
of  *'  not  found  "  be  suggested  on  the  record,  not  that  the  return  of  the  sheriff 

-  should  be  entered  on  the  record. 

Same. — Statute  and  Common  Law. — Section  41  of  the  code  has  not  changed  the 
Tnle  as  it  existed  at  common  law^  that  where  the  obligation  is  joint,  the  action 
most  be  against  all  who  are  jointly  liable,  whether  as  makers  or  indorsers;  nor 
does  it  change  the  rule  that  a  judgment  against  one  promisor  upon  a  joint 
obligation  is  a  bar  to  a  suit  subsequendy  brought  upon  such  obligation  against 
another  joint  promisor. 

Same. — Judgment. — ^The  first  clause  of  section  41  of  the  code  does  not  con- 
ten^plate  that  after  the  plaintiff  has  taken  judgment  against  the  joint  makers 
who  are  served,  he  may  have  process  against  those  not  served,  and  when  such 
process  has  been  served,  take  another  judgment  upon  such  joint  obligation. 
There  can  be  but  one  judgment  on  a  joint  obligation. 

Same. — Joint  and  Several  Promise. — Under  the  provisions  of  the  third  clause 
of  section  41  .of  the  code,  it  is  only  when  an  obligation  is  several,  or  joint 
and  several,  that  a  part  or  all  of  the  makers  may  be  sued,  and  judgment 
taken  against  either  or  all  of  the  defendants.  The  plaintiff  may,  where  the 
liability  is  several,  or  joint  and  several,  under  the  provisions  of  section  42  of 
the  code,  take  judgment  against  those  served,  and  suggest  on  the  record  "  not 
found  "  as  to  those  not  served,  and  may  continue  the  cause  for  process  as  to 
them,  and  at  a  subsequent  term  take  a  separate  judgment  against  them;  or 
the  plaintiff  may  dismiss  the  action  as  to  any  of  the  defendants,  whether  served 
or  not  served,  and  may  afterward  conmience  another  action  against  them,  and 
tal'e  another  judgment.    No  such  remedy  has  been  provided  where  tiie  liabil- 

<  i^ is  joint    DoWNEY,  J.,  dissented.  '  ^ 
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Same* — ybin/  Promise. — Remedy, — ^The  remedy  provided  by  section  641  of  fhe 
code,  in  case  of  joint  liability,  did  not  exist  at  common  law,  and  is  in  entiie 
hannony  with  section  41  of  the  code,  and  the  two  sections  should  be  coo- 
R'Tued  together. 

Same. — ^The  principles  of  common  law  applicable  to  joint  obligations  have  not 
been  changed,  but  a  new  and  more  efficient  remedy  against  diose  not  som- 
moned  has  been  provided. 

Same. — PraeHce, — ^When  the  holder  of  a  joint  obligation  proceeds  mder  sec- 
tion 41  of  the  code,  and  takes  judgment  against  those  served,  and  suggests 
upon  the  record  the  return  of  ''not  found"  as  to  those  not  sonmoiied, he 
may  proceed  under  section  641,  and  have  such  persons  bound  by  the  judg- 
ment in  the  same  manner  as  if  they  had  been  originally  summoned.  When 
such  persons  are  made  bound  by  the  judgment,  it  becomes  a  joint  judg^ncnt 
against  all  the  makers,  and  in  this  manner  their  joint  liability  is  preserved. 

APPEAL  from  the  Wayne  Common  Pleas. 

BusKiRK,  J. — ^The  complaint  alleges  that  William  P.  Er- 
win, William  Comer,  and  Edwin  Erwin,  on  the  26th  day  of 
June,  1868,  by  their  joint  promissory  note,  promised  to  pay 
to  the  order  of  Elizabeth  Jones,  at  the  First  National  Bank 
of  Richmond,  one  year  after  the  date  thereof,  the  sum  of 
four  hundred  and  fifty-five  dollars;  that  on  the  28th  day  of 
February,  1870,  the  plaintifl)  as  the  executor  of  the  said 
Elizabeth  Jones,  deceased,  commenced  an  action  on  said 
note,  in  the  common  pleas  court  of  said  county  against  all 
the  makers  of  said  note ;  that  process  was  served  upon  the 
said  William  P.  Erwin  and  William  Comer,  but  not  on  the 
defendant,  Edwin  Erwin;  that  at  the  May  term,  1870,  the 
plaintiff  proceeded  against  the  said  William  P.  Erwin  and 
William  Comer,  and  recovered  a  judgment  against  them  in 
said  court  in  the  sum  of  five  hundred  and  thirty-niae  dol- 
lars and  sixty-three  cents,  which  said  judgment  remains  in 
full  force,  unpaid  and  unreversed;  that  said  defendant  not 
being  in  the  court  at  the  hearing  of  said  cause  and  the  ren- 
dition of  said  judgment,  a  suggestion  of  not  found  was 
made  as  to  him  upon  the  record,  and  the  cause,  as  to  him, 
was  continued  for  process.  A  certified  transcript  of  the 
judgment  was  filed,  and  there  was  also  filed  the  afiidavit  re- 
quired by  section  643  of  the  code,  2  G.  &  H.  298. 

The  prayer  of  the  complaint  was  as  follows:  '^  Wherefoie 
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the  plaintifT  prays  that  the  said  Edwm  Erwia  may  be  served 
with  process  in  this  behalf,  to  show'cause,  on  the  first  day 
of  the  May  term,  1 871,  of  this  court,  why  he  shall  not  be 
bound  by  the  judgment  so  rendered  against  the  said  William 
P.  Erwin  and  William  Comer,  the  same  as  if  he  had  been 
originally  summoned,  and  for  general  relie£" 

The  defendant  answered  as  follows:  *'The  said  defendant, 
Edwin  Erwin,  enters  a  special  appearance,  saving  and  re- 
serving his  rights,  and  says,  for  answer  to  said  complaint, 

that  the  said  plaintiff,  on  the day  of  ,  1870, 

brought  a  joint  action  on  said  note,  which  is  a  joint  note,  in 
said  court  against  said  William  P.  Erwin,  William  Comer, 
and  this  defendant ;  that  at  the  commencement  of  said  suit, 
and  long  prior  thereto,  and  continuously  up  to  this  time, 
said  defendant,  Edwin  Irwin,  was,  and  still  is,  a  resident  of 
the  county  <^  Huntington,  in  said  State ;  that  process  of 
summons  was  issued  against  all  of  said  defendants,  and  sum- 
mons was  sent  tp  Huntington  county,  which  was  returned, 
as  to  the  defendant,  not  found,  but  served  on  the  other  de- 
fendants; that  plaintiff,  on  such  return,  took  a  joint  judg- 
ment against  William  P.  Erwin  and  William  Comer,  and 
severed  the  joint  nature  of  said  debt;  that  said  defendants, 
William  P.  Erwin  and  William  Comer,  prayed  an  appeal  to 
the  Supreme  Court,  and  such  proceedings  were  had  in  the 
premises,  that  said  cause  was  regularly  filed  in  said  court, 
and  a  supersedeas  was  granted,  and  said  cause  is  now  pend- 
ing in  the  Supreme  Court  on  error  and  undisposed  of.  And 
the  defendant,  Edwin  Erwin,  says  that  he  is  not  liable  in  this 
court,  at  this  time>  to  said  action/' 

To  the  above  answer  a  demurrer  was  sustained,  to  which 
ruling  the  appellant  ex:cepted,  and  he  refusing  to  plead  fur- 
ther, final  judgment  was  rendered  against  him. 

The  appellant  has  assigned  for  error  the  sustaining  of  the 
demurrer  to  such  answer. 

This  proceeding  is  based  upon  sections  641  to  646,  inclu- 
^ve,  of  the  code,  2  G.  &  H.  297,  298. 

It  is,  in  the  first  place,  contended  by  the  counsel  for  ap- 
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pellant  that  no  proceedings  can  be  had  against  the  appellant, 
while  the  original  cause  against  the  other  joint  makers  of 
the  note  is  pending  in  this  court.  We  think  otherwise. 
Neither  the  taking  of  the  appeal  nor  the  granting  of  a  super- 
sedeas vacated  the  judgment  below,  but  it  will  remain  in 
full  force  until  reversed  by  the  .judgment  of  this  court  The 
only  effect  produced  upon  the  judgment  below  by  the  tak- 
ing of  the  appeal,  and  the  granting  of  the  supersedeas^  was  to 
stay  execution  and  other  proceedings  thereon  in  the  court 
below.  The  object  of  this  proceeding  is  to  make  the  appel- 
lant bound  by  the  original  judgment,  in  the  same  manner  as 
if  he  had  been  originally  summoned.  The  effect  of  the 
judgment  against  the.  appellant  is  to  make  him  jointly  liable 
on  said  judgment  with  the  other  joint  makers  of  the  note 
which  was  tlie  foundation  of  the  action.  If  the  original 
judgment  against  the  other  joint  makers  of  the  note,  now 
pending  in  this  court,  shall  be  reversed,  there  will  be  no 
judgment  for  the  appellant  to  be  bound  by. 

It  is  in  the  next  place  contended  by  the  learned  counsel 
for  appellant,  that  when  judgment  was  rendered  against  the 
other  joint  makers  of  the  note,  the  joint  nature  of  the  note 
was  severed;  and  that,  as  the  appellant  resides  in  Hunting- 
ton county,  the  court  below  did  not  and  could  not  acquire 
jurisdiction  over  the  person  of  the  appellant.  In  our  opin- 
ion, the  joint  nature  of  the  note  and  the  joint  liability  of 
the  makers  were  not  changed  by  the  rendition  of  a  judgment 
against  a  part  of  the  makers.  The  rendition  of  such  judg- 
ment either  released  the  appellant  from  all  liability,  or  he  is 
subject  in  this  proceeding  to  be  made  bound  by  such  judg- 
ment. We  are  not  informed  by  counsel  what  liability  the 
appellant  assumed  when  he  ceased  to  be  jointly  liable.  If 
the  note  became  joint  and  several,  the  appellant  would  be 
in  no  better  condition,  for  suit  may  be  brought  on  a  joint 
and  several  note  in  any  county  where  any  of  the  makers 
reside,  and  process  may  be  sent  to  other  counties  for  the 
other  makers.    Sec.  33  of  the  code,  2  G.  &  H.  58. 
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There  seems  to  be  no  room  to  doubt  that  the  court  below 
acquired  jurisdiction  of  the  person  of  the  appellant. 

The  court  committed  no  error  in  sustaining  the  demurrer 
to  the  answer. 

The  appellant  asks  that  the  demurrer  of  the  appellee  to 
the  answer  of  the  appellant  shall  be  extended  to  the  com* 
plaint,  and  that  we  shall  pass  upon  the  sufficiency  of  siich 
complaint 

The  first  objection  urged  to  the  complaint  is,  that  it  does 
not  appear  that  the  appellant  was  not  served  with  process  in 
the  original  action.  Under  section  641  of  the  code,  this 
proceeding  can  only  be  had  against  such  as  were  not  served 
with  summons  in  the  original  action.  Such  section  reads  as 
follows: 

"Sec.  641.  When  a  judgment  shall  be  recovered  against 
one  or  more  persons  jointly  indebted  upon  contract  as  pro- 
vided in  section  41,  those  who  were  not  originally  sum- 
moned to  answer  the  complaint  may  be  summoned  to  show 
cause  why  they  should  not  be  bound  by  the  judgment  in 
the  same  manner  as  if  they  had  been  originally  summoned." 
2  G.  &  H.  297. 

Section  42  of  the  code,  2  G.  &  H.  66,  provides,  that 
"when  there  is  a  return  of  'not  found*  as  to  any  of  the  de- 
fendants, such  return  shall  be  suggested  on  the  record,  and 
the  plaintiff  may  continue  the  cause  as  to  them  for  another 
summons  at  his  option ;  and  he  may,  in  either  case,  proceed 
immediately  against  the  defendants  served  in  time/' 

The  following  entry  was  made  on  the  original  judgment : 
"And  a  suggestion  of  not  found  having  been  entered  as  to 
the  said  Edwin  Erwin,  this  cause  is  coiitiniied  as  to  him." 

It  is  insisted  by  counsel  for  appellant  that  the  return  of 
the  sheriff  to  the  summons  shall  be  entered  on  the  record, 
^e  do  not  think  such  a  construction  can  be  placed  upon 
^^ction  42  of  the  code,  hereinbefore  copied  into  this  opinion. 
'^^c  language  of  that  section  is,  "when  there  is  a  return  of 
^ot  found '  as  to  any  of  the  defendants,  such  return  shall 
^^  suggested  on  the  record,"  etc.     It  is  the  suggestion  of 
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the  return,  and  not  the  return  itself,  which  is  to  be  entered 
on  the  record.  It  might  be  well  to  inquire  whether  the  ap- 
pellant is  not  estopped  from  urging  such  objection,  by  the 
fact  that  the  answer  to  which  the  demurrer  was  filed,  in 
express  terms,  says  that  a  summons  was  issued  to  thecomUy 
of  Huntington  against  the  appellant;  and  that  such  summons 
was  not  served,  but  was  returned  as  to  the  defendant  not 
found. 

But  without  going  into  the  question  of  estoppel,  we  thuk 
that  the  proper  suggestion  was  made  on  the  record  in  the 
original  cause. 

The  next  objection  urged  to  the  complaint  presents  the 
principal  question  in  the  cause,  and  we  will  state  it  in  this 
language  of  the  counsel  for  appellant,  and  it  is  as  follows: 

''  But  another  question  arises  upon  the  demurrer,  as  to  the 
sufficiency  of  the  complaint.  The  above  section  641,  2  G. 
&  H.  297,  provides  that  when  judgment  is  taken  against  one 
or  more  persons  jointly  indebted,  as  provided  in  section  41, 
etc.  See  section  41,  2  G.  &  H.  65.  That  section  (41)  is  not 
designed  to  change  the  common  law  rule  in  relation  to  jdnt 
debtors.  The  spirit  of  the  code  does  not  justify  the  cod- 
elusion  that  separate  judgments  can  be  taken  on  joint  coa- 
tracts.    See  sections  366,  368,  369,  2  G.  &  H.  217,  218. 

''The  common  law  rule  is,  that  when  a  judgment  is  taken 
against  a  part  of  joint  debtors,  the  contract  is  merged  in  the 
judgment.  4  Blackf.  155;  i  Blackf.  106  and  139;  7lfld 
540.  In  the  case  of  Archer  v.  Heiman,  21  Ind.  29,  the  Su- 
preme Court  recognizes  the  same  rule.  True,  the  court,  say 
in  that  case, '  the  plaintiffs  having  continued  as  to  these  <fe- 
fendants,  might  have  proceeded  against  them  in  the  action 
thus  continued,'  etc.  But  can  the  party  merg^  the  note  by  a 
final  judgment  against  part  and  keep  it  alive  as  to  another 
part?  If  he  can,  then  the  present  proceedings  of  the  appd* 
lee,  Scotten,  cannot  be  sustained,  his  remedy  being  where 
the  record  shows  he  has  sought  it,  to  wit,  in  an  action  on  die 
note,  which  as  to  thi3  defendant  stands  continued,  as  the 
record  shows.    If  he  cannot,  then  this  proceeding  is  bantd 
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by  the  election  he  made  to  take  judgment  against  part  only 
of  joint  debtors,  thus  forever  precluding  himself  from  a  rem- 
edy against  the  appellant  It  is  only  when,  tmder  sec.  41 
and  the  above  sec.  366,  separate  judgments  are  authorized, 
that  the  present  proceedings  may  be  instituted. 

''Or  if  this  be  not  correct,  may  a  plaintiff  in  an  action  take 
judgment  against  a  part  of  joint  debtors,  continue  the  action 
as  to  those  not  served,  and  at  the  same  time  institute  the 
present  proceeding,  and  by  this  kind  of  double  process,  seek 
to  do  what  the  original  action  aims  to  accomplish?" 

The  rule^  as  it  existed  at  common  law,  is  correctly  stated 
by  counsel  for  appellant,  and  unless  it  has  been  changed  by 
the  Code,  the  complaint  was  fatally  defective,  and  the  de- 
murrer thereto  should  have  been  sustained.  We  proceed  to 
inquire  whether  it  has  been  so  changed. 

Section  41  of  the  code  reads  as  follows:  "Where  the  ac- 
tion is  against  two  or  more  defendants,  and  the  summons  is 
served  on  one  or  more,  but  not  all  of  them,  the  plaintiff 
may  proceed  as  follows: 

"First  If  the  action  be  against  defendants  jointly  in- 
debted on  contract,  he  may  proceed  against  the  defendant 
served,  and  if  he  recover  judgment,  it  may  be  enforced 
against  the  joint  property  of  all,  and  the  separate  property 
of  the  defendant  served;  or, 

"Second.  If  the  action  be  against  defendants  severally 
liable,  he  may  proceed  against  the  defendants  served  in  the 
same  manner  as  if  they  were  the  only  defendants,  and  may 
afterwards  proceed  against  those  not  served. 
^  ''Third.  If  all  the  defendants  have  been  served,  judgment 
may  be  taken  against  any  or  either  of  them  severally,  when 
the  plaintiff  would  be  entitled  to  judgment  against  such  de- 
fendant or  defendants,  if  the  action  had  been  against  them 
or  any  of  them  alone."    2  G.  &  H.  65. 

The  above  section  of  the  code  has  not  changed  the  rule 
as  it  existed  at  common  law,  that  where  the  obligation  was 
joint,  the  action  must  be  against  all  who  are  jointly  liable, 
whether  as  makers  or  indorsers;  but  this  rule  does  not  require 
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that  those  who  were  jointly  liable  as  makers  should  be  sued 
jointly  with  those  who  were  jointly  liable  as  indorsers.  All 
who  are  jointly  liable  as  makers  must  be  joined  in  one  ac- 
tion, while  those  who  are  jointly  liable  as  indorsers  must  be 
jointly  sued;  and  there  may  possibly  be  cases  where  those 
who  are  jointly  liable  as  indorsers  maybe  united  in  the  same 
action  with  those  who  are  jointly  liable  as  makers,  but  no 
case  occurs  to  us  now  where  the  joint  indorsers  would  have 
to  be  sued  jointly  with  the  joint  makers.  Archer  v.  Hei- 
maUy  supra. 

Nor  has  the  above  section  of  the  code  changed  the  rule 
as  it  existed  at  common  law,  that  a  suit  against  one  joint 
promisor  and  a  judgment  against  him  upon  a  joint  obliga- 
tion is  a  bar  to  a  suit  subsequently  brought  upon  such  obli- 
gation against  another  joint  promisor,  for  the  note  is  merged 
in  the  judgment. 

Under  the  second  clause  of  the  said  section,  the  obliga- 
tion being  several,  separate  judgments  may  be  taken  against 
the  defendants.  Judgment  may  be '  taken  against  those 
served,  in  the  same  manner  as  if  they  were  the  only  defend- 
ants, and  the  plaintiff  may  afterward  proceed  agaiiist  those 
not  served.  Where  the  liability  is  several,  there  may  be  as 
many  separate  judgments  as  there  are  persons  liable,  but  the 
payment  of  one  judgment  will  amount  to  the  jpayment  and 
satisfaction  of  the  principal  and  interest  of  all  the  other 
judgments.  .  ^         .  >    , .  .  ^ 

Nor  does  the  first  clause  of  the  above  section  contemplate 
that,  after  the  plaintiff  has  taken  judgment  against  the 
joint  makers,  who  are  served,*  he  may  have  process  issued 
against  those  not  served,  and  when  such  new  process  has 
been  served,  take  another  judgment  upon  such  joint  obliga- 
tion. There  can  be  but  one  judgment  rendered  on  a  joint 
obligation.  The  joint  obligation  cannot  be  changed  into  a 
several  obligation.  When  a  note  is  several,  or  joint  and  sev- 
eral, each  of  the  makers  is  severally  liable,  and  separate 
judgments  may  be  taken  against  each  maker,  and  one  may 
be  compelled  to  pay  the  whole  amount,  and  be  driven  to  his 
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action  against  the  others  for  contribution.  The  makers  of 
a  joint  note  are  jointly  liable^  and  the  joint  property  of  all 
and  the  separate  property  of  each  may  be  sold,  but  their 
joint  liability  cannot  be  converted  into  a  several  liability,  as 
would  be  the  case  if  separate  judgments  could  be  rendered 
on  a  joint  note.  It  should  be  observed  that  the  first  clause 
of  said  section  does  not  provide  any  remedy  against  those 
not  served,  while  it  is  provided  in  the  second  clause  that 
where  the  defendants  are  severally  liable,  the  plaintiff  may 
proceed  against  those  served,  in  the  same  manner  as  if  they 
were  the  only  defendants,  and  may  afterward  proceed  against 
those  not  served.  When  the  liability  is  several,  the  plain- 
tiff may  sue  part  or  all  of  the  makers,  and  may  take  judg- 
ment against  part  or  all,  at  his  option.  This  is  provided  for 
in  the  third  clause  of  said  section.  That  clause  provides, 
that,  "if  all  the  defendants  have  been  served,  judgment  may 
be  taken  against  any  or  either  of  them  severally,  when  the 
plaintiff  would  be  entitled  to  judgment  against  such  defend- 
ant or  defendants,  if  the  action  had  been  against  them  or 
any  of  them  alone."  The  plain  and  obvious  meaning  of  the 
third  clause  is,  that  when  the  plaintiff  may  sue  a  part  or  all 
of  the  makers,  he  may  take  judgment  against  either  or  all 
of  the  defendants,  and  this  can  only  be  done  when  the  liabil- 
ity is  several,  or  joint  and  several.  When  the  liability  is 
several,  or  joint  and  several,  the  plaintiff  may  take  judg- 
ment against  those  served,  and  have  entered  on  record  a 
suggestion  of  "not  found"  as  to  those  not  served,  and  may 
continue  the  cause  as  to  them  forprocess,  and  may,  at  a  sub- 
sequent term,  take  a  separate  judgment  against  them,  or  he 
may  dismiss  the  action  as  to  any  of  the  defendants,  whether 
served  or  not  served,  and  afterward  may  commence  another 
action  against  them  and  take  another  judgment  against 
them.    This  is  provided  for  by  section  42  of  the  code. 

But  no  such  remedy  has  been  provided  where  the  liabil- 
ity is  joint  only.  Section  641  of  the  code  has  provided 
another  and  different  remedy,  and  one  that  is  in  entire  har- 
mony with  the  first  clause  of  section  41  of  the  code.    Sec- 
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tion  641  reads  as  follows:  ''When  a  judgment  shall  be  re- 
covered against  one  or  more  persons  jointly  indebted  upon 
contract  as  provided  in  section  41,  those  who  were  not 
originally  summoned  to  answer  the  complaint  may  be  sum- 
moned to  show  cause  why  they  should  not  be  bound  by  the 
judgment  in  the  same  manner  as  if  they  had  been  originally 
summoned."     2  G.  &  H.  297. 

The  remedy  provided  by  the  above  section  did  not  exist 
at  common  law,  and  was  intended  to  remedy  the  inconven- 
ience resulting  from  the  principles  of  the  common  law, 
which  prevented  two  judgments  from  being  rendered  on  a 
joint  obligation,  and  is  in  entire  harmony  with  section  41. 
The  two  sections  are  to  be  construed  together,  and  when  so 
construed,  furnish  a  complete  remedy  against  those  jointly 
indebted,  without  changing  the  joint  liability  of  the  makers. 
As  we  have  seen,  if  the  holder  of  a  joint  obligation  sues 
only  a  part  of  the  makers,  and  takes  judgment  against  a 
part,  the  obligation  is  merged  in  the  judgment,  and  this 
will  bar  any  subsequent  action  against  the  other  joint 
makers.  But  when  the  holder  of  such  joint  obliga^tion  pro- 
ceeds  under  section  41,  and  takes  judgment  against  those 
served,  and  suggests  upon  the  record  the  return  of  "not 
found "  as  to  those  not  summoned,  he  may  proceed  under 
section  641  and  have  such  persons  bound  by  the  judgment 
in  the  same  manner  as  if  they  had  been  originally  summoned. 
When  such  persons  are  made  bound  by  the  judgment,  it 
becomes  a  joint  judgment  against  all  the  makers,  and  in 
this  manner  their  joint  liability*  is  preserved.  This  is  the 
obvious  meaning  of  the  language,  that  they  shall  *'be  bound 
by  the  judgment  in  the  same  manner  as  if  they  had  been 
originally  summoned."  If  they  had  been  originally  sum- 
moned, a  joint  judgment  would  have  been  rendered  against 
them  all,  and  when  they  are  bound  by  the  judgment,  it  be- 
comes a  joint  judgment  against  all.  The  persons  who 
were  originally  summoned  had  the  right  to  defend  against 
tlie  action,  and  this  right  is  secured  to  those  who  are 
brought  in  to  show  cause  why  they  should  not  be  bound  by 
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the  judgment  It  is  provided  by  section  641,  that  a  defend- 
ant proceeded  against  according  to  section  41  may  deny 
the  judgment^  or  set  up  any  defence  which  he  might  have 
made  in  the  original  action.    2  G.  &  H.  297. 

The  counsel  for  appellant  is,  in  our  opinion^  entirely  mis- 
taken, in  the  position  assumed  by  him  in  argument,  that 
section  641  was  intended  to  apply  where  the  liability  was 
.several,  and  not  where  it  was  joint  Where  the  liability  is 
several,  there  is  no  necessity  for  such  remedy;  for  as  many 
separate  judgments  may  be  taken  as  there  are  makers. 
Besides,  it  is  expressly  provided  in  section  641,  that  the 
remedy  provided  by  that  section  shall  only  exist  '^when  a 
judgment  shall  be  recovered  against  one  or  more  persons 
jointly  indebted  upon  contract  as  provided  in  section  41." 
It  is  very  manifest  to  us  that  section  641  refers  solely  to  the 
first  clause  of  section  41 ;  for  that  is  the  only  one  that  refers 
to  joint  obligations,  and,  consequently,  it  can  refer  to  none 
other.  In  our  opinion,  the  code  has  not  changed  the  prin- 
dpl^  of  the  common  law,  as  applicable  to  joint  obligations, 
but  has  provided  a  new  and  more  efficient  remedy  against 
those  who  were  not  originally  summoned.  We  have,  in  the 
case  of  Stockton  v.  Stockton,  ante,  p.  225,  applied  the  prin- 
ciples of  the  common  law  to  a  joint  obligation  by  holding 
that  the  release  of  one  joint  obligor  was  a  release  of  all  the 
oflier  joint  obligors.  The  case  of  The  State,  ex  reL  Griswold, 
V.  Roberts,  post,  p.  45 1,  contains  a  very  full  discussion  of  the 
law  in  relation  to  joint  and  several  obligations.  Rose  v. 
Comstock,  17  Ind.  i;  Bledsoe  v.  Irvin,  ^i  Ind.  293. 

In  our  opinion,  the  court  committed  no  error  in  holding 
the  complaint  good. 

The  judgment  is  affirmed,  with  costs. 

Downey,  J. — As  my  views  do  not  accord  with  those  ex- 
pressed in  the  foregoing  opinion,  in  some  material  respects, 
it  is  proper  that  I  should  state  my  conclusions.  Section  41 
of  the  code  provides,  among  other  things,  that  when  the 
^on  is  against  two  or  more,  and  the  summons  is  served 
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on  one  or  more,  but  not  on  all,  the  plaintiffmay,  if  the  action 
be  against  defendants  jointly  indebted  on  contract,  proceed 
against  the  defendants  served;  and  if  he  recover  judgment, 
it  may  be  enforced  against  the  joint  property  of  all,  and  the 
separate  property  of  the  defendant  served.  I  think  this 
provision  contemplates,  primarily,  if  not  exclusively,  cases 
where  the  plaintiff  takes  his  judgment  against  those  of  the 
parties  jointly  indebted  on  whom  process  has  been  served, 
and  does  not  have  the  cause  continued  as  to  those  who  have 
not  been  ^served.  Section  641  of  the  code  provides  that 
when  a  judgment  shall  be  recovered  against  one  or  more 
persons  jointly  indebted  upon  contract,  as  provided  in  sec- 
tion 41,  those  who  were  not  originally  summoned  to  answer 
the  complaint  may  be  summoned  to  show  cause  why  they 
should  not  be  bound  by  the  judgment,  in  the  same  manner 
as  if  they  had  been  originally  summoned  This  secdon  is 
by  its  terms  expressly  confined  to  cases  where  judgment  has 
been  rendered  by  the  court  against  part  of  the  persons  joindy 
liable,  as  authorized  by  section  41.  To  all  this  I  make  no 
objection.  I  think  it  is  just  what  is  contemplated  and  pro- 
vided for  by  the  sections  mentioned ;  and  if  the  majority  of 
the  court  had  gone  no  further  than  this,  I  should  not  have 
written  this  opinion. 

Section  42  of  the  code  provides  that  "when  there  is  a 
return  of  *not  found*  as  to  any  of  the  defendants,  such  re- 
turn shall  be  suggested  on  the  record,  and  the  plaintiff  may 
continue  the  cause  as  to  them  for  another  summons  at  his 
option;  and  he  may,  in  either  case,  proceed  immediately 
against  the  defendants  served  in  time." 

I  think  this  section  applies  to  all  cases,  whether  they  are 
upon  several  or  joint  liabilities.  When  there  is  a  return  of 
not  found  as  to  any  of  the  defendants,  it  is  optional  with  the 
plaintiff  whether  he  will  or  will  not  have  the  cause  continued 
as  to  those  not  found.  But  in  either  case,  that  is,  whether 
he  continue  the  action  for  service  on  those  not  found  or  no^ 
he  may  proceed  immediately  against  the  defendants  served 
in  time.    If  he  do  not  have  the  action  continued  as  to  the 
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defendants  not  served^  and  recover  judgment  against  those 
who  are  served,  the  action  as  to  those  not  found  abates ;  and 
this  is  the  reason  why  the  legislature  has  provided  the 
remedy  in  section  641,  to  bring  them  in  afterward  and  make 
them  liable  upon  the  judgment.  If  the  plaintiff  shall  pur- 
sue the  other  course,  that  is,  have  the  action  continued  as  to 
the  defendants  not  found,  and  proceed  to  judgment  against 
those  who  have  been,  served  in  time,  I  think  he  may  at  the 
next  or  any  other  term  to  which  the  action  has  been  thus 
continued,  when  process  has  been  served  on  the  other  defend- 
ant or  defendants,  take  judgment  against  them  in  the  same 
action.  Whether  this  judgment  shall  be  a  separate  judg- 
ment against  these  defendants,  without  reference  to  the  first 
judgment,  or  whether  it  should  be  so  rendered  as  to  make 
them  jointly  liable  on  the  first  judgement,  is  immaterial.  It 
is  held,  in  the  opinion  of  the  majority  of  the  court,  that 
there  cannot  be  several  or  separate  judgments  against  de- 
fendants jointly  liable  on  contract.  I  concede  that  at  com- 
mon law  there  could  not  be.  But  I  contend  that  under 
section  42  there  may  be.  Why  would  the  legislature  have 
said  that  the  plaintiff  may  continue  the  action  as  to  those 
not  found,  if  it  had  not  been  intended  that  he  might  have 
judgment  against  them  when  they  were  found  ? 

It  is  held  that  section  42  applies  only  to  cases  where  the 
action  is  upon  a  several  liability.  But  this  is,  in  my  opinion, 
mere  assertion  against  a  plain  enactment  of  the  legislature. 
If  a  separate  judgment  cannot  be  rendered  against  thj  de- 
fendants who  are  brought  in  at  a  subsequent  term,  it  is  very 
clear,  it  seems  to  me,  that  the  court  can  so  render  the  judg- 
ment as  to  make  these  defendants  jointly  liable  with  those 
against  whom  judgment  was  previously  rendered.  The  rule, 
that  a  judgment  against  a  part  of  several  joint  debtors  merges 
the  cause  of  action  and  shields  the  others  from  any  liability 
to  another  action,  is  a  snare  in  which  unwary  creditors  are 
often  caught,  and  should  at  once  be  abrogated  by  the  legis- 
lature. It  has  been  changed  in  several  of  the  states,  and 
Vol.  XL. — 26 
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the  more  sensible  and  just  rule  established  that  all  or  any  of 
the  parties  may  be  sued,  and  judgment  recovered  against 
them,  without  affecting  the  right  of  the  creditor  to  sue  the 
others,  until  he  has  got  judgments  against  all  of  them,  or 
secured  payment  of  the  debt  Section  42  was  a  step  in  the 
right  direction ;  but  this  decision,  if  followed,  deprives  it  of 
"^much  of  the  good  which  it  was  intended  to  accomplisL 
The  statute  of  1843  expressly  authorized  another  action 
against  defendants  not  foimd,  when  the  action  was  upon  a 
joint  cause  of  action.  Rev.  Stat.  1843,  ch.  40,  sec.  31; 
Hunt  V.  Adamsony  4  Ind.  108. 

In  Pattison  v.  NorriSy  29  Ind.  165,  there  was  a  judgment 
rendered  against  two  on  a  joint  liability,  which  was  after- 
ward set  aside  as  to  one.  Issues  were  formed  as  to  this  de- 
fendant, and  there  was  a  trial  and  a' separate  judgment  ren- 
dered against  him.  There  were  here  two  judgments  on  a 
joint  cause  of  action.  This  court  said :  "  It  is  insisted  that 
the  final  judgment  is  void,  because  taken  only  against  Pat- 
tison, whereas  the  liability  was  joint.  We  do  not  regard  the 
judgment  by  default  against  CuUum  as  vacated  by  the  order 
of  tile  court.  Pattison  only  asked  to  have  the  judgment  set 
aside  as  to  him,  and  he  cannot  now  complain  of  the  sustain- 
ing of  his  own  motion.  It  would  have  been  better,  perhaps, 
on  Pattison's  application,  to  have  held  the  judgement  subject 
to  the  result  of  his  defence,  but  there  is  no  error,  as  it  stands, 
authorizing  a  reversal."  According  to  the  opinion  of  the 
majority  of  the  court,  Pattison,  after  getting  his  neck  out  of 
the  yoke  by  having  the  judgment  set  aside,  could  onlyharc 
been  made  liable  again  by  falling  back  upon  and  proceeding 
under  section  641,  to  have  him  bound  by  the  judgment 
which  yet  remained  in  force  against  CuUum.  If  there  was 
any  reasonable  ground  to  doubt  as  to  the  construction  whidi 
should  be  placed  upon  the  statute,  the  great  inconvenience 
of  the  rule  sustained  by  the  majority  of  the  court  should  in- 
duce a  contrary  ruling. 

OsBORN,  J. — I  concur  in  the  conclusion  of  the  majority  of 
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the  court,  that  suggesting  the  return  of  ''not  found"  and 
continuing  the  cause  as  to  one  or  more  defendants  will  hot 
prevent  proceedings  under  section  641 ;  but  I  am  not  suffi- 
ciently advised  to  be  willing  to  say  that  the  only  remedy  is 
under  that  section.  And  as,  in  my  opinion,  that  question  is 
not  before  us,  I  do  not  feel  disposed  to  express  an  opinion 
upon  it  In  my  opinion,  the  question  before  us  is,  whether 
continumg  the  cause  under  section  42  prevents  proceeding 
under  section  641,  and  not  whether  the  remedy  is  confined 
to  that  section* 

W.  A.  Bick/e,  for  appellant 

y.  Yaryanf  for  appellee. 


Gould  v.  House  et  al. 

Vucn<x,-^lHfun£H^n. — Assignment  of  Error, — BUI  of  Exceptions, -"^^Khiat 
a  complaint  aisked  affirmative  relief  .from  an  order  of  court,  and  also,  a  tem- 
porary injunction  restraining  proceedings  under  the  order,  and  thereupon  a 
temporary  injunction  was  granted ;  and  afterward,  on  sustaining  a  demurrer 
to  the  complaint,  and  alter  granting  leave  to  amend  the  complunt,  the  injunc- 
tion was  dissolved;  and  an  appeal  was  taken  from  the  order  dissolving  the 
injunction; 

Held^  that  the  sustaining  of  the  demurrer  to  the  complaint  could  not  be  assigned 
for  error  on  the  appeal. 

ffeUj  also,  that  if  the  sustaining  of  the  demurrer  did  not  of  itself  make  it 
proper  for  the  court  to  order  a  dissolution  of  the  injunction,  still,  there  being 
no  bill  of  exceptions  in  the  record  showing  upon  what  ground  the  court  acted 
in  making  the  order  dissolving  the  injxmction,  this  court  could  not  decide 
whether  any  error  was  committed  or  not. 

APPEAL  from  the  Johnson  Circuit  Court. 

Downey,  J. — Almeda  Gould,  the  appellant,  and  her  hus- 
band, Stephen  V.  Gould,  were  the  owners  of  certain  real 
estate  in  Shelby  county.  Her  husband  died,  thus  leaving 
her  the  sole  owner  of  the  land  by  survivorship.    He  left  a 
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will,  in  which  he  gave  her  his  real  and  personal  estate  on 
ce*rtain  conditions.  The  executor  applied  to  the  Shelby 
Common  Pleas  for  authority  to  sell  the  lands  of  the  deceased, 
being  or  including  that  owned  by  them  jointly.  She  con- 
sented to  the  sale  of  it,  and  its  sale  was  ordered  by  the  court 
Lancaster,  one  of  the  appellees,  became  the  purchaser  of 
part  of  the  real  estate,  but  before  the  sale  of  the  residue  of 
it,  the  appellant  instituted  an  action  in  the  Shelby  Circuit 
Court,  to  set  aside  the  order  of  the  common  pleas  court, 
authorizing  the  sale,  her  consent  thereto,  and  the  sale  to 
Lancaster,  on  the  ground  that  she  had  been  by  fraud  induced 
to  give  such  consent,  in  ignorance  of  her  title  to  said  land. 
In  connection  with  this  action  a  restraining  order  or  tem- 
porary injunction  was  granted  to  suspend  proceedings  under 
the  order  of  the  common  pleas  until  the  further  order  of  the 
circuit  court.  A  change  of  yenue  was  then  granted  on  the 
application  of  the  defendants  to  the  Johnson  Circuit  Court 
In  that  court,  after  some  other  steps  in  the  case,  a  demurrer 
to  the  complaint  was  sustained,  and  leave  granted  to  amend 
the  same.  The  court  also  made  an  order  dissolving  the  re- 
straining order  or  injunction.  From  the  order  dissolving 
the  restraining  order  or  injunction  this  appeal  was  taken, 
leaving  the  cause  still  pending  in  the  Johnson  Circuit  Court 

The  appellant  has  assigned  for  error  the  sustaining  of  the 
demurrer  and  the  dissolving  of  the  injunction. 

The  sustaining  of  the  derhurrer  cannot  be  assigned  for 
error  under  the  circumstances,  because  there  was  no  final 
judgment  in  the  case. 

The  dissolving  of  an  injunction  in  term  is  an  order  from 
which,  by  express  statutory  provision,  an  appeal  may  be 
taken  to  this  court.  2  G.  &  H.  277,  sec.  576.  But  if  the 
sustaining  of  the  demurrer  to  the  complaint  did  notof  itsdf 
make  it  proper  for  the  court  to  order  a  dissolution  of  the 
injunction,  we  are  unable  to  decide,  in  this  case,  whether  the 
order  was  or  was  not  properly  made,  for  the  reason  that 
there  is  no  bill  of  exceptions  in  the  record  showing  upon 
what  ground  the  court  acted  in  making  the  order.    Unless  we 
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had  before  us  the  evidence  on  which  the  court  acted  we  could 
not  say  whether  there  was  any  error  committed  or  not.  We 
cannot  assume  that  the  court  acted  upon  the  complaint 
alone.    See  Tumbidl  v.  EUts^  35  Ind.  422. 

The  judgment  dissolving  the  restraining  order  is  aifirmcd, 
vrith  costs. 

M.  M.  Ray,  K.  M.  Hard,  and  A.  Blair,  for  appellant. 

A.  Major,  S.  Major,  and  B.  F.  Love,  for  appellees. 


Whaley  v.  Gleason. 

Motion  for  New  Trial. — An  application  for  a  new  trial  must  be  by  motion, 
npon  written  cause  filed  at  the  time  of  making  the  motion. 

Bnx  OF  Exceptions. — Affidavits. — Affidavits  filed  in  a  cause  can  only  be  made 
a  paxt  of  the  record  by  being  embraced  in  a  bill  of  exceptions. 

Continuance. — An  application  to  continue  a  cause  appealed  from  a  justice  of 
the  peace,  on  account  of  the  absence  of  the  justice,  by  whom  it  is  proposed 
to  be  proved  that  the  transcript  is  hot  complete,  should  be  overruled. 

APPEAL  from  the  Steuben  Common  Pleas. 

OsBORN,  J. — ^This  was  an  action  of  replevin,  commenced 
by  the  appellee  against  the  appellant  before  a  justice  of  the 
peace. 

On  the  day  set  for  trial,  the  parties  appeared  before  the 
justice,  and  the  appellant  moved  the  court  to  dismiss  the 
Action,  and  in  his  motion  assigned  the  following  reasons 
therefor : 

First.  The  papers  on  file  in  the  action,  purporting  to  be 
Uie  complaint  and  affidavit,  had  not,  up  to  the  making  of  the 
Motion,  been  signed  by  the  plaintiff  or  any  one  in  his  behalf. 

Second.  Because  the  property  was  not  specifically  de- 
sc^ribed. 

Iliird.  Because  no  seal  appeared  to  the  jurat  of  the  affi- 
^^vit  and  the  approval  of  the  bond. 
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Fourth.  Because  the  writ  was  wholly  void. 

The  motion  was  overruled.  There  was  a  jury  trial,  aod 
verdict  and  judgment  for  the  appellee. 

The  appellant  appealed  to  the  common  pleas  court.  The 
cause  was  tried  by  the  court;  finding  for  the  appellee;  mo> 
tion  for  new  trial  overruled,  exception,  and  judgment  on  the 
finding.  The  appellant  renewed  his  motion  to  dismiss  m 
the  common  pleas  court,  which  was  overruled,  to  whidi 
he  excepted.  The  appellant  then  moved  the  court  for  a 
continuance,  which  was  overruled,  to  which  exceptions  were 
taken. 

The  errors  assigned  are,  first,  overruling  the  motion  to 
dismiss  the  action ;  second,  overruling  the  motion  to  con- 
tinue the  cause ;  third,  refusal  of  the  court  to  grant  an  order 
on  the  justice  to  complete  his  transcript;  fourth, ovemilii^ 
his  motion  for  a  new  trial;  fifth,  that  there  was  no  suffideot 
complaint  and  affidavit  on  file. 

The  record  does  not  show  that  any  written  motion  for  a 
new  trial  was  filed,  or  that  any  cause  was  stated  as  a  ground 
for  the  motion.  "The  application  must  be  by  motion, upon 
written  cause  filed  at  the  time  of  making  the  motioa''  Sec 
355,  2  G.  &  H.  215.  There  is  nothing  before  the  court  on 
th^  motion. 

The  motion  to  dismiss  was  properly  overruled.  The  d^ 
fendant  appeared  and  moved  to  dismiss  on  the  ground  that 
the  complaint  and  affidavit  was  not  signed  by  the  plaintil^ 
and  that  Ha^  jurat  of  the  justice  was  not  signed  by  hhn. 
The  record  shows  that  both  were  signed.  The  clerk  has 
copied  some  affidavits  into  the  record,  but  as  they  do  not 
appear  in  a  bill  of  exceptions,  we  cannot  regard  them  as 
before  us. 

The  affidavit  for  a  continuance  was  not  sufficient  The 
continuance  was  asked  to  enable  tiie  appellant  to  prove  by 
the  absent  witness,  wl\o  was  the  justice  of  the  peace  before 
whom  the  cause  was  tried,  that  the  transcript  was  not  com- 
plete, and  not  to  prove  any  fact  material  to  the  issue  in  the 
ca\is^i 
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There  was  no  motion  for  a  rule  upon  the  justice  to  amend 
or  send  up  a  full  transcript.  The  record  shows,  "and  said 
defendant's  motion  to  continue  is  by  the  court  overruled,  to 
which  ruling  of.  the  court  the  defendant  excepts  and  files  his 
bill  of  exceptions  in  these  words."  Then  follows  the  only 
bill  of  exceptions  in  the  record.  It  states  that  the  cause 
came  on  to  be  tried  *'by  the  court  upon  motion  of  said  de- 
fendant, supported  by  affidavits,  which  said  motion  in  writ- 
ing and  affidavits  are  in  these  words  (here  insert),  for  an  order 
upon  Lucius  W.  Hall,  a  justice  of  the  peace,  before  whom 
the  above-entitled  cause  was  tried,  requiring  him  to  appear  in 
this  court  to  show  cause  why  he  should  not  complete  his 
record  and  transcript  in  this  behalf,  which  motion  was  by 
the  court  overruled,"  to  which  ruling  he  excepted.  No  mo- 
tion for  an  order  or  rule  upon  the  justice,  or  any  affidavit  in 
support  of  it,  appears  in  the  bill  of  exceptions  or  record. 

We  think  the  complaint  and  affidavit  sufficient.  The  com- 
plaint is  sworn  to  by  the  appellee.  It  states  that  he  is  the 
owner,  and  entitled  to  the  possession,  of  the  personal  prop- 
erty mentioned  in  the  complaint,  of  the  vdue  of  fifty  dollars ; 
that  the  defendant,  on  the  6th  day  of  September,  1870,  wrong- 
fully took  the  same  from  him  without  right  and  unlawfully 
detains  it  from  him ;  that  it  is  exempt  from  execution  by  the 
laws  of  this  State.  It  demands  judgment  for  the  recovery 
of  the  property  and  damages  for  its  detention.  Sec.  71,  2 
G.  &  H.  598. 

The  appellant  has  discussed  several  questions  in  his  brief, 
and  asks  the  court  to  pass  upon  them,  but  as  they  are  not 
legitimately  before  us>.we  decline  to  do  it. 

The  judgment  is  affirmed,  with  costs. 

L.  H.  Stacker  and  jf.  K.  Morrow^  for  appellant 

y.  A.  WoodkuU  and  W.  G.  Croxton^  for  appellee. 
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Etchison  Ditching  Association  v.  Hillis. 

Pleading. — Draining  Association, — Articles  of  Association. — In  a  suit  to  en- 
force the  collection  of  a  ditching  assessment,  filing  a  copy  of  the  articles  of 
association  with  the  complaint  does  not  make  them  a  port  of  the  compUunt, 
and  consequently,  on  demurrer  to  the  complaint,  no  question  is  raised  as  to 
the  sufficiency  of  the  articles  of  association  or  the  description  of  the  work 
proposed  to  he  done. 

Same. — Although  it  may  appear  by  such  complaint  that  there  had  been  a  yet- 
vious  assessment,  the  complaint  will  not  be  bad  for  that  reason.  As  the 
statute  authorixes  a  reassessment,  it  will  be  presumed,  in  the  absence  of  a 
showing  to  the  contrary,  that  it  has  been  properly  made. 

Same. — Survey  and  Estimate  of  Cost, — A  complaint  to  enforce  the  collecdonof 
a  ditching  assessment  must  aljege  a  survey  and  estimate  of  the  cost,  and  show 
that  the  estimated  cost  will  not  exceed  the  aggregate  amount  of  the  assess- 
ments. 

Same. — Double  Assessment. — ^When  it  appears  upon  the  face  of  the  schedule  of 
assessments  filed  with  such  complaint,  that  certain  tracts  of  land  have  been 
twice  assessed  to  different  persons,  and  at  different  sums,  the  double  assess- 
ments cannot  be  regarded  as  an  <'  infonnality,  irregularity,  or  omission,"  wilhia 
the  meaning  of  section  fifteen  of  the  act  providing  for  the  making  of  sodi 
assessments. 

Same. — The  amount  of  the  assessment  is  not*'  clearly  set  forth  in  (he  appraisers' 
schedule,"  when  it  appears  upon  the  face  of  such  schedule  that  four  trads  of 
land  have  been  twice  assessed,  being  assessed  to  different  persons  and  at  dif- 
ferent sums. 

Same. — Appeal, — Estoppel, — An  appeal  may  be  taken  from  an  assessment  to 
the  circuit  court  or  court  of  common  pleas,  but  a  failure  to  appeal  wiH  not 
deprive  a  party  whose  land  has  been  assessed  from  objecting  to  the  legality  of 
an  assessment  on  account  of  a  double  assessment  of  lands. 

Same. — ^Before  the  collection  of  an  assessment  can  be  enforced,  the  corpoialioD 
must  show  a  valid  and  legal  assessment 

Same. — Correcting  Assessment, — A  double  assessment  may  be  corrected  by  a 
reassessment;  and  it  will  not  be  necessary  to  make  an  entirely  new  assesi- 
ment,  but  only  so  far  as  may  be  necessary  to  correct  mistakes. 

APPEAL  from  the  Madison  Circuit  Court 

BusKiRK,  J. — ^The  record  in  this  cause  presents  for  our 
decision  but  a  single  question^  and  that  is,  whether  the  court 
below  erred  in  sustaining  a  demurrer  to  the  complaint 

The  action  was  brought  by  the  appellant  against  the  ap- 
pellee to  enforce  the  collection  of  a  ditching  assessment 

The  first  objection  urged  to  the  complaint  is,  that  the  ar- 
ticles of  association  are  defective  and  void,  for  the  reasons 
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that  the  objects  of  the  association  and  the  ditch  to  be  con- 
structed are  not  sufficiently  defined  and  described. 

A  copy  of  the  articles  of  association  was  filed  with  the 
complaint,  but  this  did  not  make  them  a  part  of  the  com- « 
plaint  Consequently,  no  question  arises  in  the  record  as  to 
the  sufficiency  of  the  articles  of  association  or  the  descrip- 
tion of  the  work  proposed  to  be  done.  See  The  Etchison 
Ditching  Association  v.  Busenback^  39  Ind.  362,  and  authori- 
ties there  cited. 

The  next  objection  urged  to  the  complaint  is,  that  the 
complaint  shows  a  second  or  subsequent  assessment,  and 
that,  therefore,  the  complaint  should  not  only  show  a  reason 
for  the  subsequent  assessment,  but  should  also  show  what 
disposition  had  been  made  of  the  previous  assessment. 

We  do  not  think  the  complaint  defective,  for  the  reason 
stated.  It  does  not  very  clearly  appear  whether  there  had 
been. a  previous  assessment,  but  conceding  that  it  does  so 
appear,  it  would  not  in  any  manner  defeat  this  action. 

It  is  provided  by  section  6  of  the  act  of  1869,  as  follows: 
"And  when,  and  as  often  as  it  shall  become  necessary  or  de- 
sirable to  reassess  any  tract  of  land  for  the  correction  of  any 
mistake,  or  to  enable  the  company  to  appropriate  any  part 
of  the  same  for  right  of  way,  or  any  stone,  timber,  gravel 
or  other  material  for  construction  of  the  work ;  and  when- 
ever, and  as  often  as  it  shall  be  desired  by  the  company  to 
make  a  reassessment  of  any  tract  or  tracts  of  land  for  any 
purpose,  said  appraisers  shall  upon  request  of  the  company 
make  such  reassessments ;  and  so  from  time  to  time,  when, 
and  as  often  as  they  shall  be  requested,  and  shall  make  and 
return  schedules  of  the  same,  and  such  schedules  shall 
be  filed  for  record,  shall  constitute  liens,  shall  be  collected, 
and  shall  in  all  respects  be  governed  by  the  same  rules  and 
have  the  same  force  and  eftect  as  the  original  assessments 
above  provided  for." 

A  reassessment  is  expressly  provided  for  by  the  above 
section,  and  if  any  valid  reason  exist  why  the  assessment 
sought  to  be  enforced  should  not  be  collected,  it  should 
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come  from  the  defendant  by  way  of  answer.  As  the  statute 
authorizes  a  reassessment  we  will  presume,  in  the  absence 
of  a  showing  to  the  contrary,  that  it  has  been  properly  made. 
^  The  next  objection  urged  to  the  sufficiency  of  the  com- 
plaint is,  that  it  "does  not  show  that  before  the  actual  con- 
struction of  the  work  began,  surveys  of  it  and  estimates  of 
its  cost  were  made,  and  that  the  appraisers'  assessment  ex- 
ceeded the  aggregate  amount  of  the  cost  of  the  work." 

The  above  objection  is  doubdess  based  upon  the  seventh 
section  of  said  act,  which  reads  as  follows: 

"Sec.  7.  Before  the  actual  construction  of  the  work  shall 
be  begun,  surveys  of  it  and  estimates  of  its  cost  shall  be 
made;  and  the  appraisers'  schedules  of  assessments  returned 
to  the  secretary,  and  if  the  estimated  cost  of  the  work  shall 
exceed  the  aggregate  amount  of  the  assessments,  the  work 
shall  not  be  further  prosecuted." 

It  seems  very  plain  to  us  that,  before  any  assessment  can 
be  collected,  there  must  be  a  survey  and  estimate  of  the 
costs,  so  that  it  may  be  known  whether  the  cost  of  the  work 
will  exceed  .the  aggregate  amount  of  the  assessments;  for 
if  such  is  the  case,  the  work  cannot  be  further  prosecuted 
There  can  be  no  valid  reason  urged  in  favor  of  the  collec- 
tion of  a  part  of  the  assessments^  when  the  aggregate 
amount  is  less  than  the  cost  of  the  work.  No  part  of  the 
assessment  should  be  collected  unless  the  entire  work  can 
be  constructed. 

In  our  opinion,  the  complaint  is  defective  for  not  alleging 
a  survey  and  estimate,  and  for  not  showing  that  the  esti- 
mated cost  would  not  exceed  the  aggregate  amount  of  the 
assessments. 

The  last  objection  urged  to  the  complaint  is,  that  there  are 
manifest  errors  in  the  assessment  as  made  by  the  appraisers, 
and  that  such  errors  appear  upon  the  face  of  the  copy  of 
the  assessment  which  was  filed  with,  and  constituted  a  part 
of,  the  complaint.  The  errors  pointed  out  are,  that  in  four 
instances,  four  forty-acre  tracts  of  land  had  been  assessed 
twice,  to  different  persons,  at  different  prices.    It  is  shown 
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that  a  forty-acre  tract  was  assessed  as  belonging  to  the  ap- 
pellee, at  one  hundred  and  forty  dollars,  and  that  the  same 
tract  was  also  assessed  as  belonging  to  Henry  Etchison, 
Sr.,  at  one  hundred  dollars. 

It  is  ai^ued  by  counsel  for  appellee  that  it  is  manifest, 
from  such  double  assessments,  that  the  assessors  failed  to 
examine  each  tract  of  land  as  required  by  the  statute. 

We  do  not  think  that  such  a  conclusion  necessarily  results 
from  the  premises.  The  assessors  are  required,  by  the  sixth 
section  of  said  act,  to  make  out  sepcirate  schedules,  in  the 
smallest  United  States  subdivisions,  of  all  such  lands  situ- 
ated in  the  counties  which  are  affected  by  the  proposed  work. 
It  is  more  reasonable  to  suppose  that  the  mistake  occurred 
in  describing  the  lands  by  the  forty-acre  subdivision.  The 
assessors  were  sworn  officers,  and  the  presumption  is  that 
they  faithfully  and  honestly  discharged  their  duties  in  the 
premises.  Besides,  it  is  averred  in  ^the  sworn  report  of  the 
assessors,  that  they  ''carefully  examined  all  lands  in  anyway 
liable  to  be  affected  by  said  proposed  work." 

We  could  not,  in  the  face  of  the  presumption  of  the  law 
that  every  public  officer  feithfuUy  discharges  his  duty,  and 
the  express  averment  that  they  did  carefully  examine  all 
lands  in  any  way  liable  to  be  affected  by  said  proposed  work, 
and  in  the  absence  of  any  showing  to  the  contrary,  indulge 
the  presumption  that  the  assessors  failed  to  examine  all  the 
lands  likely  to  be  affected  by  such  proposed  work. 

But  the  fact  is  apparent  upon  the  face  of  the  assessment, 
which  is  in  the  record,  that  four  tracts  of  land  were  assessed 
twice,  to  different  persons,  and  at  different  sums,  and  that 
one  of  such  tracts  was  assessed  to  the  appellee  and  also  to 
Henry  Etchison,  Senior. 

It  is  earnestly  insisted  by  the  council  for  the  appellee 
that  such  double  assessments  vitiate  and  render  null  and 
void  the  entire  assessment.  The  correctness  of  the  above 
position  is  controverted  by  counsel  for  the  appellant,  and  twg 
counter  propositions  are  stated  and  relied  upon.  The  first  is 
that  it  is  a  mere  misdescription  of  the  land,  and  that  such 
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misdescription  is  an  informality,  irregularity,  and  omission, 
within  the  meaning  of  the  15th  section  of  said  act,  which 
reads  as  follows : 

''Sec.  i{.  No  informality,  irregularity,  or  omission,  which 
shall  have  occurred,  or  which  may  occur  in  the  organization 
or  proceedings  of  any  company,  or  in  the  appointment  or 
proceedings  of  any  of  their  officers,  agents,  or  the  apprais- 
ers, shall  affect  the  rights  and  privileges  of  such  company, 
or  invalidate  the  assessments  of  the  appraisers,  nor  any  sale 
of  land  which  shall  be  made  under  any  foreclosure  of  any 
lien  for  the  assessment  thereon,  provided  the  amount  of  the 
assessment  shall  be  clearly  set  forth  in  the  appraisers'  sched* 
ule,  and  the  schedule  shall  have  been  duly  recorded,  and 
notice  of  the  recording  thereof  given  as  hereinbefore  pro- 
vided." 

In  our  judgment,  the  double  assessment  cannot  be  re- 
garded as  an  "  informality,  irregularity,  or  omission,"  within 
the  meaning  of  the  above  section.  We  are  forced  to  this 
conclusion  from  the  language  of  the  proviso  to  such  section. 
The  proviso  is  as  follows :  "  Provided  the  amount  of  the 
assessment  shall  be  clearly  set  forth  in  the  appraisers'  sched- 
ule, and  the  schedule  shall  have  been  duly  recorded,  and 
notice  of  the  recording  thereof  given  as  hereinbefore  pro- 
vided." 

It  is  sufficiently  shown  that  the  schedule  was  duly  ^^ 
corded,  and  that  notice  of  such  recording  had  been  given  as 
required  by  section  6  of  said  act  But  it  is  very  obvious  to 
us  that  "the  amount  of  the  assessment"  cannot  *'be  clearly 
set  forth  in  the  appraisers'  schedule,"  when  it  appears  upon 
the  face  of  such  schedule  that  four  tracts  of  land  have  been 
twice  assessed  to  different  persons,  and  at  diiierent  sums. 
Both  assessments  cannot  be  collected.  The  question  then 
arises,  which  is  correct  and  which  is  incorrect  ? 

The  second  position  assumed  by  counsel  for  appellant  i% 
that  the  appellee  cannot  be  heard  in  this  proceeding  to  urge 
the  above  objection,  for  the  reason  that  a  remedy  was  given 
in  said  act  by  an  appeal  to  the  circuit  or  common  pleas 
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court,  and  that  having  failed  to  avail  himself  of  such  remedy 
,he  is  now  estopped  from  making  such  a  defence. 

It  is  provided  by  section  6  of  said  act,  that  the  appraisers' 
schedule  shall  have  appended  thereto  their  affidavit  that  the 
same  is  a  true  assessment;  that  the  same  shall  be  returned 
to  the  secretary  of  the  company,  who  shall  cause  it  to  be 
filed  for  record  in  the  office  of  the  recorder  of  the  county 
in  which  the  land  therein  described  shall  be  situated;  and 
from  the  date  of  filing  thereof,  such  assessments  shall  re- 
spectively be  a  lien  on  the  lands  upon  which  they  were  as- 
sessed for  the  amount  of  such  assessments  of  benefits  less 
the  amount  of  injury  assessed. 

It  is  further  provided  by  said  section,  that  ''when  and  as 
often  as  it  shall  become  necessary  or  desirable  to  re-assess 
any  tract  of  land  for  the  correction  of  any  mistake,"  etc., 
''said  appraisers  shall  upon  the  request  of  the  company 
make  a  re-assessment." 

The  said  section  6  also  contains  the  following  provisos, 
namely:  "Provided,  that  upon  filing  such  schedule  for  record 
the  secretary  shall  give  notice  thereof  by  posting  a  notice  in 
a  conspicuous  place  in  the  recorder's  office,  and  any  party 
aggrieved  by  any  such  assessment  may  within  thirty  days 
thereaflier  appeal  therefrom  to  the  circuit  or  common  pleas 
court  of  said  county ;  and  provided  further,  that  any  person 
who  is  under  legal  disabilities  at  the  time  of  the  making 
and  filing  of  such  schedule,  shall  have  the  right  of  appeal 
as  aforesaid,  at  any  time  within  thirty  days  after  the  removal 
of  such  disabilities." 

In  our  opinion,  the  right  of  appeal,  as  given  by  said  sec- 
tion, and  the  failure  to  take  such  appeal,  cannot  render  valid 
a  double  assessment.  The  appellee  might  have  appealed, 
but  his  failure  to  do  so  caimot  deprive  him  of  the  right  to 
urge  such  objection  to  the  complaint  The  action  is  based 
upon  the  assessment,  and  before  the  assessment  can  be  en- 
forced, the  corporation  must  show  a  valid  and  legal  assess- 
ment But  in  our  opinion  such  double  assessment  may  be 
corrected,  for  it  is  provided  by  section  6  of  said  act  that 
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there  may  be  a  re-assessment  when  and  as  oftcfn  as  it  shall 
be  necessary  or  desirable  for  the  correction  of  any  mistake. 
Nor  do  we  think  it  will  be  necessary  to  make  an  entire  new 
assessment,  but  only  so  &r  as  may  be  necessary  to  correct 
mistakes. 

In  our  opinion  the  court  committed  no  error  in  sustaining 
the  demurrer  to  the  complaint. 

The  judgment  is  affirmed,  with  costs. 

Mi  S.  Robinson  and  W.  March^  for  appellant 

y,  W.  Sansberry  and  E.  B.  Goodykoonts^  for  appellee. 


Collins  et  al.  t'.  Groseclosb. 

Set-off. — Tort, — In  an  action  ^or  a  breach  of  duty  and  negligence,  no  set-off 
is  allowed. 

Negligence. — Where  a  person  was  engaged  in  threshing  wheat  widi  a  steam 
threshing  machine,  under  a  contract  therefor  with  the  owner  of  the  wheal, 
and  said  owner  temporarily  left  the  field,  and  while  he  was  absent  the  wiad 
increased  so  that  there  was  danger  of  firing  the  stacks  of  wheat,  if  the  wok 
i(ss  continued,  and  it  would  so  appear  to  an  ordinarily  prudent  man,  it  was 
the  duty  of  said  person  running  the  machine  to  stop,  and  it  was  such  coxeks- 
ness  in  him  not  to  do  so,  as  to  render  him  liable  for  the  burning  of  the  stacks, 
if  the  burning  resulted  from  continuing  to  run  the  machine. 

Verdict. — ^Where  there  is  evidence  to  support  a  verdict,  the  Supreme  Court 
will  not,  upon  the  evidence,  disturb  it. 

APPEAL  from  the  Shelby  Circuit  Court 
OsBORN,  J. — ^This  was  an  action  brought  by  the  appellee 
to  recover  damages  for  the  alleged  negligence  of  the  appel- 
lants in  threshing  his  wheat.  The  complaint  was  in  three 
paragraphs,  in  each  of  which  it  was  alleged  that  the  appel- 
lants were  the  owners  of  a  steam  threshing  machine;  that 
they  contracted  with  the  appellee  to  thresh  his  wheat  for 
hire,  at  a  price  stated ;  that  they  entered  upon  the  perfonn- 
ance  of  their  contract,  and  that  by  reason  of  the  defects  of 


NOVEMBER  TERM,  1872.  415 

CoUiiis  et  of.  V.  Groseclose.         ^ 

the  machinery,  fhe  carelessness  and  negligence  of  the  ap- 
pellants in  setting,  running,  and  operating  the  same,  his 
wheat  was  destroyed  by  fire,  without  his  fault.  Separate 
demurrers  were  filed  and  overruled  to  each  paragraph  of  the 
complaint,  and  the  rulings  on  the  demurrers  excepted  to. 
An  answer  of  four  paragraphs  was  then  filed.  The  first  par- 
agraph was  the  general  denial.  The  fourth  was  a  setoff 
for  threshing  wheat,  to  which  a  demurrer  was  filed  and  sus- 
tained, and  the  ruling  excepted  to;  replications  in  denial 
were  filed  to  the  second  and  third  paragraphs  of  the  answer. 

The  action  was  instituted  in  the  Court  of  Common  Pleas 
of  Johnson  county,  in  which  court  the  issues  were  formed 
and  one  jury  trial  had,  resulting  in  the  failure  of  the  jury  to 
agree.  The  cause  was  then,  by  agreement,  transferred  to  the 
circuit  court  of  the  county,  where  another  jury  trial  was 
had,  with  another  failure  to  agree.  The  venue  was  then 
changed  to  the  Shdby  Circuit  Court,  where  the  cause  was 
tried  by  a  jury,  and  a  verdict  rendered  for  the  appellee  for 
five  hundred  dollars.  The  appellants  filed  a  motion  for  a 
new  trial,  and  in  their  motion  set  out  the  following  grounds 
therefor: 

First  That  the  court  rejected  certain  evidence  offered  by 
the  defendants  on  the  trial,  to  which  defendants  excepted  at 
the  time. 

Second,  That  the  court  admitted  certain  evidence  offered 
by  the  plaintiflf)  and  which  was  objected  to  at  the  proper 
time. 

Third.  That  the  evidence  does  not  sustain  the  verdict, 
and  that  the  verdict  is  contrary  to  the  evidence. 

Fourth.  That  the  court  erred  in  giving  charges  to  the  jury. 

The  motion  was  overruled,  exceptions  taken,  and  judg- 
ment rendered  on  the  verdict. 

Errors  are  assigned  for  overruling  the  demurrer  to  the 
several  paragraphs  of  the  complaint,  for  sustaining  the  de- 
murrer to  the  fourth  paragraph  of  the  answer,  and  for  over- 
ruling the  motion  for  a  new  trial. 

The  court  committed  no  error  in  sustaining  the  demurrer 
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to  the  fourth  paragraph  of  the  answer.  The  action  was  not 
on  the  contract,  but  on  account  of  a  breach  of  duty  and 
neghgence,  and  in  such  case  no  set-off  is  allowed.  2  G.  & 
H.  88,  sec.  57;  The  Indianapolis^  etc.^  Railroad  Co.  v.  Ballard, 
22  Ind.  448. 

The  appellants  have  not  pointed  out  any  defects  in  the 
complaint,  and  we  have  failed  to  find  any.  It  is  alleged  in 
each  paragraph  that  the  defendants  undertook  for  hire  to 
thresh  the  wheat  of  the  plaintiff  with  a  machine  propelled 
by  steam  power;  that  by  reason  of  the  unsound  and  unfit 
condition  of  the  machinery,  and  the  carelessness  and  n^Ii- 
gence  of  the  defendants,  and  without  the  &ult  of  the  plain- 
tiff) fire  escaped  from  the  machine  or  smoke-stack  and 
burned  up  and  destroyed  his  wheat,  of  the  value  of  seven 
hundred  dollars. 

The  appellants  have  assigned  for  error  that  the  court 
erred  in  charging  the  jury,  but  have  failed  to  point  out 
wherein  the  charge  is  erroneous,  except  they  claim  that  the 
court  failed  to  leave  the  whole  question  of  negligence  to  the 
jury,  and  assumed  to  charge  that  the  supposed  negligence 
was  matter  of  law. 

If  the  court  did  make  any  such  assumption^  the  appel- 
lants  cannot  complain  of  it.  The  jury  were  told  that  in 
reference  to  several  charges  of  negligence  against  appellants, 
there  was  no  evidence  before  them  to  support  the  charges. 
If  that  was  true,  it  was  the  duty  of  the  court  to  so  charge 
the  jury.  As  to  all  other  matters,  we  think  they  were  fairiy 
submitted  to  the  jury.  They  were  told  that  **  negligence 
must  have  been  proved  to  you,  or  you  cannot  find  for  the 
plaintiff.  Negligence,  as  applied  to  this  case,  is  want  of  or- 
dinary care,  and  if  the  injury  happened  from  it  on  the  part 
of  the  defendants,  and  if  the  plaintiff  was  himself  without 
fault,  the  plaintiff  may  recover."  They  were  also  told  that 
there  was  no  evidence  of  any  negligence  on  the  part  of  the 
defendants  in  failing  to  provide  means  to  protect  surround- 
ing objects  from  fire;  that  it  was  as  much  the  duty  of  the 
plaintiff  to  provide  such  means  as  of  the  defendants;  that 


NOVEMBER  TERM,  1872.  417 

Collins  et  aL  v,  Groseclose. 

there  was  no  negligence  of  the  defendants  in  running  the 
machine;  that  the  plaintiff  furnished  wood,  and  if  it  pro- 
duced, in  burning,  more  sparks,  or  more  dangerous  sparks, 
than  other  proper  fuel  would  have  done,  he  could  not  com- 
plain; that  the  plaintiff  could  not  make  the  continuance  of 
the  threshing  after  an  increased  wind  a  ground  of  complaint, 
if  he  or  his  agent  was  present;  that  if  he  went  away  with  a 
load  of  threshed  wheat,  leav!hg  no  one  as  his  agent  to  direct 
about  the  work  during  his  absence,  and  if  during  such  ab- 
sence the  wind  increased  beyond  what  it  was  when  he  was 
present,  and  to  such  a  degree  that  an  ordinarily  prudent  man 
would  have  considered  it  plainly  unsafe  to  continue  thresh- 
ing, and  the  firing  and  destruction  of  the  stacks  was  occa- 
sioned by  such  continuance,  the  defendants  might  be  liable, 
although  the  plaintiff  made  no  objection  to  the  continuance. 

We  see  no  error  in  the  charge.  If  the  plaintiff  tempora- 
rily left  the  field,  and  whilst  he  was  absent  the  wind  in- 
creased so  as  to  render  it  dangerous  to  continue  the  work, 
and  it  would  so  appear  to  an  ordinarily  prudent  man,  it  was 
the  duty  of  appellants  to  stop ;  and  it  was  such  carelessness 
for^hem  to  continue  threshing  after  that,  in  the  absence  of 
the  owner  of  the  wheat,  that  they  ought  to  be  held  respon- 
sible for  the  damage  resulting  from  it. 

The  jury  were  told  that  it  was  not  carelessness  to  con- 
tinuf^  to  run  the  machine  during  the  absence  of  the  appellee 
simply  because  he  was  absent  The  carelessness  consisted 
in  continuing  to  run  it  in  his  absence  after  the  danger  was 
increased  as  above  stated.  The  jury  could  not  fail  to  un- 
derstand the  distinction. 

The  evidence  in  the  cause  is  somewhat  contradictory  and 
not  altogether  satisfactory.  But  the  witnesses  were  before 
the  jury  and  the  judge,  before  whom  the  cause  was  tried. 
They  could  judge  of  the  weight  and  reliability  of  the  evi- 
dence better  than  we  can  by  simply  reading  it.  The  charge 
of  the  court  is  before  us.  It  was  full  and  fair  on  all  ques- 
tions which  it  was  necessary  for  the  jury  to  pass  upon^  to 
Vol.  XL. — 27 
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enable  them  to  form  a  just  and  proper  conclusion.  There 
is  evidence  to  support  the  verdict,  and  we  will  not  distuA 
it.  Scobey  v.  Armington^  5  Ind,  5 14 ;  Kile  v.  Chapin^  9  Ind 
150,  and  numerous  other  authorities. 

The  record  does  not  show  any  proper  exceptions  to  the 
action  of  the  court  in  admitting  or  rejecting  evidence  on  the 
trial;  consequently  we  ca;nnot  consider  either  of  those  ques- 
tions. 

The  judgment  of  the  said  Shelby  Circuit  Court  is  af- 
firmed. 

M.  M.  Ray,  D.  D.  Banta,  2Xid  C.  Byfieldy  for  appellants. 

5.  P.  Oyler,  D.  Howe^  G.  M.  Overstreet^  and  A.  B.  Hunter, 
for  appellee. 


De  Armond  v.  Glasscock  ex  al. 

Contract. — Mc^rried  Woman, — Agreement  for  Benefit  of  Estate,— Cavertttn, 
Suit  by  husband  and  wife  for  damages  for  failure  of  the  defendant  to  convey 
a  house  and  lot  to  the  wife  within  a  time  limited  by  a  written  contract,  jMy* 
ment  having  been  made  by  the  vrife ;  and  the  complaint  f uz&er  allied  dut 
the  property  had  been  sold  on  judgment  and  execution  against  the  defendaal, 
and  that  the  plainti£&  had  been  evicted  by  the  purchaser.  A  second  paragraph 
was  for  money  had  and  received.  Answer,  a  subsequent  agreement  between 
the  parties,  by  which  the  land  was  \o  be  purchased  by  a  friend  of  tbe  pbis* 
tiffs,  under  the  judgment  and  execution,  and  the  purcfaase-money  paid  tbel^ 
for  to  be  repaid  the  purchaser  by  the  wife,  and  credited  by  the  defendant  00 
a  note  held  by  him  against  the  husband ;  that  the  land  was  so  purchased; 
that  the  purchaser  had  always  been  ready  to  convey  the  land  to  the  wife,  but 
the  plaintiffs  had  refused  to  repay  him,  and  had  voluntarily  delivered  posses- 
sion to  him;  that  defendant  had  always  been  ready  and  willing  to  perfocmce 
his  part,  and  his  deed  was  tendered  with  the  answer.  Reply,  coverture  whai 
the  contract  was  made.    A  demurrer  to  this  reply  was  overruled. 

Held,  that  the  reply  was  good.  If  there  was  any  consideration  shown  for  tbe 
subsequent  contract,  and  if  it  was  concerning  the  estate  of  the  wife,  stiB  it 
was  not  so  fair  and  so  beneficial  to  the  wife  as  to  bring  the  case  within  die  rale 
recognized  in  JCantrowUz  v.  Prather^  31  Ind.  92. 

SihXS,,— Statute  of  Limitaiims, — ^Another  paragraph  of  the  answer,  directed  to 
the  second  paragraph  of  the  complaint,  relied  upon  the  statute  of  limitations 
of  six  years.  The  reply  was  the  coverture  of  the  wife.  A  demoirrer  tollus 
reply  was  overruled. 
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Held,  that  the  demurrer  was  correctly  ovemded. 

Practice. — Motion  for  New  Trial. — A  motion  for  a  new  trial,  on  the  ground 
that  the  court  refused  to  receive  proper  and  competent  evidence  offered  by  the 
defendant,  is  too  general.  The  evidence  which  the  court  excluded  should  be 
pointed  out. 

APPEAL  from  the  Decatur  Common  Pleas. 

Downey,  J. — ^The  appellees,  who  are  husband  and  wife, 
sued  the  appellant  The  first  four  of  the  paragraphs  of  the 
complaint  are  based  on  the  following  contract : 

**  Received  of  Sarah  Glasscock  one  hundred  and  thirty- 
dollars,  being  payment  for  a  house  and  lot,  now  lived  in  by 
said  Sarah,  in  the  town  of  Westport,  which  I  agree  to  make 
a  quitclaim  deed  to  said  property  in  six  months  from  this 
date  J  this  April  28th,  i860.  Thomas  De  Armond." 

The  paragraphs  need  not  be  separately  noticed.  They 
allege  that  De  Armond  failed  to  execute  the  deed  within  the 
time  stipulated  in  the  said  contract.  It  is  also  alleged  that 
on  the  9th  day  of  July,  i860,  De  Armond  became  replevin 
bail  upon  a  judgment  in  favor  of  Poor  and  others  against 
one  Merryman,  in  said  common  pleas,  rendered  on  the  5th 
of  July,  i860,  and  that  an  execution  on  this  judgment,  issued 
July  i6th,  1861,  was  levied  on  the  lot  in  question  as  the  prop- 
erty of  De  Armond,  and  that  it  was  sold  to  one  McDougal, 
and  conveyed  to  him  by  the  sheriff,  July  7th,  1863,  and  that 
the  plaintiffs  were  turned  out  of  possession  by  him.  There  * 
was  another  paragraph,  for  money  had  and  received.  The 
action  was  commenced  on  the  9th  day  of  January,  1871. 

The  (defendant  pleaded,  first,  a  general  denial;  second, 
that  by  agreement  between  the  parties,  made  after  the  exe- 
cution of  the  contract  on  which  the  suit  is  brought,  and  in 
consequence  of  numerous  liens  having  accrued  on  the  prop- 
erty of  the  defendant,  it  was  agreed  that  the  lot  in  question 
should  be  allowed  to  go  to  sale  on  execution,  and  be  bought 
in  by  some  friend  of  the  plaintiff's  and  conveyed  to  her ; 
that,  accordingly,  said  McDougal  did  purchase  the  lot  at 
sheriff's  sale  for  the  sum  of  twenty-five  dollars,  at  the  re- 
quest of  the  plaintiffs ;  that  the  plaintifis,  by  said  a^eement. 
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were  to  pay  to  the  defendant  the  said  sum  of  twenty-five 
dollars  paid  by  said  McDougal,  and  McDougal  was  then  to 
quitclaim  his  title  to  the  said  Sarah ;  that  the  said  McDou- 
gal has  always  been  ready  to  execute  said  deed»  but  that  the 
plaintiffs  have  failed  to  pay  said  sum  of  twenty-five  dollars ; 
that  the  plaintiffs  voluntarily  surrendered  possession  of  said 
house  and  lot  to  McDougal ;  that  the  defendant  has  always 
been  ready  and  willing  to '  perform  said  contract  on  his 
part,  and  he  files  with  his  answer  a  quitclaim  deed  from  him  to 
said  Sarah  for  said  premises;  third,  the  same  as  the  second, 
except  that  it  alleges  that  the  plaintiffs  were  to  repay  to 
McDougal  the  amount  paid  by  him  for  the  property,  and 
that  the  defendant  should  credit  that  amount  on  a  note  which 
he  held  against  Glasscock,  the  husband  of  said  Sarah; 
fourth,  to  the  paragraph  for  money  had  and  received,  the 
defendant  pleaded  the  statute  of  limitations  of  six  years. 

The  plaintiffs  replied  by  the  general  denial  to  the  whole 
answer,  and  separately  to  the  second,  third,  and  fourth  para- 
graphs thereof,  they  pleaded  the  coverture  of  the  sai<J  Sarah 
at  the  time  of  the  making  of  the  said  subsequent  agreement 

Demurrers  to  the  second,  third,  and  fourth  paragraphs  of 
the  reply  were  filed  by  the  defendant  and  overruled. 

Of  these  issues  there  was  a  trial  by  the  court;  a  finding 
for  the  plaintiffs ;  motion  for  a  new  trial  overruled,  and  judg- 
ment on  the  finding.  The  evidence  is  all  in  the  record  by  a 
bill  of  exceptions. 

The  errors  assigned  are  the  overruling  of  the  demurrers 
of  the  defendant  to  the  second,  third,  and  fourth  paragraphs 
of  the  reply,  whifch  set  up  the  coverture  of  the  female  plain- 
tiff, and  the  refusal  of  the  court  to  grant  a  new  trial. 

The  contract,  on  which  the  first  four  paragraphs  of  the 
complaint  are  predicated,  fixes  the  time  within  which  the 
deed  was  to  be  executed,  and  hence  no  demand  for  the  exe- 
cution of  the  deed  was  necessary.  The  defendant  having 
failed  to  execute  the  deed  within  the  time,  a  cause  of  action 
accrued  to  the  female  plaintiff.  In  the  answers  to  these 
paragraphs,  the  defendant  set  up  another  and  subsequent 
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contract  as  a  bar  to  this  cause  of  action.  As  a  reason  why 
she  should  not  be  bound  by  this  subsequent  contract,  Mrs, 
Glasscock  pleaded  her  coverture.  We  very  much  doubt 
whethe/  the  contract  set  up  in  the  answer  is  shown  to  be 
based  upon  any  sufficient  consideration.  If  it  is,  we  think 
it  is  proper  for  the  female  plaintiff  to  say  that  she  is  not 
bound  by  it  on  account  of  her  coverture.  If  it  be  supposed 
that  she  is  bound  by  the  contract  because  it  relates  to  her 
separate  property,  we  think  it  may  be  answered  to  this  that 
it  is  not  shown  that  the  subsequent  promise  was  so  fair  and 
so  beneficial  to  the  wife  as  to  bring  the  case  within  the  rule 
as  recognized  by  this  court  in  the  case  of  Katitrawitz  v. 
PratheTy  31  Ind.  92. 

It  is  contended  by  counsel  for  the  appellant  that  as  the 
purchase-money  was  all  paid  by  Mrs.  Glasscock  at  the  time 
of  the  purchase,  the  lien  of  the  judgments  was  only  nomi- 
nal, and  that  she  could  have  claimed  a  conveyance  of  the 
property,  and  had  it  relieved  from  the  lien,  according  to  the 
doctrine  laid  down  in  Simpson  v.  NUes^  i  Ind.  196;  Gaar  v. 
Lockridge^  9  Ind.  92 ;  and  Glidewell  v.  Spaughy  26  Ind.  319, 
But  in  these  cases  it  will  be  seen  that  the  right  was  claimed 
by  the  vendee  to  insist  upon  a  specific  performance  of  the 
contract ;  and  no  doubt  Mrs.  Glasscock  might  have  resorted 
to  this  remedy,  had  she  seen  proper  to  do  so.  But  instead 
of  doing  this,  she  had  a  right  to  resort  to  an  action  for  dam- 
ages on  the  contract,  as  she  has  done.  Whether,  when  the 
action  was  brought  by  her  for  damages,  De  Armond  might 
not  then  have  compelled  her  to  a  specific  performance  of  the 
contract,  we  need  not  inquire,  as  no  proper  effort  of  this 
kind  was  made.  It  is  true  that  De  Armond  did  file  with  his 
answer  a  quitclaim  deed,  but  at  that  time  the  title  to  the 
property  was  not  in  hin^  but  had  passed  to  McDougal  by 
virtue  of  the  sheriff's  sale  and  deed.  Had  the  deed  been 
tendered  in  time,  it  would  yet  have  been  a  question  whether 
specific  performance  could  have  been  compelled  as  against 
the  feme  covert.  We  think  the  court  committed  no  error 
in  overruling  the  demurrers  to  the  paragraphs  of  the  reply. 
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Next,  as  to  the  overruling  of  the  motion  for  a  new  trial 
The  grounds  on  which  it  Was  asked  were  these :  first,  die 
court  refused  to  receive  proper  and  competent  evidence 
offered  by  the  defendant ;  second,  the  court  excluded  proper 
and  material  evidence  offered  by  the  defendant;  third,  the 
finding  of  the  court  is  contrary  to  the  evidence  and  the  law. 

The  first  two  reasons  for  a  new  trial  are  entirely  too  gen- 
eral to  warrant  us  in  entering  upon  an  examination  of  the 
record,  to  see  whether  there  is  any  foundation  for  them  or 
not.  The  reasons  should  have  pointed  out  what  evidence 
was  improperly  received  or  rejected.  There  was  no  defi- 
ciency in  the  evidence. 

We  think  there  is  no  good  reason  shown  for  reversing  tlie 
judgment 

The  judgment  is  afiSrmed,  with  costs. 

y.  S.  Scobey  and  O.  B.  Scobey^  for  appellant. 

y.  Gavin  and  jF.  D.  Miller,  for  appellees. 


Ihrig  ^^.THE  State. 

LIQU9K  Law. — Aftnor, — Evidence. — ^Where,  under  an  indictment  for  the  sik 
of  intoxicating  liquor  to  a  minor,  the  proof  does  not  show  the  sale  to  htre 
been  made  with  the  knowledge  or  consent  of  the  defendant,  he  should  be 
acquitted. 

SAiUL-^Sale  on  Credit, — Such  a  sal^  may  be  upon  credit  or  for  cash. 

APPEAL  from  the  Howard  Circuit  Court. 

Downey,  J. — ^This  was  an  indictment  against  the  appel- 
lant, charging  that,  on,  etc.,  at,  etc.,  he  did  unlawfully  barter 
and  sell  a  certain  intoxicating  liquor  at  and  for  the  sum  of 
twenty  cents,  to  Clarence  W.  Smith,  who  was  then  and  there 
a  person  under  the  age  of  twenty-one  years,  to  wit,  of  the 
age  of  nineteen  years,  contrary  to  the  form  of  the  statute,  etc. 

Upon  arraignment  and  plea  of  not  guilty,  he  was  tried  by 


NOVEMBER  TERM,  1872.  423 

Ihxig  V.  The  State. 

a  jury,  which  found  him  guilty,  and  fixed  his  punishment  at 
a  fine  of  one  hundred  dollars  and  imprisonment  for  thirty 
days  in  the  county  jail. 

He  moved  for  a  new  trial,  because  of  the  insufficiency  of 
the  evidence  to  sustain  the  verdict,  and  for  other  reasons. 
His  motion  was  overruled,  and  judgment  rendered  on  the 
verdict. 

It  is  assigned  as  error  that  the  court  improperly  refused 
to  grant  a  new  trial. 

There  was  but  a  single  witness  sworn  and  examined  on  the 
trial,  and  he  was  the  party  to  whom  the  intoxicating  liquor 
is  alleged  to  have  been  sold.  He  testified  as  follows:  ''I 
am  eighteen  years  of  age;  I  have  drank  beer  at  John 
Ihrig's;  don't  know  whether  I  bought  it;  I  just  went  and 
took  it  and  drank ;  don't  know  whether  I  paid*  for  it  or  not ; 
I  had  a  cigar  and  tobacco  account  with  him ;  don't  think  I 
ever  paid  for  any  beer;  I  went  back  and  took  it  several 
times  last  winter,  1872;  I  never  asked  John  Ihrig  for  it, 
for  I  knew  he  would  not  let  me  have  it;  I  don't  think  he 
was  present  when  I  got  it;  I  don't  know  whether  the  de- 
fendant ever  charged  me  with  any  beer;  if  he  did,  I  do  not 
know  it;  I  never  paid  the  defendant  for  any  beer;  I  did  not 
get  intoxicated  on  the  beer  I  got ;  I  had  no  arrangement  or 
understanding  about  getting  it  or  paying  for  it;  I  don't 
know  that  the  defendant  ever  knew  I  got  the  beer ;  this  beer 
was  intoxicating;  this  was  all  in  Howard  county,  Indiana." 
This  was  all  the  evidence  given  in  the  cause.  The  indict- 
ment charges  a  sale,  and  not  a  barter,  although  the  word 
barter  is  used.  Beer  for  money  on  the  one  side,  and  money 
for  beer  on  the  other,  constitute  a  sale,  and  not  a  barter. 
The  evidence,  in  our  opinion,  does  not  sustain  the  allegations 
of  the  indictment  It  does  not  show  that  the  liquor  was 
taken  with  the  knowledge  or  consent  of  the  defendant. 
Where  property  has  been  taken  and  converted,  under  such 
circumstances  as  amount  to  a  trespass,  the  owner  may,  gen- 
erally, waive  the  tort  and  sue  for  the  value  of  the  property. 
But  in  a  case  of  this  kind  there  cannot  be  said  to  have  been 
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a  sale,  when  the  owner  of  the  liquor  neither  knew  of  nor  con- 
sented to  the  sale.  The  payment  of  the  price  at  the  time 
of  delivery  is  not  essential  to  a  sale,  as  a  sale  may  be  made 
upon  credit,  as  well  as  for  cash  in  hand. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  grant  a  new  trial. 

M.  Bell  and  A.  S.  Bell^  for  appellant. 

y.  F.  Elliott  and  y.  C.  Denny ^  Attorney  General,  for  tbe 
State. 


40  ^       The  Greensburgh,  Milford,  and  Hope  Turnpike  Co.  v, 
***  *^  Sidener  et  al. 

Bill  of  Exceptions. — Motion  to  Strike  Out, — ^A  motion  to  strike  outpixtof  a 
pleading  can  only  be  made  a  part  of  the  record  by  being  embodied  in  a  IbH 
of  exceptions. 

SAM£.^-If  a  bill  of  exceptions  sbows  that  such  motion  was  filed,  and  points  oat 
a  place  for  its  insertion  by  the  words  "  (here  insert)/'  this  will  authorize  tbe 
clerk  to  insert  the  motion  in  the  bilL 

Same. — Such  motion  cannot  be  made  apart  of  the  record  by  the  derk's  filHngtk 
blank  in  the  bill  of  exceptions  with  a  reference  to  a  page  of  the  transaipt 
where  it  may  be  found.  The  motion  must  be  copied  into  the  bill  of  excep- 
tions signed  by  the  judge,  and  certified  by  the  derk  to  be  a  full,  true,  and 
complete  copy  of  the  original  on  file  in  his  office. 

Same. — ^The  bill  of  exceptions  must  show  what  ruling  was  made  iqxA  tbe 
motion,  and  whether  exception  was  taken  to  the  ruling.  Redtals  of  thedei^ 
upon  these  points  cannot  be  regarded. 

Debiurrer. — Defect  of  Partiesj-^K  demurrer  to  a  complaint  cm  the  groond 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action  does  sot 
raise  any  question  as  to  the  parties  to  the  action. 

Motion  to  Separate  Causes  of  Action^— Z?^^  ^  i'tff^x.— A  motioa  to 
require  causes  of  action  to  be  separated,  where  there  are  several  parties,  eadi 
having  a  right  of  action^  does  not  present  any  question  of  the  misjoinder  of 
parties  plainfjffi;. 

Joinder  of  Parties. — Injunction, — TUmpike  As5es5me$Uj'-r^e^''x9\it  owsezs 
of  lands,  which  have  been  separatdy  assessed  for  the  construction  of  a  \sS6t 
pike,  may  unite  in  an  action  to  enjoin  the  collection  of  illegal  assessments. 

Turnpike  Assessments. — Injunction, — Omission  to  Assess  Zandtj-^U  asuasoa 
iq)pointed  under  the  act  providing  for  the  assessment  of  lands  to  aid  i&  tbe 
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constntction  of  tampikes  omit,  in  the  list  returned  by  them,  any  land  within 
one  mile  and  a  half  from  the  proposed  road»  the  entire  assessment  will  be 
void,  and  an  injunction  will  lie  to  prevent  the  collection  of  such  assessment. 
Same. — Estoppel, — Parties  whose  lands  have  been  assessed  to  aid  in  the  construc- 
tion of  a  turnpike  are  not  estopped  from  disputing  the  validity  of  such  assess- 
ment, on  account  of  the  fact  that  lands  liable  to  be  assessed  have  been  omitted 
from  the  assessment,  by  reason  of  having  acted  as  officers  or  members  of  the 
tnmpike  company  in  procuring  the  assessment  to  be  made,  letting  contracts  for 
the  construction  of  the  road,  and  incurring  indebtedness  on  the  part  of  the 
company,  having  stood  by  and  seen  the  road  constructed,  etc.;  unless  at  the  time 
they  so  acted,  they  knew  that  lands  liable  to  be  assessed  had  been  omitted, 
and  the  party  relying  on  the  estoppel  was  ignorant  of  such  omission. 

APPEAL  from  the  Bartholomew  Common  Pleas. 
BusKiRK,  J. — ^This  was  an  action  by  the  appellees  against 
the  appellant,  to  enjoin  the  collection  of  certain  assessments 
of  benefits  made  in  favor  of  the  appellant  and  against  them 
for  the  construction  of  a  turnpike  road. 

The  appellant  moved  to  strike  out  certain  portions  of  the 
complaint,  but  the  motion  was  overruled  and  excepted  to. 

The  appellant  also  demurred  to  the  complaint  upon  the 
ground  that  it  did  not  contain  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  overruled,  and  an  ex- 
ception was  taken.  The  appellant  then  filed  an  answer  in 
two  paragraphs.  The  court  sustained  a  demurrer  to  the 
second  paragraph  of  the  answer,  and  the  appellant  excepted. 
The  cause  was,  by  the  agreement  of  the  parties,  submit- 
ted to  the  court  for  trial,  and  was  tried  upon  an  agreed 
statement  of  facts.  The  court  found  for  the  plaintiff  below, 
and,  over  a  motion  for  a  new  trial,  rendered  final  judgment 
perpetually  enjoining  the  collection  of  the  assessments.^ 

The  appellant  has  assigned  the  following  errors :  first,  the 
court  erred  in  overruling  the  motion  to  strike  out  parts  of 
the  complaint ;  second,  the  court  erred  in  overruling  the  de- 
murrer to  the  complaint;  third,  the  court  erred  in'  sustaining 
the  demurrer  to  the  second  paragraph  of  the  answer;  fourth, 
the  court  erred  in  overruling  the  motion  for  a  new  trial. 

The  first  assignment  of  error  presents  no  question  for  our 
decision.    The  record  is  as  follows: 
The  bill  of  exceptions  upon  this  point  reads  thus:  ''Be  it 
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further  remembered  that  at  the  proper  time  the  defendant 
filed  a  written  motion  to  strike  out  certain  portions  of  the 

complaint,  as  follows :  See  ante^  page ^  commencing  on 

line  number ^  and  ending  on  page ^  on  line  number 

,  for  copy  of  motion.    Clerk." 

.  The  clerk  has  copied  into  the  transcript  what  purports  to 
be  a  motion  to  strike  out  certain  parts  of  the  complaint,  but 
the  motion  is  not  copied  into  the  bill  of  exceptions,  nor 
does  the  bill  of  exceptions  contain  the  words  ''  (here  insert)." 
If  the  words  "  (here  insert)  "  had  been  used,  it  would  havp 
authorized  the  clerk  to  have  inserted  the  motion  in  the  bill 
of  exceptions.  Such  motions  can  only  become  a  part  of 
the  record  by  being  embodied  in  a  bill  of  exceptions.  And 
as  the  clerk  had  no  right  to  copy  the  motion  into  the  tnuh 
script,  it  cannot  be  made  a  part  of  the  record  by  the  cleik's 
filling  the  blank  in  the  bill  of  exceptions  with  a  reference  to 
the  page  of  the  transcript  where  the  same  may  be  found. 
We  have  no  means  of  knowing  that  the  motion  copied  in 
the  transcript  is  the  same  motion  which  was  made.  When 
a  motion  is  copied  into  a  bill  of  exceptions,  which  is  signed 
by  the  judge,  and  the  clerk  certifies,  under  his  seal  of  office, 
that  the  bill  of  exceptions  is  a  true,  perfect,  and  complete 
copy  of  the  original  on  file  in  his  office,  we  have  the  authen- 
tication required  by  the  statute.  Nor  are  we  informed  by 
the  bill  of  exceptions  whether  the  court  sustained  or  over- 
ruled the  motion,  nor  whether  any  exception  was  taken  to 
the  ruling  of  the  court.  The  recitals  of  the  clerk  upon 
these  points  cannot  be  regarded  by  us.  Stewart  v.  Hanknf 
39  Ind.  i6i. 

The  second  assignment  of  errx>r  presents  for  our  decision 
the  sufficiency  of  the  complaint. 

It  is,  in. the  first  place,  insisted  by  counsel  for  appellant 
that  the  demurrer  should  have  been  sustained,  because  the 
appellees  were  improperly  joined  as  parties  plaintiff,  as  the 
cause  of  action  of  each  was  distinct  The  ground  of  the 
demurrer  was  that  the  complaint  did  not  contain  facts  suffi- 
cient to  constitute  a  cause  of  action.    Such  a  demurrer  does 


NOVEMBER  TERM,  1872.  427 

The  Greensbuxgli,  Milford,  and  Hope  Turnpike  Company  v.  Sidener  ei  oL 

not  raise  any  question  as  to  the  parties  to  the  action.  Wo- 
mack  V.  McAhren,  9  Ind.  6;  Collins  v.  Nave,  9  Ind,  2Q9; 
Mandlove  v.  Lewis ^  9  Ind.  194;  Rogers  v.  West^  9  Ind.  400; 
MewJierter  v.  Pric^^  11  Ind.  199. 

It  is  also  claimed  by  counsel  for  appellant,  that  his  motion 
to  require  the  causes  of  action  to  be  separated,  presents  the 
question  as  to  the  parties.  We  think  otherwise.  The  only 
evidence  we  have  that  such  a  motion  was  made  is  the  re- 
cital of  the  clerk.  Besides,  we  decided,  in  Robbins  v.  The 
Sand  Creek  Turnpike  Co,^  34  Ind.  461,  that  separate  owners 
of  lands,  which  had  been'  separately  assessed,  might  unit^  as 
plaintiffs,  to  enjoin  the  collection  of  such  assessments. 

Was  the  complaint  defective  for  the  want  of  sufficient 
&cts  ?  In  the  complaint  ten  separate  and  distinct  objections 
are  ui^^ed  to  the  validity  of  the  assessments,  and  all  these 
objections  are  fully  considered  and  discussed  by  counsel  for 
appellant;  but  we  feel  called  upon  to  examine  only  one  of 
the  objections,  for  the  reason  that  the  agreed  statement  of 
facts  was  limited  to  one,  and  this  we  regard  as  a  waiver  of 
all  the  otheiB. 

The  objection  to  the .  validity  of  the  assessments  upon 
which  this  cause  was  tried  is.  as  follows:  ''The  plaintiffs 
further  say  that  all  of  said  town  of  Hope  is  within  one.  aad 
one-half  miles  of  the  western  boundary  of  said  road,  and  the 
real  estate  therein  was  assessed  for  taxation,  for  the  year 
1869,  ^^  seventy-nine  thousand  one  hundred  and  five  dollars ; 
and  that  the  town  of  St.  Louis,  an ;  unincorporated  town  in 
said  county  of  Bartholomew,  is  within  one  and  one-half  miles 
of  said  road,  and  the  real  estate  therein  vfzs  assessed  £br 

taxation,  for  said  year,  at dollars ;  and  said  assessors 

did  not  make  a  list  of  the  real  estate  within  said  towns,  nor 
assess  any  benefits  thereto,  holding  that  said  real  estate  was 
exempt  from  assessment  under  the  law ;  and  said  assessors 
Med  to  make  a  list  of  other  real  estate  within  said  towns 
and  within  one  and  one-half  miles  of  either  side  of  said  road, 
of  die  ^ue,  to  wit,  of  three  thousand  dollars.'' . 

The  agreed  statement  of  facets,  upon  which  the  cause  was 
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tried  and  decided,  is  embodied  in  a  bill  of  exceptions,  and 
is  as  follows : 

"Be  it  remembered,  that  on  the  trial  of  this  cause,  the 
plaintiffs,  to  maintain  their  issues  therein,  submitted  the  fol- 
lowing agreed  statement  of  facts,  agreed  on  by  the  parties, 
namely : 

"That  the  assessors  appointed  by  the  board  of  commis- 
sioners of  Bartholomew  county  to  make  assessments  of 
benefits  on  all  lands  within  one  and  one-half  miles  of  the 
termini^  and  on  either  side  of  the  line  of  the  turnpike  road 
of  the  defendant,  failed  to  list  or  assess  the  lands  situate  in 
the  town  of  Hope,  an  incorporated  town  in  Bartholomew 
county,  and  St.  Louis,  an  unincorporated  town  therein,  both 
of  which  were  within  one  and  one-half  miles  of  the  terminus 
of  said  road,  and  assessed  the  benefits  on  plaintiffs'  lands,  as 
set  forth  in  the  complaint,  and  they  remain  unpaid,  as  set  forth 
in  the  complaint,  and  the  value  of  the  lands  in  Hope  and 
in  St.  Louis  is  the  same  as  in  the  complaint ;  and  this  was 
all  the  evidence  given  in  the  cause." 

It  has  been  repeatedly  decided  by  this  court,  that  where 
assessors,,  appointed  under  the  act  providing  for  assessments 
on  lands  to  aid  in  the  construction  of  roads,  omitted,  in  the 
list  returned  by  them,  any  land  within  one  and  one-half 
miles  from  the  proposed  road,  their  entire  assessment  is  void, 
and  an  injunction  will  lie  to  prevent  its  collection.  Tvmr 
V.  The  Tlwmtown^  etc.^  G.  R.  Co,^^  33  Ind.  317;  Hardwick'i, 
The  Danville,  etc.,  G.  R.  Co,,  33  Ind.  321 ;  The  New  Hauen, 
etc.,  Turnpike  Co.  v.  Bird,  33  Ind.  325 ;  Robbins  v.  The  Sand 
Creek  Turnpike  Co,,  34  Ind.  461 ;  The  Greencastle  and  Bird'' 
ing  Green  Turnpike  Co.  v.  Albin,  34  Ind.  554. 

The  counsel  for  appellant  has  referred  us  to  many  deci- 
sions in  other  states  holding  an  opposite  doctrine.  Sudi 
decisions  were  based  upon  the  peculiar  language  of  the 
statutes  of  such  states,  and  cannot  be  regarded  as  entitled  to 
much  weight,  unless  the  statutes  on  which  they  were  based 
were  the  same  as  ours.  We  are  satisfied  with  the  construc- 
tion which  has  been  placed  upon  our  statute.    Indeed,  we 
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cannot  see  how  any  other  construction  could  be  given  to  it 
The  language  does  not  seem  to  be  susceptible  of  any  other 
or  different  construction.  In  fact,  there  is  but  litde  room  for 
construction.  The  statute  under  which  the  assessments  were 
made  makes  it  the  duty  of  the  assessors  "to  view  all  the 
lands  within  one  and  one-half  miles  of  such  road,  on  either 
side  thereof,  as  located,  or  within  one  and  one-half  miles  of 
the  terminus  thereof,"  if  situated  in  the. county  where  the 
assessors  have  been  appointed,  and  "to  make  a  list  of  all 
the  lands  within  such  bounds,  and  to  assess  the  amount  of 
benefit  that  will  result  from  the  proper  construction  and 
maintenance  of  such  proposed  road,  and  report  the  same  to 
the  county  auditor  in  writing,  and  append  thereto  their  affi- 
davit that  the  same  is  correct,"  etc. 

The  above  statute  expressly,  absolutely,  and  imperatively 
requires  of  the  assessors  that  they  shall  view  all  the  lands 
and  make  a  list  of  all  the  lands  within  the  prescribed  bounds, 
but  the  assessment  of  benefit  does  not  necessarily  follow  the 
viewing  and  listing  of  all  such  lands.  Whether  the  lands 
viewed  and  listed  are  benefited,  and  if  so,  to  what  extent,  is 
a  matter  of  judgment,  to  be  determined  by  the  assessors 
from  the  facts  and  circumstances  attending  and  surrounding 
each  assessment  of  benefits. 

The  construction  placed  upon  a  similar  statute  by  the 
Court  of  Appeals  in  the  State  of  New  York,  in  the  case  of 
The  People  v.  Smith,  45  N.  Y.  772,  meets  with  our  entire  ap- 
proval. 

Allen,  J.,  speaking  for  the  court,  says:  "The  power 
sought  to  be  delegated  to  a  portion  of  the  taxable  inhabi- 
tants of  a  municipality  to  burden  and  charge  the  property 
of  all,  and  subject  it  to  taxation  for  a  purpose  foreign  to 
those  for  which  local  governments  are  organized,  and  with  a 
view  to  contingent  benefits,  in  respect  to  which  men  may 
difier  in  opinion,  and  in  aid  of  works,  which  in  most  in- 
stances, will  more  largely  benefit  some  than  other  portions 
of  the  district,  alike  and  equally  charged,  is  one  of  grave 
importance,  seriously  affecting  the  rights  and  pecuniary  in* 
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terests  of  thecitizen,  and  can  only  be  exercised  in  strict  con- 
formity to  and  by  a  rigid  compliance  with  the  letter  and 
spirit  of  the  act  conferring  the  authority.  Nothing  can  be 
taken  by  implication,  and  the  act,  as  it  imposes  a  burden 
upon  the  public,  and  in  a  manner  deprives  the  owner  of  the 
full  control  and  disposition  of"  his  property,  by  giving  to 
others  the  power  to  encumber  it,  should  be  strictly  con- 
strued in  fevor  of  thfe  rights  of  property.'* 

The  same  learned  judge,  in  another  portion  of  his  opinion, 
says:  "While  it  is  for  the  legislature  to  decide  upon  the 
wisdom  and  expediency  of  the  enactment  of  a  law,  and  the 
province  of  the  court  fs  simply  to  interpret  the  act  and  give 
it  eifect  according  to  the  intent  of  the  legislature,  a  statute  in 
derogation  of  common  right  will  not  be  extended  by  impli- 
cation, but  its  operation  and  effect  will  be  confined  to  the 
cases  within  the  express  language  employed,  giving  it  its 
ordinary  signification,  in  the  absence  of  any  evidence  that 
the  legislature  intended  to  use  it  in  a  different  sense." 

If  however,  we  entertained  any  doubt  as  to  the  correct* 
ness  of  the  former  decisions  of  this  court  upon  the  point  un- 
der consideration,  we  should  be  very  slow  in  overruling  sudi 
decisions.  "Chancellor  Kent  s^ays :  'A  solemn  decision  upon 
a  point  of  law  arising  in  any  given  case  becomes  an  author- 
ity in  a  like  case,  because  it  is  the  highest  evidence  whidi 
we  can  have  of  the  law  applicable  to  the  subject,  and  the 
judges  are  bound  to  follow  that  decision  so  long  as  it  stands 
unreversed,  unless  it  can  be  shown  that  the  law  was  misun- 
derstood or  misapplied  in  that  particular  case.  If  a  ded^ 
has  been  made  upon  solemn  argument  and  mature  delibfiar 
tion,  the  presumption  is  in  favor  of  its  correctness,  and  the 
community  have  the  right  to  regard  it  as  a  just  declaration 
or  exposition  of  the  law,  and  to  regulate  their  actions  and 
contracts  by  it.  It  would  therefore  be  extremely  incon- 
venient to  the  public  if  precedents  were  not  duly  regard- 
ed and  implicitly  followed.  It  is  by  the  notoriety  and 
stability  of  such  rules  that  professional  men  can  give  safe 
advice  to  those  who  consult  them,  and  people  in  general  can 
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venture  to  buy  and  trust,  and  to*  deal  with  each  other.  If 
judicial  decisions  were  to  be  lightly  disregarded,  we  should 
disturb  and  unsettle  the  great  landmarks  of  property.  When 
a  rule  has  once  been  deliberately  adopted  and  declared,  it 
ought  not  to  be  disturbed  unless  by  a  court  of  appeal  or  re- 
view, and  never  by  the  same  court,  except  for  very  urgent 
reasons,  and  upon  a  clear  manifestation  of  error;  and  if  the 
practice  were  otherwise,  it  would  be  le^tving  us  in  a  perplex- 
ing uncertainty  as  to  the  law.'  "     Cooley  Const  Lim.  50. 

We  are  therefore  of  opinion  that  that  portion  of  the  com- 
plaint, hereinbefore  set  out  in  this  opinion,  constituted  a  good 
cause  of  action,  and  entitled  the  plaintiffs  to  injunctive  re<- 
lief,  and  that  consequently  the  court  committed  no  error  in 
overruling  the  demurrer  thereto. 

The  third  error  assigned  involves  the  corre.ctness  of  the 
ruling  of  the  court  in  sustaining  the  demurrer  to  the  second 
paragraph  of  the  answer.    Such  paragraph  is  as  follows: 

*' Second.  The  said  defendant,  for  answer  to  said  claims 
and  charges  of  said  Sidener,  says  that  said  Sidener  was  duly 

elected  president  •  of  said  corporation,  on  the  -. day  of 

,  1863,  by  the  stockholders  of  said  corporation,  who 
held  stock  therein  duly  subscribed;  that  said  Sidener  then 
and  there  accepted  of  said  position  of  president  of  said  cor- 
poration, and  acted  as  such  up  to  the day  of , 

1868;  that  he  solicited,  accepted,  and  received  stock  for  said 
company ;  that  he  made  and  entered  into  contracts,  as  the 
authorized  president  of  said  corporation,  for  grading,  grav- 
elling, and  constructing  said  turnpike,  and  by  means  thereof 
involved  the  said  corporation  in  a  debt  of  five  thousand  dol- 
lars; that  the  said  Sidener  filed  the  petition  of  said  com- 
pany with  the  board  of  commissioners,  as  the  acting  presi- 
dent of  said  corporation,  duly  authorized  by  the  directors 
and  stockholders  of  said  corporation,  asking  the  appoint- 
ment of  assessors  to  assess  the  benefits  of  all  lands  within 
one  and  one^half  miles  of  said  road,  as  set  forth  in  said 
complaint,  and  continually  from  said  date  of  election  of 
said  Sidener  as  president  up  to  the  time  of  filing  the  com- 
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plaint  herein  he  has  acted  with  and  controlled  said  turnpike 
company;  that  since  he  ceased  to  be  president,  he  has  an- 
nually voted  for  officers  of  said  corporation,  and  acted  as  a 
director  thereof;  that  he  caused  the  route  to  be  surveyed 
and  laid  out,  and  that  the  same  runs  over  his  land  by  his 
own  encouragement  and  direction,  and  that  the  same,  so  fai 
as  said  road  passes  by,  along,  and  through  said  lands  of  said 
Sidener,  has  been  fully  graded,  gravelled,  and  completed  at 
great  expense  to  said  company ;  and  that  the  benefits  by  said 
expenditure  to  tlie  said  lands  of  the  said  Sidener  fully  equal 
all  the  assessments  made  on  said  lands  as  aforesaid;  that 
said  Sidener  let  out  said  contracts  for  grading  and  gravelling 
said  road,  as  the  president  of  said  road;  that  he  knew  of 
said  work  and  expenditures  made  on  said  turnpike  without 
objection,  and  stood  by  and  permitted  said  work  to  be  done 
on  said  road,  and  said  expenditures  to  be  made,  without  ob- 
jection or  dissent;  that  the  route  of  said  road  was  duly 
located  with  the  full  knowledge  of  the  said  Sidener  and  said 
Harker;  the  said  road,  as  located,  was  duly  graded,  grav- 
elled, and  fully  completed  from  said  Hope,  by  the  way  of 
Milford,  to  Greensburgh,  in  Decatur  county,  and  large  sunvs 
of  money  were  expended,  and  defendant  has  contracted 
large  indebtedness,  to  wit,  five  thousand  dollars,  in  and 
about  the  construction  of  said  turnpike,  all  of  which  was 
done  with  the  full  knowledge,  and  without  objection,  of  the 
said  plaintiffs;  that  said  turnpike  passes  along  and  across 
the  lands  of  the  said  Harker,  and  was  graded,  •gravelled, 
and  completed  with  his  knowledge,  and  without  objection; 
that  the  benefits  to  the  lands  of  the  said  Harker  fully  equal 
the  said  assessed  benefits ;  that  said  Sidener  and  Harker  are 
stockholders  in  said  corporation;  that  as  such  they  have 
participated  in  the  election  of  said  officers  annually  since 
the  year  1862;  that  they  have  been  officers  thereof  and  can- 
didates for  president  and  director  of  said  company;  that 
tliey  united  in  locating  said  turnpike  road,  as  set  forth  in 
the  petition  to  assess  damages;  that  all  changes  which  were 
made  (which  were  very  slight)  were  made  on  the  petition 


NOVEMBER  TERM,  1872.  433 


The  Greensbmgh,  Milford,  and  Hope  Turnpike  Company  v.  Sidener  ef  al. 


and  under  the  advice  of  plaintiffs ;  that  said 'assessment  set 
forth  in  the  complaint  was  made  by  commissioners  duly  ap- 
pointed for  plaintifis'  benefit,  and  intended  therefor;  that 
said  assessment  was  ordered,  and  said  first  commissioners 
appointed,  on  the  motion  and  at  the  request  of  the  said 
Sidener,  as  the  president  of  said  corporation;  and  said  first 
commissioners  appointed  having  tendered  their  resignation, 
and  refused  to  act,  said  second  commissioners  were  ap* 

pointed  on  the  motion  of Powell,  president  of  said 

corporation,  who  succeeded  said  Sidener;  that  said  turnpike 
in  Bartholomew  county  runs  from  Hope  to  the  north-east 
corner  of  the  south-west  quarter  of  section  one,  a  distance 
of  six  miles,  and  that  said  assessment  made  and  tendered 
was  made  and  intended  for  defendant*s  corporation ;  that  de- 
fendant's corporation  is  known  by  both  names  of  the  Greens- 
burgh,  Milford,  and  Hope  Turnpike  Company  and  the 
Greensburgh,  Hope,  and  Milford  Turnpike  Company,  but 
the  names  apply  to  one  and  the  same  corporation;  that  it  is 
known  generally,  and  callec^  by  the  public,  by  both  names, 
and  frequently  did  business  by  both  names ;  that  all  said 
land  assessed  is  lying  within  one  and  one-half  miles  of  said 
.  road;  that  said  defendant  is  generally,  usually,  and  publicly 
known  by  said  two  names  as*  aforesaid,  and  the  same  was 

duly  organized  on  the day  of ,  1862,  by  duly 

filing  its  articles  of  association  in  due  and  proper  form  in 
the  recorder's  office  of  Bartholomew  county;  that  said  road 
was  ordered  by  the  board  of  directors  to  be  made  a  gravel 
road,  at  which  said  Sidener  presided  as  president,  and  the 
same  has  been  constructed  as  such,  and  fully  completed,  by 
said  company,  without  objection  by  plaintifls ;  that  any  and 
all  moneys  received  by  defendant  have  been  paid  out  and 
expended  in  the  construction  of  said  road  with  the  full 
knowledge  of  said  plaintifis,  and  without  objection;  that 
said  plaintiffs  have  urged  defendant  to  proceed  to  the  com- 
pletion of  said  road,  urging  and  advising  them  to  enter  into 
contracts  for  the  construction  of  said  road,  and  to  rely  upon 
Vol.  XL.— 28 
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said  assessments  of  benefits  for  the  payment  of  said  con- 
tracts ;  and  under  and  pursuant  to  their  advice  as  officefs 
and  stockholders  of  said  company,  the  company  have  entered 
into  contracts  to  complete  said  road,  and  have  completed 
said  road,  involving  the  company,  therefor,  in  the  sum  of  five 
thousand  dollars,  and  that  there  are  no  other  means  by 
which  to  pay  said  indebtedness,  except  said  assessments. 

''  The  said  defendant  avers  that  said  plaintiffs  had  fall 
knowledge  of  said  assessment  of  benefits  made,  and  knew 
of  the  letting  of  divers  contracts  for  the  completion  tbeieof 
since  said  assessments,  and  with  full  knowledge  of  all  the 
facts,  paid  a  portion  of  their  assessments,  as  averred  in  the 
complaint;  that  said  plaintiffs  knew  that  said  defendant  bad 
no  means  with  which  to  complete  said  turnpike  road,  and 
that  the  proceeds  that  might  be  procured  from  said  assess- 
ments were  the  only  means  by  which  defendant  could  com- 
plete said  turnpike ;  that  defendant  duly  advertised  for  pro- 
posals to  make  said  turnpike  road,  all  of  which  said  plain- 
tiflEs  well  knew,  and  had  full  knowledge  of  the  letting  of  con- 
tracts and  doing  of  the  work,  until  said  road  was  wholly 
completed ;  that  they  stood  by  and  permitted  the  same  to 
be  done  without  objection,  and  have  derived  the  full  benefit 
of  said  work  and  labor,  and  on  the  faith  of  said  assessments, 
defendant  completed  said  work ;  that  the  contractors  under-' 
took  and  did  complete  the  same,  and  defendant,  on  account 
thereof,  has  involved  itself  in  and  about  the  completion  of 
said  road  in  the  sum  of  about  five  thousand  dollars,  wbidi 
is  now  due  and  unpaid.  Wherefore  defendant  demands 
judgment" 

The  question  presented  for  our  decision  is,  whether  the 
facts  stated  in  the  foregoing  answer  estopped  the  appellees 
from  asserting  that  the  assessment  in  question  was  ill^ 
and  void.  Many  facts  are  relied  upon  as  constituting  an 
estoppel  by  conduct.  But  it  seems  to  us  that  there  is  a  fatal 
omission  in  the  answer.  It  is  alleged  in  the  answer  tfaattbe 
plaintiffs  had  full  knowledge  of  the  assessment  of  benefits. 
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but  it  is  not  averred  that  they  knew  that  any  lands  liable  to 
be  assessed  had  been  omitted,  or  that  the  appellant  was 
ignorant  of  such  omission.  To  constitute  a  valid  estoppel 
hy  conduct,  there  must  be  knowledge  on  the  part  of  the 
party  sought  to  be  estopped,  and  a  want  of  knowledge  on 
the  part  of  the  party  relying  upon  the  estoppel.  Frazer,  C.  J,, 
in  speaking  for  the  court,  in  Fletcher  v.  Holmes^  25  Ind.458, 
states  the  law  thus : 

"The  doctrine  of  estoppel  in  pens  rests  upon  a  reasonable 
and  just  foundation.  For  the  prevention  of  fraud,  the  law 
will  hold  a  party  to  be  concluded  by  his  own  act  or  admis- 
sion. Surely  this  can  have  no  application  where  everything 
was  equally  known  to  both  parties,  or  where  the  party  sought 
to  be  estopped  was  ignorant  of  the  facts  out  of  which  his 
rights  sprung,  or  where  the  party  seeking  to  conclude  him 
was  in  no  degree  influenced  by  the  acts  or  admissions  which 
are  set  up." 

The  law  is  stated  as  follows  by  Bigelow,  in  his  recent  and 
valuable  work  on  Estoppels,  as  to  what  elements  must  be 
present  in  order  to  constitute  an  estoppel  by  >conduct :  ^ 

"  I.  There  nmst  have  been  a  representation  or  a  conceal- 
ment of  material  facts. 

"  2.  The  representation  must  have  been  made  with  knowl- 
edge of  the  facts. 

"  3.  The  party  to  whom  it  was  made  must  have  been  igno- 
rant of  the  truth  of  the  matter. 

''4.  It  must  have  been  made  with  the  intention  that  the 
other  party  should  act  upon  it. 

"5.  The  other  party  must  have  been  induced  to  act  upoji 
it"    Bigelow  Estoppel,  480. 

The  foregoing  authorities  conclusively  show  that  the 
answer  was  fatally  defective. 

There  are  many  other  questions  discussed  with  great 
learning  and  ability  by  opposing  counsel,  but  as  we  cannot 
reverse  the  judgment  for  the  reason  above  stated,  it  is  un- 
necessary for  us  to  consider  and  pass  upon  them.    Several 
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of  the  questions  discussed  were  recently  considered  and 
decided  by  us  in  the  case  of  Hopkins  v.  The  Greensburg^ 
Kingston^  and  Clarksburg  Turnpike  Co^^  ante^  p.  44. 

The  judgment  is  affirmed,  with  costs. 

F.  71  Hord^  for  appellant. 

S.  Stansifer,  for  appellees. 


Raber  if.  Jones  et  al. 

Mutual  Insurance  Company.— /Vrro««/  Liability  pf  Dinctors,^ SiataU 
Construed, — The  forty-eighth  section  of  the  act  in  reference  to  mutual  fire 
insurance  companies  (i  G.  &  H.  396)  is  in  the  nature  of  a  penal  sfcatnte,  tud 
only  makes  the  directors  personally  liable  where  there  has  been  a  jadgmcBt 
recovered  on  a  policy  made  by  the  corporation. 

Same.— If  a  person  holding  a  claim  upon  a  policy  of  insurance  receives  a  prom- 
issozy  note  of  the  insurance  company  in  settlement  of  the  chum,  and  eiAer 
releases  the  claim  upon  the  policy,  or  elects  to  take  judgment  upcn  the  note 
instead  of  upon  the  policy,  he  cannot  afterward  enforce  the  personal  reaedf 
provided  by  the  statute  against  the  directors. 

Same. — Pleading, — In  an  action  to  enforce  such  remedy^  the  complaint  most 
show  that  the  judgment  was  obtained  upon  a  policy  made  by  the  insnnsce 
company. 

Practice. — Arrest  of  jfudgment, — ^The  arrest  of  a  judgment  ends  the  case, and 
there  should  not  be  any  judgment  for  the  defendant  Each  party  pajrs  his 
own  costs,  and  the  plaintiff  is  at  liberty  to  proceed  <fir  novo, 

.  APPEAL  from  the  Marion  Circuit  Court. 

WoRDEN,  J. — Complaint  by  the  appellant  against  the  ap- 
pellees, alleging  the  following  facts :  That  the  defendants 
were,  on  the  6th  day  of  February,  1867,  and  for  more  than 
thirty  days  thereafter,  the  board  of  directors  of  the  Farmeis 
and  Merchants*  Insurance  Company  of  Indianapolis,  a  cor- 
poration organized  in  pursuance  of  a  statute  of  the  State  of 
Indiana,  entitled  ''an  act  for  the  incorporation  of  insurance 
companies,  defining  their  powers  and  prescribing  their  dO' 
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ties,"  approved  June  17th,  1852,  and  doing  business  in 
the  county  of  Marion,  and  State  of  Indiana ;  that  on  the  — 
day  of ,  1865,  the  said  insurance  company  became  in- 
debted to  the  plaintiff  in  the  sum  of  one  thousand  dollars, 
^  being  the  amount  of  loss  incurred  by  him  in  the  destruction 
of  a  bam  by  fire  in  the  month  of  September,  1865,  which 
barn  was  insured  against  loss  by  fire  by  the  said  company, 
by  a  policy  of  insurance,  signed  by  the  president  and  secre- 
tary of  said  company,  in  the  sum  of  eleven  hundred  dollars ; 
that  thereafter,  in  the  year  1865,  the  said  insurance  company, 
by  its  authorized  agents,  adjusted  said  loss  of  the  plaintiff) 
and  fixed  the  amount  thereof  at  one  thousand  dollars,  a 
portion  of  which  amount,  to  wit,  three  hundred  and  fifly 
dollars,  was  afterward  paid  by  said  insurance  company  to 
the  plaintiff,  and  for  the  residue  of  the  claim,  with  the  in- 
terest thereon,  to  wit,  the  sum  of  seven  hundred  dollars  and 
fifteen  cents,  the  plaintiff  recovered  a  judgment  against  the 
said  company,  in  the  Court  of  Common  Pleas  of  Marion 
county,  in  the  State  of  Indiana,  on  the  6th  day  of  Febru- 
ary, 1867 ;  that  said  company,  neither  at  the  time  the  judg- 
ment was  rendered,  nor  at  any  time  thereafter,  had  any 
goods  or  assets,  except  their  premium  notes  and  claims  due 
the  company,  wherewith  to  satisfy  said  judgment,  or  any 
execution  that  might  be  issued  thereon ;  that  the  defendants, 
being  the  board  of  directors  of  said  company,  neglected  and 
refused  to  make  any  assessment,  as  they  were  authorized  to 
do,  and  deliver  the  same  to  the  treasurer  of  said  company, 
for  more  than  thirty  days  after  the  date  of  the  rendition  of 
said  judgment;  that  any  assessment  that  may  have  been 
made  afterward  by  said  board  of  directors  was  never  deliv- 
ered to  the  treasurer  for  collection,  and  that  no  part  of  any 
collections  that  may  have  been  made  after  the  rendition  of 
the  judgment  was  ever  applied  toward  the  satisfaction  of 
said  judgment,  or  any  execution  issued  thereon ;  that  on  the 
5th  of  April,  1867,  the  plaintiff  caused  an  execution  to  be 
issued  upon  the  judgment  to  the  sheriff  of  the  county,  who 
having  demanded  property,  and  having  made  search  there- 
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for,  the  defendant  gave  up  no  property  to  be  taken  in  execu- 
tion, and  the  sheriff  found  none  within  the  county;  and  oo 
the  14th  of  August,  i867,thesherifrretumed  the  execution, 
indorsed,  "no  property  found  whereon  to  levy;"  that  the 
said  board  of  directors  never  paid  any  part  of  the  judgment 
or  the  execution  issued  thereon,  by  the  application  of  any 
money  or  property  of  the  company,  or  any  part  of  the  pro- 
ceeds of  any  assessment  made  by  them ;  that  the  judgment 
remains  due  and  unpaid ;  by  means  whereof,  etc. 

The  defendants  answered  by  general  denial;  and  the 
cause  was  submitted  to  a  jury  for  trial,  who  returned  a  gen- 
eral verdict  for  the  plaintif!^  and  the  following  answers  to 
interrogatories  propounded  to  them : 

plaintiff's  interrogatories. 

''  1st  Did  not  plaintiff  sustain  a  loss  by  fire  in  the  burn- 
ing of  his  bam,  hay,  and  grain,  to  the  amount  of  two  thou- 
sand dollars,  which  had  been  insured  against  fire  in  the 
Farmers  and  Merchants'  Insurance  Company  of  Indianapo- 
lis, by  policy  No.  1071  ?    Answer.    Yes. 

'^  2d.  Did  not  the  said  insurance  company,  on  the  loth  d 
December,  1865,  adjust  said  loss  with  the  plaintJfT,  and  give 
him  in  settlement  thereof  the  note  of  the  company  for  one 
thousand  dollars?    Answer.    Yes. 

"  3d.  Did  they  not  afterward  take  up  said  note  and  give 
him  part  cash  therefor,  and  a  new  note  payable  to  C  G. 
Dirlam,  their  agent,  and  by  said  agent  indorsed  to  the  plain- 
tiff, for  the  balance,  to  wit,  six  hundred  and  sixty  dollars 
and  thirty-five  cents  ?    Answer,*  Yes. 

''  4th.  Did  not  the  plaintiff  recover  judgment  against  said 
Farmers  and  Merchants*  Insurance  Company,  in  the  Common 
Pleas  Court  of  Marion  county,  Indiana,  on  the  6th  of  Fd)- 
ruary,  1867,  for  seven  hundred  dollars  and  fifteen  cents  and 
costs,  on  said  last  note  ?    Answer.    Yes. 

'*  Sth.  Is  not  such  judgment  still  unpaid  ?    Answer.  Yes. 

"6th,  Were  not  defendants  directors  of  said  insurance 
company  at  the  time  said  judgment  was  rendered,  and  for 
sixty  days  thereafter  ?    Answer*  Yes^ 
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"7th.  Did  they  make  an  assessment  to  pay  said  judg- 
ment within  thirty  days  after  its  rendition?    Ans.  No. 

"8th.  Did  not  an  execution  issue  on  such  judgment  on 
the  sth  of  April,  1867,  and  come  to  the  hands  of  the  sheriff 
of  Marion  county,  and  did  he  not  return  the  same  with  the 
following  indorsement  thereon:  'Came  to  hand  April  Sth, 
1867,  at  3  o'clock,  p.  M.,  and  I  find  no  goods  or  chattels, 
lands  or  tenements,  whereon  to  levy.  August  14th,  1867. 
George  W.  Parker,  Sheriff  M.  C.  By  Jott  Elliott,  Deputy?' 
Ans.'  Yes. 

"9th.  Did  the  plaintiff  execute  the  written  receipt  offered 
in  evidence  upon  the  understanding  that  the  company's  note 
given  for  his  loss  by  fire  would  be  paid,  and  not  in  satisfac- 
tion of  his  claim  against  the  company?    Ans.  Yes. 

"  icth.  Did  not  the  company,  long  after  the  execution  of 
the  receipt  and  pretended  release,  admit  their  liability  to 
plaintiff  for  his  loss  by  fire,  under  their  contract  of  insur- 
ance?  Ans.  Yes." 

Defendants'  Interrogatories. 

**  1st.  Did  not  the  destruction  of  Raber's  barn,  alleged  in 
the  complaint,  occur  in  1865?    Ans.  Yes. 

"5th.  Did  not  said  company  have  more  than  seven  hun- 
dred and  fifty  dollars  worth  of  personal  property  in  Marion 
county,  beside  their  premium  notes,  on  the  6th  day  of  Feb- 
ruary,  1867,  and  for  more  than  thirty  days  thereafter?  if  not, 
how  much  did  the  company  have?    Ans.  Yes. 

"6th.  Was  not  the  note  upon  which  the  judgment  set 
forth  in  the  complaint  was  rendered  a  note  dated  June  28th, 
1866,  payable  one  day  after  date  to  Charles  G.  Dirlam,  and 
by  him  assigned  to  Louis  Raber?    Ans.  Yes. 

"  7th.  Did  not  Louis  Raber  accept  a  note  from  said  com* 
pany  dated  December  8th,  1865,  payable  March  ist,  1866, 
for  his  loss,  and  on  said  Sth  day  of  December,  1865,  exe- 
cute a  writing  containing  the  following  stipulation:  'And 
the  said  company  is  hereby  discharged  from  all  further 
claims  on  account  of  said  fire?'    Ans.  Yes.'* 

The  jury  being  unable  to  agree  upon  answers  to  the  sec- 
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ond,  third,  and  fourth  interrogatories  propounded  by  tb* 
defendants,  were  discharged  without  returning  any  answers 
thereto.  The  defendants  moved  for  a  venire  de  novo  on  this 
ground,  but  the  motion  was  overruled  because,  we  infer,  the 
objection  was  not  made  before  the  jury  was  discharged. 

The  plaintiff  moved  for  judgment  in  his  favor  on  the  ver- 
dict and  answers  of  the  jury,  but  the  motion  was  overruled, 
and  he  excepted. 

The  defendants  moved  in  arrest  of  judgment  because  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  this  motion  was  sustained,  and  the  plaintiff 
excepted.  Judgment  was  then  rendered  that  the  plaintiff 
take  nothing  by  his  writ,  and  that  the  defendants  recover 
of  him  their  costs,  etc.     Exceptions. 

The  forty-eighth  section  of  the  statute  mentioned  in  the 
complaint,  i  G.  &  H.  396,  provides,  that  "whenever  sufr 
cient  goods  or  estate  of  any  such  corporation  cannot  be 
found  to  satisfy  an  execution  issued  against  them  upon  a 
judgment  recovered  on  a  policy  by  them  made,  and  the  said 
corporation  have  goods  or  estate  to  satisfy  such  execution, 
and  the  directors  shall  neglect  or  refuse  to  pay  the  same,  or 
if  the  directors  shall  for  thirty  days  after  the  rendition  <rf 
such  judgment,  refuse  or  neglect  to  make  such  an  assess* 
ment  as  they  may  be  authorized  to  make  therefor,  and  to 
deliver  the  same  to  the  treasurer  for  collection,  or  fail  to  ap- 
ply such  assessment,  when  collected,  toward  satisfying  such 
execution;  then,  in  either  of  the  cases  aforesaid,  the  direc- 
tors shall  be  personally  liable  for  the  whole  amount  of  said 
execution." 

The  statute  quoted,  it  will  be  seen,  makes  the  directors 
liable  personally,  in  the  cases  therein  provided  for,  only 
where  there  has  been  a  judgment  recovered  on  a  policy 
made  by  the  corporation.  .This  is  in  the  nature  of  a  penal 
statute,  inflicting  upon  the  directors  the  penalty  of  personal 
liability  for  a  failure  to  pay  the  execution  in  the  cases  pro- 
vided for,  or  to  make  and  properly  apply  an  assessment  as 
provided  for.    It  must,  therefore,  be  construed  with  some 
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degree  of  strictness,  and  cannot  be  extended  beyond  the 
cases  fairiy  within  its  teims,  in  order  to  meet  those  that 
might  be  conceived  to  be  within  the  spirit  and  object  of  the 
law.  The  legislature  has  provided  the  personal  remedy 
against  the  directors  only  in  cases  where  there  has  been  a 
judgment  against  the  corporation  on  a  policy,  and  the  courts 
cannot  extend  the  remedy  to  cases  where  a  judgment  has 
been  recovered  on  something  else  than  a  policy.  To  do  so 
would  be  virtually  creating  a  new  statute,  under  the  color  of 
construing  the  one  enacted  by  the  legislature. 

The  answers  of  the  jury  to  the  interrogatories  render  it 
entirely  clear  that  the  judgment  against  the  company,  men- 
tioned in  the  complaint,  was  rendered  upon  a  note,  and  not 
upon  a  policy. 

If  the  claim  of  the  plaintiff  against  the  corporation,  on 
the  policy,  was  released  or  extinguished  by  the  taking  of  the 
note  and  the  execution  of  the  discharge  mentioned  in  the 
seventh  interrogatory  propounded  by  the  defendants,  although 
upon  the  "understanding"  mentioned  in  the  plaintiff's  ninth 
interrogatory,  his  right  of  action,  on  the  policy,  was  gone, 
and  his  sole  remedy  against  the  corporation  was  upon  the 
note.  If,  on  the  other  hand,  his  claim  on  the  policy  was  not 
thus  released  or  extinguished,  and  if  he  might  still  have 
brought  his  action  upon  the  policy,  he  elected  not  to  do  so, 
but  chose  to  bring  it  upon  the  note.  He,  therefore,  does 
not  bring  his  case  within  the  terms  of  the  statute,  and  is  not 
entitled  to  the  remedy  provided  for  against  the  directors. 

The  complaint  does  not  aver  that  the  judgment  against 
the  corporation  was  recovered  upon  the  policy.  It  is  a  clear 
principle  of  pleading,  that  in  declaring  upon  a  statute,  the 
averments  must  be  sufficient  to  bring  the  case  within  the 
statute.  The  complaint  was,  therefore,  radically  defective,  in 
not  stating  facts  sufficient  to  constitute  a  cause  of  action, 
and  the  court  properly  arrested  the  judgment 

When  the  judgment  was  arrested,  however,  there  should 
have  been  an  end  of  the  case.  No  judgment  for  the  defend- 
ant should  have  followed.    The  arrest  of  judgment  ends  the 
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case.  Each  party  pays  his  own  costs,  and  the  plaintiff  is  at 
liberty  to  proceed  de  novo  in  a  fresh  action.  3  BL  Com 
393,  note  u. 

The  order  below  arresting  the  judgment  is  aflSrmed ;  but 
the  vsubsequent  judgment  is  reversed,  with  costs,  and  the 
cause  remanded,  with  instructions  to  the  court  below  to 
strike  the  case  from  the  docket. 
L.  Barbour  and  C.  P.  Jacobs^  for  appellant 
y.  T.  Dye^  and  A.  C.  Harris^  for  appellees. 


Baker  ex  al.  v.  Simmons. 

Change  of  'Vesve.-^BUI  of  £xc^tions»'-yfh€rt  the  granting  of  a  diange  of 
venue  is  not  shown  to  have  been  excepted  to,  and  the  gronnds  of  the  objediM 
to  the  change  are  not  pointed  out,  by  bill  of  exceptions,  no  qnesdon  is  pre* 
seated  for  review. 

Same. — ^A  party  who  applies  for  a  change  of  venue  cannot  object  to  the  giaoting 
of  the  change. 

Assignment  of  Errors — Qmfilaint. — It  may  be  assigned  as  enor  that  acorn* 
plaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  acdon,  althoqj^ 
no  demurrer  was  filed  and  overruled  in  the  court  below. 

Same^ — On  a  complaint  upon  a  promissory  note  providing  for  attomejr's  fees,  a& 
assignment  of  error,  ^  that  the  complaint  does  not  state  facts  sufiBdent  to  ooa- 
stitute  a  demand  for  attorney's  fees  assessed  by  the  court,"  is  not  a  good 
assignment. 

Practice. — Evidence, — In  such  case,  if  the  complaint  does  not  suffidenUj^sie 
the  claim  for  attorney's  fees,  the  proper  mode  of  getting  the  objection  upon  Ok 
record  is  to  object  to  the  introduction  of  evidence  in  support  of  that  paitof 
the  cause  of  action. 

APPEAL  from  the  Henry  Circuit  Court 
Downey,  J. — Suit  by  the  appellee  against  the  appellanb, 
John  J.  Baker,  Robert  D.  Creed,  and  Robert  Gunn,  on  a 
promissory  note  for  the  payment  of  a  certain  sum  of  money, 
with  attorney's  fees  if  suit  should  be  instituted  on  the  note, 
commenced  in  the  Hancock  Circuit  Courts  andj  on  change 
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of  venue,  tried  in  the  Henry  Circuit  Court.  Judgment  hav- 
ing been  rendered  against  the  defendants,  they  appealed  to 
this  court,  and  have  here  assigned  various  errors* 

They  allege,  first,  that  the  court  had  no  jurisdiction  over 
the  persons  of  the  appellants ;  second,  that  the  court  had  no 
jurisdiction  of  the  subject  of  the  action  at  the  term  at  which 
judgment  was  rendered ;  third,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  demand  for  attorney's 
fees  assessed  by  the  court  below ;  fourth,  that  the  court 
erred  in  rendering  judgement  in  favor  of  the  appellee  and 
2^;ainst  the  appellants  for  attorney's  fees  of  eighty-five  dol- 
lars ;  fifth,  the  damages  assessed  by  the  court  below  are  ex- 
cessive ;  sixth,  the  damages  assessed  and  judgment  of  the 
court  exceed  the  demand  in  the  complaint ;  seventh,  for  the 
foregoing,  as  well  as  other  errors  appearing  upon  the  face 
of  the  record,  the  appellants  severally  ask  a  reversal  of  the 
judgment,  etc. 

The  questions  relating  to  the  want  of  jurisdiction  of  the 
Henry  Circuit  Court  are  predicated  on  the  grounds  that  the 
change  of  venue  was  granted  on  an  affidavit  of  Baker  alone, 
and  was  granted  before  the  issues  in  the  cause  were  com- 
pleted by  the  filing  of  a  reply.  This  is  the  first  time  in  the 
progress  of  the  cause  that  any  objection  to  the  time  or  man- 
ner of  the  change  of  venue  has  been  made  by  any  one,  and 
the  grounds  of  objection  to  the  change,  if  there  were  any, 
are  not  shown  by  any  bill  of  exceptions.  In  fact  no  objec-  . 
tion  of  any  kind  appears  to  have  been  made.  Turner  could 
not  make  the  objection  to  the  change,  as  he  applied  for  it 
on  his  own  affidavit.  The  other  defendants  did  not  object, 
if  they  could  have  done  so* 

While  it  may  be  assigned  as  error  that  the  complaint  does 
not  state  iacts  sufficient  to  constitute  a  cause  of  action,  with- 
out any  demurrer  having  been  filed  and  overruled  in  the 
court  below,  we  think  the  third  assignment  in  this  case  can- 
not be  sustained.  It  does  not  allege  that  the  facts  stated  do 
not  constitute  a  cause  of  action,  but  only  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  demand  for 
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attorney's  fees  assessed  by  the  court.  A  demurrer  assign- 
ing such  a  cause  would  not  be  well  taken.  The  proper  mode 
of  getting  ^n  objection  upon  the  record,  if  the  complaint 
did  not  sufficiently  state  the  claim  for  the  attorney's  fees, 
was  to  object  to  the  introduction  of  evidence  in  support  of 
that  part  of  the  plaintiff's  cause  of  action. 

As  to  the  amount  of  the  judgment,  it  is  sufficient  to  state 
that  the  judgment  was  rendered  upon  a  default  of  the  de- 
fendants and  a  trial  of  the  issues  by  the  court,  and  that  there 
has  been  no  motion  for  a  new  trial,  to  set  aside  the  default, 
or  to  correct  the  amount  of  the  judgment  made  in  the  circuit 
court     Walpole  v.  West's  Adnir^  i8  Ind.  8i. 

It  appears  that  the  judgment  is  for  a  small  sum  in  tsi(xs& 
of  the  amount  mentioned  in  the  ad  damnum  of  the  com- 
plaint. This  was  amendable  in  the  circuit  court,  and  is  not 
an  available  objection  here.  Barnes  v.*  Smithy  34  Ind.  516, 
and  cases  there  cited. 

The  judgment  is  affirmed,  with  eight  per  cent  damages 
and  costs. 

B.  R  Love  and  B,  F.  Davis^  for  appellants, 

W.  R,  Houghy  for  appellee. 


■*♦■ 


The  Western  Union  Telegraph  Company  v.  Dickinson. 

Corporation. — Citizenship, — Corporations  are  citizens,  within  the  meaning  of 
the  clause  of  the  Constitution  of  the  United  States  which  extends  the  judi- 
cial power  of  the  courts  of  the  United  States  to  controyersies  between  tbe 
citizens  of  different  states;  and  they  are  citizens  only  of  the  state  or  sovei^ 
eignty  that  created  them. 

Same.— 7>i2«j/^r  of  Cause  to  United  States  Court.-^The  tight  to  have  a  cause 
transferred  from  a  state  court  to  the  United  States  court  is  not  controlled  (s 
abridged  by  the  act  of  our  general  assembly  authorizing  the  sernoe  of  pro- 
cess on  the  agent  of  a  foreign  corporation. 

APPEAL  from  the  Noble  Circuit  Court 

Pettit,  C.  J.— This  suit  was  brought  by  the  appellee 
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against  th6  appellant,  to  recover  damages  for  delay  in  deliv- 
ering, a  dispatch  conveying  the  intelligence  of  the  death  of 
the  mother  of  Dickinson,  by  which  he  was  prevented  from 
attending  her  obsequies,  and  claiming  five  thoiisand  dollars 
damages  for  his  bereavement  On  entering  an  appearance, 
the  defendant  complied  with  all  the  requirements  of  sec.  12 
of  the  judiciary  act  of  Congress  of  1789,  i  U.  S.  Stat,  at 
Large,  p.  79,  and  moved  the  court  to  transfer  the  case  to  the 
United  States  Circuit  Court  for  the  district  of  Indiana,  be- 
cause  the  defendant  was  a  non-resident  corporation,  having 
been  created  by  the  laws  of  the  State  of  New  York,  and 
that  the  plaintiff  was  a  citizen  of  this  State.  This  applica- 
tion and  motion  were  overruled,  and  this  ruling  is  assigned 
for  error. 

That  corporations  are  citizens  within  the  meaning  of  the 
clause  of  the  constitution  of  the  United  States  which  ex- 
tends the  judicial  power  of  the  courts  of  the  United  States 
to  controversies  between  citizens  of  different  states,  is  settled 
beyond  controversy,  and  that  they  are  citizens  only  of  the 
state  or  sovereignty  that  created  them.  Louisville  R.  R.  Co. 
V.  Letson,  2  How.  497;  Marshall  v.  The  Baltimore^  etc.,  R.  R, 
Co.,  16  How.  314;  Covington  Drawbridge  Co,  v.  Shepherd, 
20  How.  227;  Ohio,  etc.,  R.  R.  Co.  v.  Wheeler,  i  Black,  286. 
There  are  subsequent  cases  in  Wallace's  U.  S.  Supreme 
Court  Reports  to  the  same  effect.  The  truth  of  any  of  the 
statements  of  the  petition  or  motion  was  not  denied  or  con- 
troverted, and  we  are  not  able  to  see  any  good  reason  why 
the  motion  was  not  granted. 

It  is  insisted  that  the  act  of  June  17th,  1852,  i  G.  &  H. 
272,  prevents  a  change  or  transfer  of  the  case  to  the  United 
States  court,  and  that  by  that  act  the  cause  must  be  tried  in 
the  state  court  where  it  was  commenced;  but  we  do  not  so 
understand  the  act,  and  we  hold  that  it  authorizes  the  ser- 
vice of  process  on  the  agent,  and  thereby  to  bind  the  com- 
pany by  the  service,  and  that  the  rights  secured  by  the  act 
of  Congress  above  referred  to,  for  a  change  or  transfer  of 
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the  case  from  the  state  to  the  United  States  court,  are  not 
controlled  or  abridged  by  the  act  of  our  general  assembly. 
The  judgment  of  the  court  below  is  reversed,  at  the  costs 
of  the  appellee,  with  instructions  to  the  court  below  to  sus- 
tain the  application  and  motion  for  ^transfer  of  the  cause  to 
the  United  States  Circuit  Court. 

WoRDEN,  J.,  having  been  of  counsel,  was  absent 

Note  by  Pettit,  C.  J. — It  may  well  be  doubted  whether 
the  act  of  our  general  assembly  is,  not  void,  as  being  in  con- 
flict with  the  second  section  of  the  fourth  article  of  the  con- 
stitution of  the  United  States,  which  says,  "the  citizens  of 
each  state  shall  be  entitled  to  all  privileges  and  immunities 
of  citizens  in  the  several  states." 

As  a  corporation  is  a  citizen  of  the  state  in  which  it  is 
created,  why  is  it  not  entitled  to  all  the  privileges  and  im- 
munities of  the  citizens  of  the  several  states  to  trade  and  trans- 
act business? 

R.  W,  McBridCy  for  appellant 

y.  Morris  and  W.  H.  Withers,  for  appellee. 


Alley  v,  Gavin  et  al. 

Bill  of  ExcEFnons.^AfoiioM  to  Strike  (?«/.— When  a  motion  to  strike  oat  a 
pleading  is  made,  and  either  sustained  or  overruled,  the  correctness  of  the 
ruling  cannot  be  considered,  unless  the  question  is  reserved  by  a  bill  of  excep- 
tions. 

Bill  of  Exchange. — Suretyship^-^l^mt  payee  and  indorsers  of  a  bill  of  «• 
change,  who  are  joined  in  a  suit  with  the  drawer  and  acceptor,  may  set  np  a 
a  cross  complaint  that  they  are  sureties  of  the  dmwer  and  acceptor,  fortv 
purpose  of  having  the  question  tried,  and  if  such  is  the  case,  of  having^ 
proper  judgment  entered  as  to  the  order  in  which  they  and  the  other  defend- 
ants are  liable  on  execution. 

New  Trlal. — Motion, — A  motion  for  a  new  trial,  on  the  ground  tii  the  io* 
proper  admission  or  exclusion  of  evidence,  must  specifically  poiiit  tiA  w»v 
evidence  was  improperly  admitted  or  rejected. 
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SAme.-^A  motion  for  a  new  tridl,  on  the  ground  of  error  in  giving  or  refndng 
instractionsy  most  specificaliy  point  oBt  tbe  particular  instmctions  alleged  to 
have  been  erroneoosly  .given  or  refused. 

APPEAL  from  the  Decatur  Common  Pleas. 

Downey,  J. — The  First  National  Bank  of  Greensburgh, 
Indiana,  sued  Samuel  B.  Alley,  the  drawer,  William  A.  Mand- 
love,  the  acceptor,  George  W.  O'Laughlin,  the  payee  and 
first  indorser,  and  Benjamin  A.  Mires  and  James  Gavin,  sub- 
sequent indorsers  of  a  bill  of  exchange,  payable  at  the  Third 
National  Bank  of  Cincinnati,  Ohio.- 

Mandlove,  the  acceptor,  made  default.  Alley  filed  an  an- 
swer and  cross  complaint  against  his  co-defendants,  O'Laugh- 
lin, Mires,  and  Gavin,  in  which  he  alleged  that  he  and  they 
were  all  liable  as  co-sureties  of  Mandlove.  O'Laughlin,  Mires, 
and  Gavin  filed  a  cross  complaint  against  the  plaintiff  and 
Alley,  in  which  they  allege  that  they  became  parties  to  the 
paper  as  sureties  for  both  Mandlove  and  Alley,  who,  they 
allege,  are  the  principals. 

There  was  a  trial  by  jury,  a  general  verdict  for  the  plain- 
tifif^  and  answers  to  interrogatories,  in  which  the  jury  found 
that  Mandlove  and  Alley  were  the  principals,  and  O'Laugh- 
lin, Mires,  and  Gavin  the  securities  on  the  bill.  A  motion  for 
a  new  trial  was  made  by  Alley,  as  between  him  and 
O'Laughlin,  Mires,  and  Gavin,  which  was  overruled,  and 
judgment  rendered  according  to  the  verdict  of  the  jury. 

Alley  appeals,  and  has  assigned  for  error,  first,  the  over- 
ruling of  a  motion  made  by  him  to  strike  out  the  cross  com- 
plaint of  O'Laughlin,  Mires,  and  Gavin ;  second,  the  over- 
ruling oT  his  demurrer  thereto ;  and,  third,  the  refusal  to 
grant  him  a  new  trial. 

The  first  point  is  disposed  of  by  saying  that  there  was  no 
bill  of  exceptions  filed  reserving  the  question.  When  a 
motion  to  strike  out  a  pleading  is  made,  and  either  sustained 
or  overruled,  the  question  as  to  the  correctness  of  the  action 
of  the  court  must  be  reserved  by  bill  of  exceptions,  or  we 
cannot  ccHisider  it. 

We  are  of  the  opinion  that  the  demurrer  to  the  cross 
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complaint  of  O'Laughlin,  Mires,  and  Gavin  was  propetly 
overruled.  It  was  proper  that  they  should  set  up  the  &ct 
that  they  were  the  sureties  of  the  other  defendants,  if  sud 
was  the  case,  for  the  purpose  of  having  the  proper  judgment 
entered  as  to  the  order  in  which  they  and  the  other  defend- 
ants should  be  liable  on  the  execution.  2  G.  &  H.  308,  sec. 
674 ;  Lacy  v,  Lofton,  26  Ind.  324. 

We  next  come  to  the  question  whether  or  not  a  new 
trial  should  have  been  granted.  The  reasons  stated  in  the 
written  motion  why  a  new  trial  should  have  been  granted 
are  as  follows:  first,  the  court  erred  in  admitting  improper 
and  illegal  evidence  offered  by  the  other  defendants  over  the 
objection  of  said  Alley;  second,  the  court  erred  in  refusing 
to  admit  proper  and  legal  evidence  offered  by  said  Alley; 
third,  the  court  erred  in  its  charges  to  the  jury;  fourth,  the 
court,  in  its  charges,  misdirected  the  jury;  fifth,  the  verdict 
of  the  jury  is  contrary  to  the  law;  sixth,  the  verdict  of  the 
jury  is  contrary  to  the  evidence. 

It  has  been  often  decided  by  this  court  that  the  reasons 
for  a  new  trial  must  specifically  point  out  what  evidence  was 
improperly  admitted  or  rejected,  when  the  improper  admis- 
sion or  rejection  of  evidence  is  the  error  of  which  complaint 
is  made.  No  attempt  was  made  to  comply  with  these  nil- 
ings  in  preparing  the  motion  for  a  new  trial  in  this  case. 

The  third  and  fourth  reasons  are  liable  to  the  same  objec- 
tion. We  have  not  attempted  to  discover  the  errors  in  the 
charges  of  the  court,  which  are  referred  to  in  such  general 
terms. 

We  have  not  been  able  to  see  that  there  was  any  reason 
for  setting  aside  the  verdict  and  granting  a  new  trial  on  the 
other  grounds  mentioned.  We  think  the  evidence  was  sut 
ficient,  and  the  verdict  in  accordance  with  law. 

The  judgment  is  afHrmed,  with  costs. 

C.  Ewing,  %  K.  Ewing,  %  S.  Sco6ey,  and  O.  B.  Scobej^ 
for  appellant. 

S.  A.  Bonner,  y.  Gavin,  y.  D.  MiUer,  and  R  R  Mmfiri, 
for  appellees. 
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Deutschman  V.  The  Town  of  Gharlestown  et  al. 

Town. — License  to  Retail  Liquors, — Incorporated  towns  have  no  authority  to 

require  a  license  of  any  person  for  retailing  intoxicating  liquors  within  their 

limits. 
Same. — Liquor  Law, — Section  sixteen  of  the  liquor  law,  I  G.  &  H.  618,  does 

not  confer  such  authority.  * 
Legislative  Interpretation. — Courts, — The  courts  must  construe  the  law; 

and  legislative  interpretation,  though  entitled  to  great  respect,  cannot  control 

meir  judgment. 

APPEAL  from  the  Clark  Common  Pleas. 

WoRDEN,  J. — ^This  was  a  complaint  by  the  appellant 
against  the  appellees,  the  object  of  which  was  to  procure  a 
mandate  against  the  trustees  and  officers  of  the  town  of 
Gharlestown,  in  Clark  county,  requiring  them  to  issue  to  the 
plaintiff  a  license  to  sell  intoxicating  liquors  within  the  limits 
of  said  town.  Such  proceedings  were  had  as  that  judgment 
was  rendered  for  the  defendants.  The  trustees  of  the  town, 
it  being  an  incorporated  town,  had  passed  an  ordinance  pro- 
hibiting such  sale  without  a  license. 

We  have  heretofore  decided  that  incorporated  towns  in 
this  State  have  no  authority  to  require  a  license  to  retail 
spirituous  liquors  within  their  limits.  The  Town  of  Martins- 
ville V.  Frieze,  33  Ind.  507.  If  this  decision  be  correct,  it 
follows  that  the  judgment  below  must  be  affirmed,  for  the 
officers  of  the  town  could  not  be  compelled  to  do  a  thing 
which  they  had  no  right  to  do.  Moreover,  the  appellant's 
right  to  sell  is  as  perfect  without  as  with  such  license. 

^  In  the  decision  of  the  cause  above  cited,  the  court  say : 
"The  validity  of  the  ordinance  depends  upon  the  power  con- 
ferred upon  the  board  of  trustees  of  the  town  to  pass  it. 
There  is  nothing  in  the  original  act  on  the  subject  of  the  in- 
corporation of  towns,  etc.,  i  G.  &  H.  619,  that  confers  such 
power.  A  municipal  corporation  can  no  more  exercise 
powers  not  conferred  upon  it  than  can  any  other  corpora- 
tion. They  are  all  the  creatures  of  the  law,  and  can  exer- 
cise such  powers,  and  such  only,  as  are  conferred  upon  them 

by  the  law." 

Vou  XL. — 2g 
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It  was  also  held  that  the  attempted  amendment  of  the 
original  act  (3  Ind.  Stat.  121)  was  void  for  want  of  com- 
pliance with  the  constitution.  It  is  conceded  by  counsel  in 
this  case  that  the  amendment  above  mentioned  is  void,  for 
the  reason  stated^  but  it  is  contended  that  the  towns  have 
the  necessary  authority  without  that  amendment. 

When  that  case  was  decided,  the  act  providing  for  the  in- 
corporation of  towns,  etc.,  (i  G.  H.  619)  was  carefully  ex- 
amined by  the  court,  and  the  conclusion  reached  that  it  did 
not  confer  the  authority  upon  towns  to  require  such  license. 
Upon  a  re-examination  of  the  statute  we  have  again  arrived 
at  the  same  conclusion.  There  is  a  provision,  however,  in 
the  temperance  law,  to  which  our  attention  was  not  then 
called,  and  which  we  now  notice.  The  sixteenth  section  of 
that  act  (i  G.  &  H.  618)  is  as  follows: 

*'A11  laws  and  parts  of  laws  coming  in  conflict  with  any 
of  the  provisions  of  this  act,  be  and  the  same  are  hereby 
repealed ;  but  nothing  in  this  act  shall  be  so  construed  as  to 
prohibit  the  common  councils  of  cities  and  the  boards  of 
trustees  of  incorporated  towns,  from  demanding  and  enforc- 
ing a  fee  for  license,  from  all  keepers  of  coffee-houses,  or 
other  places  where  intoxicating  liquors  are  sold  and  drank, 
within  the  limits  of  their  respective  corporations." 

We  have  seen  that  before  the  passage  of  the  section 
above  quoted  there  was  no  law  empowering  the  boards  of 
trustees  of  incorporated  towns  to  require  such  license  to 
vend  liquors.  The  section  quoted  does  not  profess  to  con- 
fer such  power,  but  simply  provides  that  nothing  in  that  act 
contained  shall  be  so  construed  as  to  take  away  the  power. 

The  power,  if  conferred  at  all,  must  be  looked  for  else- 
where than  in  the  section  quoted ;  but  if  conferred  else- 
where, it  is  not  taken  away  by  the  passage  of  the  temperance 
law. 

It  may  be  conceded  that  the  section  quoted  is  a  legisla- 
tive recognition  of  the  existence  of  such  power  in  the 
boards  of  trustees  of  incorporated  towns,  and  as  such  recog- 
nition it  is  entitled  to  due  weight  and  respect    If  under  the 
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general  law  for  the  incorporation  of  towns,  or  under  any 
other  statute  on  the  subject,  it  were  doubtful  whether  or  not 
such  power  had  been  conferred,  the  section  quoted  would 
have  great  weight  as  a  legislative  construction  of  the  stat- 
ute. But  the  courts  must  construe  the  law)  and  while-  they 
will  pay  great  respect  to  the  expressed  opinion  of  the  legis- 
lature as  to  what  the  law  is,  they  cannot  thereby  avoid  the 
duty  which  devolves  upon  them  to  decide  what  it  is,  in  ac- 
cordance with  the  dictates  of  their  own  judgment 

In  our  opinion,  there  was  no  law  in  force  at  the  time  of 
the  passage  of  the  temperance  act  that  conferred  upon  the 
boards  of  trustees  of  incorporated  towns  the  power  in  ques- 
tion; nor  has  th^re  been  any  such  law  since  enacted. 

There  was  an  attempt  to  confer  such  power  in  1867  by  an 
amendment  of  the  act  on  the  subject  of  the  incorporation 
of  towns,  etc.,  but  that  amendment  we  have  seen  was  void 
on  constitutional  grounds. 

Perhaps  the  attempt  to  confer  such  power  by  the  amend- 
ment in  question  furnishes  as  strong  an  inference  that,  in 
flie  view  of  the  legislature,  the  power  did  not  exist  as  the 
section  above  quoted  from  the  temperance  act  of  1859  ^^^^ 
nishes  that  the  power  did  exist 

The  judgment  below  is  affirmed,  with  costs. 

y.  H.  StoUenburg,  T.  M.  Braixm,  jF.  K.  Marsh,  and  S.  K. 
Wolfe^  for  appellant 
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The  Stat^  ex  rel.  Griswold,  Auditor,  v.  Roberts  et  al, 

PLSiU>nfG. — Coniracts.'^yamt  or  JMstiandSeveral.-^Jn  a  snit  upon  the  official 
bond  of  a  couaty  treasurer,  it  was  AeUf  that  the  plaintiff  had  the  right  to  sue 
all  the  defendants  (the  principal  and  sureties)  upon  the  obligation,  whether  it 
be  viewed  as  a  joint  .or  as  a  several  obligatioQ;  that  while  the  code  has 
made  no  change  in  the  rule  at  common  law,  where  the  contmct  is  joint 
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only,  it  has  changed  the  rule  as  to  contracts  several,  or  joint  and  seroal, 
and  an  official  bond  of  a  county  treasurer  is  within  the  provisions  of  sedioD 
20,  2  G.  &  H.  50. 

ffeldt  also,  that  the  bringing  of  an  action  against  all  the  parties,  principal  aod 
sureties,  on  such  a  bond,  does  not  show  an  election  to  treat  the-caose  of  actioi 
as  joint  or  as  several. 

Held,  also,  that  in  such  a  case  the  court  may,  if  the  plaintiff  elect,  at  the  time  of 
the  rendition  of  the  judgment,  to  treat  the  instrument  as  several,  render  sep- 
arate judgments  against  the  defendants  liable;  or  if  the  plaintiff,  on  the  con- 
trary, then  elect  to  treat  it  as  joint,  and  the  defendants  are  shown  to  be  jointly 
liable,  render  a  joint  judgment  against  all  of  them;  and  in  dther  case  the 
plaintiff  can  have  but  one  satisfaction. 

Held,  also,  that  the  rendition  of  a  judgment  in  such  an  action  against  the  pris- 
cipal  alone  does  not  merge  the  several  liabitities  of  the  sureties  (sec  366  of 
the  code),  and  consequently  such  a  judgment  does  not  authorize  the  cont 
thereupon  to  dismiss  the  action  as  to  the  other  defendants. 

APPEAL  from  the  Noble  Circuit  Court 

Downey,  J. — ^The  complaint  Jn  this  case  was  originally 
against  the  appellees  and  one  Lewis  J.  Blair,  upon  the  offi- 
cial bond  of  said  Blair  as  treasurer  of  DeKalb  county.  Said 
bond  was  by  its  terms  joint  and  several,  and  was  s^ed  by 
appellees  as  sureties  for  said  Blair.  Process  was  had  upon 
all  the  defendants,  and  they  all  appeared  and  joined  in  an 
answer  of  general  denial  and  one  oi  payment,  and  some 
other  answers,  to  which  demurrers  were  sustained.  The 
appellees  also  filed  twelve  separate  answers  (not  aflfecting 
the  liability  of  Blair),  on  ten  of  which,  and  upon  said  plea 
of  payment,  issues  of  fact  were  formed,  by  a  reply  in  general 
denial — demurrers  having  been  sustained  to  other  answers 
and  replies. 

The  issues  so  joined  were  tried  by  jury,  and  verdict  re- 
turned for  plaintif!^  as  against  Blcdr,  for  twenty  thousand 
eight  hundred  and  twenty-six  dollars  and  forty-two  cents, 
and  for  the  other  defendants.  Judgment,  accordingly,  against 
Blair,  and  in  favor  of  the  other  defendants  for  costs.  Motion 
for  new  trial  was  made  by  plaintiff,  overruled,  and  the  case 
appealed  to  the  Supreme  Court,  where  the  judgment  (excq)t 
as  to  Blair,  who  was  not  made  a  party  to  the  appeal)  was 
reversed,  and  the  case  remanded,  with  instructions  to  sustain 
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the  demurrers  to  some  of  said  answers,  atid  to  permit  all 
parties  to  amend  their  pleadings.  The  case  is  reported  in 
J2  Ind.  313.  The  circuit  court,  at  its  next  term,  on  motion 
of  plaintifTs,  caused  the  opinion  of  the  Supreme  Court  to  be 
spread  on  its  record  of  the  case,  and,  in  accordance  with 
said  opinion,  sustained  the  demurrers  to  the  answers.  There- 
upon the  defendants  asked  leave  to  amend  their  answers, 
which  leave  was  granted  and  time  given;  and  thereupon 
plaintiff  moved  the  court  for  judgment  against  said  defend- 
ants for  costs  accrued  in  the  trial  had,  which  was  accordingly 
entered.  Thereupon  the  appellees  filed  a  motion  to  dismiss, 
which  the  court  took  under  advisement,  and  the  cause  was 
continued. 

At  the  next  term,  April,  1871,  a  change  of  venue  was 
taken  by  the  plaintiff  from  the  judge,  and  the  cause  was  set 
down  for  trial  on  July  2Sth,  1871,  before  the  Hon.  Wm.  M. 
Clapp,  Common  Pleas  Judge.  On  said  day,  before  said  last 
named  judge,  the  appellees  renewed  their  motion  in  the  fol- 
lowing words  (except  the  formal  parts) :  "The  defendants 
move  the  court  to  dismiss  this  action,  on  the  ground  that 
the  plaintiff,  at  a  previous  term  of  this  court,  took  final  judg- 
ment against  the  principal,  Lewis  J.  Blair,  named  in  said 
bond  in  said  complaint  mentioned,  who  was  sued  jointly 
with  them  in  this  action." 

This  motion  the  court  sustained,  making  the  following 
finding  and  judgment : 

**  And  it  appearing  to  the  court  that  this  suit  was  com- 
menced against  said  defendants  and  the  principal,  Lewis  J. 
Blair,  mentioned  in  said  bond  in  said  complaint  set  forth, 
jointly,  and  that  the  plaintiff  at  the  July  term,  1868,  took 
final  judgment  in  this  action  against  the  said  Blair  as  such  ' 
principal,  and  that  there  was  no  order  made  by  said  court 
at  said  term  as  to  these  defendants ;  wherefore  the  court  finds 
that  said  bond  became  and  was  merged  in  said  judgment  as 
rendered  against  said  Blair,  and  tiiat  the  plaintiff  cannot 
further  prosecute  this  suit  against  these  defendants.  It  is 
therefore  considered  by  the  court  that  this  suit  be  dismissed, 
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and  that  the  defendants  recover  of  the  plaintifis  their  costs 
and  charges  herein." 

To  this  finding  and  judgment  exception  was  duly  taken, 
and  reserved  by  bill  of  exceptions ;  and  now  upon  appeal, 
it  is  assigned  for  error,  that  the  court  erred  in  sustaining  said 
motion  to  dismiss,  and  in  entering  judgment  of  dismi^  of 
the  case.  Was  that  action  of  the  court  right?  This  is  the 
only  question  in  the  record. 

The  rule  of  law,  that  a  judgment  against  one  or  more 
joint  debtors  is  a  bar  to  a  subsequent  action  against  the 
others,  is  well  settled,  and  has  been  repeatedly  applied  \ff 
this  court  It  proceeds  upon  the  ground  that  there  can  be 
but  one  judgment  on  such  a  cause  of  action,  unless  other- 
wise provided  by  statute,  and  that  the  judgment  against  a 
part  of  the  joint  debtors  merges  the  cause  of  actioa  This 
rule  relates  exclusively  to  joint  contracts,  or  contiacts  where 
the  parties  are  jointly  liable.  When  the  contract  is  both 
joint  and  several,  diflerent  rules  apply.  In  such  cases,  the 
rule  at  common  law,  and  in  this  State  prior  to  the  code,  was 
that  the  party  suing  on  such  a  contract  must  treat  it  as  sev- 
eral and  sue  the  parties  liable  thereon  severally,  or  treat  it  as 
joint  and  sue  them  all,  but  he  could  not  sue  an  intenne* 
diate  number.  No  change  in  these  respects  has  been  made 
where  the  contract  is  joint  only,  but  as  to  contracts  which 
are  several,  or  joint  and  several,  an  important  change  has 
been  made  by  the  code.  It  is  provided  by  section  20,  2  & 
&  H.  50,  that  '*  persons  severally  and  immediately  liable 
upon  the  same  obligation  or  instrument,  including  the  par- 
ties to  bills  of  exchange  and  promissory  notes;  may,  all  or 
any  of  them,  be  included  in  the  same  action,  at  the  option 
of  the  plaintiff''  The  instrument  sued  upon  in  this  case  » 
clearly  within  the  terms  of  this  section,  and  the  persons 
liable  thereon  are  severally  and  immediately  liable.  It  is 
true  that  they  are  jointly  liable,  but  they  are  also  severally 
liable.  If  there  had  been  no  joint  liability,  the  parties  to  it, 
under  this  section,  might  very  clearly  all  have  been  sued 
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upon  it  in  the  same  action.  That  there  is  a  joint  liability, 
as  well  as  a  several,  can  make  no  difference. 

The  whole  argument  of  counsel  for  the  appellees  proceeds 
upon  the  ground  that  the  plaintiff,  by  suing  all  the  obligors 
in  the  bond,  conclusively  elected  to  treat  the  cause  of  action 
as  joint,  and  that  throughout  the  case  it  must  be  so  treated, 
^and  that  therefore  a  judgment  against  one  of  the  obligors 
merges  the  joint  liability.  If  they  are  wrong  in  this  view, 
then  their  whole  argument  must  fail.  That  they  are,  we  do 
not  doubt  The  section  of  our  code  above  quoted  is  pre- 
cisely like  section  120  of  the  New  York  code,  except  that  in 
our  section  the  words  ''  and  immediately  "  are  found  next  after 
the  word  "severally."  Section  38  in  the  Ohio  code  is  pre- 
cisely like  the  section  in  the  New  York  code.  Section  38 
of  the  Kentucky  code  is  the  same,  so  &r  as  the  point  in 
questioi;!  is  concerned,  but  it  contains  some  additional  pro- 
visions. The  same  provision  is  found  in  the  civil  code  of 
California,  in  section  15.  The  2764th  section  of  the  Iowa  stat- 
ute provides,  that  '^  where  two  or  more  persons  are  bound  by 
contract,  or  by  judgment,  decree  or  statute,  whether  jointly 
only  or  jointiy  and  severally,  or  severally  only,  and  includ- 
ing the  parties  to  negotiable  paper,  common  orders,  and 
checks,  and  sureties  on  the  same,  or  separate  instruments — 
the  action  thereon  may,  at  the  plaintiff's  option,  be  brought 
against  any  or  all  of  them." 

The  decisions  in  the  courts  of  New  York  have  not  been 
entirely  consistent  in  construing  the  section  in  question.  In 
Burgoyne  v.  The  Ohio  Life  Ins.  and  Trust  Co.^  5  Ohio  St  586, 
the  Supreme  Court  of  Ohio  had  the  question  under  consid- 
eration, and  used  this  language :  "  In  the  opinion  of  the 
court,  tl\ese  sections  permit  the  joinder  of  the  survivor  or 
survivors,  and  the  personal  representative  of  the  deceased 
obligor,  in  the  same  action,  whether  the  contract  is  in  terms 
joint  and  several,  or  made  so  by  the  90th  section  of  the  ad- 
ministration la^  upon  the  death  of  a  joint  obligor;  and  au- 
thorizes a  several  judgment  to  be  rendered  against  each, 
according  to  the  nature  of  their  respective  liabilities.    We 
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are  aware  that  these  provisions  of  our  code  are  almost  liter- 
ally copied  from  corresponding  provisions  in  the  code  of  New 
York;  and  that  a  different  construction  was  placed  upon  them 
by  a  single  judge  of  the  Supreme  Court  of  that  State,  in  the 
case  of  Morelumse  v.  Ballau,  i6  Barb.  289.  With  all  proper 
respect  for  the  opinions  of  each  of  the  thirty-two  judges  of 
which  that  court  is  composed,  we  think  it  much  safer  to  rdy 
upon  the  obvious  import  of  the  language  of  our  code,  liber- 
ally interpreted  with  a  view  to  the  objects  intended  to  be 
attained,  than  upon  the  multitude  of  conflicting  decisions  to 
be  found  in  the  reports  of  the  Supreme  Court  of  New  York. 
But  if  we  were  bound  to  follow  a  New  York  decision,  we 
need  not  go  beyond  the  volume  to  which  we  have  been  in- 
ferred, to  find  authority  for  our  own  position,  and  a  direct 
contradiction  to  the  case  above  cited.  In  the  caseoiParkef 
V.  yackson,  16  Barb.  33,  decided  at  a  general  term  of  the 
Supreme  Court,  by  four  judges,  it  was  held  that  all  the  par- 
ties severally  liable  upon  the  same  instrument  might  be 
prosecuted  in  the  same  action,  and  several  judgments  be 
entered ;  that  such  a  proceeding  was  to  all  intents,  under 
the  code,  a  several  action,  giving  the  full  right  to  separate 
defences;  and  that  such  an  action  might  be  maintained 
against  the  surviving  debtor,  and  the  representatives  of  a 
deceased  co-debtor,  without  alleging  the  insolvency  of  the 
survivor." 

In  TTie  People  v.  Lave^  2$  Cal.  520,  the  action  was  upon 
a  tax  collector's  bond,  by  which  the  obligors  bound  them- 
selves, etc.,  "jointly  and  severally."  One  of  the  sureties 
was  not  made  a  party  to  the  action,  and  the  court  say: 

*'3.  The  next  ground  of  demurrer  is  to  the  effect  that 
there  is  a  misjoinder  of  parties  defendant,  because  J.  G. 
Eshom,  one  of  the  sureties  upon  the  bond,  is  not  made  a 
party.  The  bond  upon  which  the  suit  is  brought,  as  will 
more  fully  appear  hereafter,  is  joint  and  severaL  The  15th 
section  of  the  Practice  Act  provides  that  'persons  severally 
liable  ujpon  the  same  obligation  or  instrument,  *  *  * 
may  all,  or  any  of  them,  be  included  in  the  same  actiofli  at 
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the  option  of  the  plaintiff.'  This  section  changes  the  com- 
mon law  nile^  that  one  or  gll,  and  not  any  intermediate  num- 
ber, may  be  sued.  Under  this  section  a  plaintiff  may,  at  his 
election,  sue  one  or  more,  or  all  the  persons  severally  liable 
upon  the  same  obligation  or  instrument."  See,  also,  on  this 
subject,  I  Estee  Pleadings  &  Forms,  sees.  164-167,  and 
cases  cited. 

The  three  hundred  sixty-sixth  section  of  our  code  enacts, 
that  though  all  the  defendants  have  been  summoned,  judg- 
ment may  be  rendered  against  any  of  them,  severally,  where 
the  plaintiff  would  be  entitled  to  judgment  against  such 
defendants  if  the  action  had  been  against  them  severally. 
In  the  California  case  to  which  we  have  referred,  there  was  a 
separate  judgment  rendered  against  each  defendant.  In  Clin- 
ton  Bank  of  Columbus  v.  Hart,  5  Ohio  St.  33,  it  was  held  that  a 
judgment  for  or  against  one  of  several  makers  of  a  joint 
obligation  is  a  bar  to  an  action  afterward  brought  against 
another.  But  not  so  if  the  obligation  is  joint  and  several. 
In  such  case,  the  creditor  has  the  election  to  treat  the  obli- 
gation as  joint  or  several,  and  he  may  sue  and  recover 
against  each  one  of  the  makers  separately,  or  all  jointly; 
but  he  cannot  do  both,  and  hence  the  recovery  of  a  joint  judg- 
ment is  a  bar  to  a  separate  action,  and  separate  judgments 
equally  so  as  to  a  joint  action.  The  election  of  the  creditor 
is  not  conclusively  determined  by  the  commencement  of  a 
joint  action,  and  becomes  fixed  only  upon  the  recovery  of 
judgment  ag^ainst  all  the  joint  makers  of  the  instrument. 
Until  one  judgement,  either  joint  or  several,  is  rendered  for 
or  against  each  of  the  makers  of  such  an  instrument,  no 
merger  of  the  several  liabilities  of  any  one  of  them,  as  to 
whom  no  judgment  has  been  rendered,  takes  place,  and  a 
separate  action  may  be  sustained  thereon.  The  commence- 
ment of  a  joint  action,  therefore,  against  all  the  makers  of 
such  an  instrument,  in  which  process  was  only  served  upon 
a  part,  and  judgment  against  but  one,  is  no  bar  to  a  sepa- 
rate action  against  one  not  served  with  process.  In  such 
case  the  creditor  has  his  election  to  make  him  a  party  to  the 
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judgment  against  the  others,  or  to  commence  and  prosecute 
a  separate  action  against  him. 

Applying  the  statutes  and  authorities  in  question,  we  come 
to  these  conclusions  in  the  case  under  consideration:  first, 
that  the  plaintiff  had  the  right  to  sue  all  the  defendants  upon 
the  obligation  or  instrument  in  question,  whether  it  is  viewed 
as  a  joint  or  as  a  several  obligation ;  second,  that  the  bring- 
ing of  the  action  against  all  of  them  does  not  show  an  elec- 
tion to  treat  the  cause  of  action  as  joint  or  as  several;  third, 
that  in  such  a  case  the  court  may,  if  the  plaintiff  elect,  at 
the  time  of  the  rendition  of  judgment,  to  treat  the  instru- 
ment as  several,  render  separate  judgments  against  the  de- 
fendants liable,  or  if  the  plaintiff,  on  the  contrary,  then  elect 
to  treat  it  as  joint,  and  the  defendants  are  shown  to  be  jointly 
liable,  render  a  joint  judgment  against  all  of  them;  fourth, 
that  in  either  case  the  plaintiff  can  have  but  one  satisfaction; 
fifth,  that  the  rendition  of  the  judgment  in  this  case  against 
the  principal  alone  did  not  merge  the  several  liabilities  of 
the  securities ;  and  sixth,  that  the  judgment  of  the  court  in 
dismissing  the  action  as  against  the  securities  because  there 
had  been  a  judgment  against  the  principal  was  erroneous* 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  motion  to  dismiss, 
and  for  further  proceedings. 

WoRDEN  and  Osborn,  J.  J.,  were  absent 

A.  A.  Ckapin,  W.  A.  Woods,  A.  L.  Osborn,  and  W.H.  Cd^ 
kins,  for  appellant. 

y.  Morris,  W.  H.  Wit/iers,  and JBesf,  for  appellees* 


McFarland  v.  McFarland.   - 

Assignment  of  Error,— Z^rp^vr^.— An  assignment  of  error,  (hat  die  coait 
**  granted  a  divorce  when  it  ought  not  to  have  been  done,"  is  too  geacttl  to 
raise  any  question. 
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Divorce. — yurisdictUn, — ^When  a  party  files  a  complaint  for  a  divorce,  ally- 
ing one  or  more  of  the  statutory  canses,  and  files  the  affidavit  of  a  disinter- 
ested  person  of  the  non-iesidence  of  the  defendant,  and  gives  the  notice 
required  by  law,  and  proves  it  legitimately  to  the  satisfaction  of  the  court,  the 
court  has  jurisdiction  of  the  cause,  and  may  adjudicate  and  decide  upon  the 
matters  in  controversy,  and  the  proceedings  and  judgment  thereon  will  be 
valid  and  binding  upon  the  parties  in  this  State. 

APPEAL  from  the  Morgan  Common  Fleas. 

OsBORN,  J. — On  the  loth  day  of  August,  1869,  the  appel- 
lee filed  her  complaint  for  a  divorce  against  the  appellant,  in 
the  Court  of  Common  Pleas  of  Morgan  county,  charging 
him  with  cruelty,  drunkenness,  and  va  failure  to  provide  for 
her  or  their  childrens'  support.  On  the  same  day,  she  also 
filed  the  affidavit  of  a  disinterested  person  that  the  appel- 
lant was  not  a  resident  of  this  State.  The  clerk  of  the  court 
immediately  issued  and  caused  to  be  published  in  a  news* 
paper  of  that  county  the  usual  noii-resident  notice,  by  which 
the  appellant  was  notified  of  the  pendency  of  the  action,  and 
that  on  failure  on  his  part  to  appear  on  a  day  named  and  de- 
fend, the  cause  would  be  heard  and  determined  in  his  ab- 
sence. The  notice  was  published  in  the  Morgan  County 
Gazette^  and  the  affidavit  of  the  editor  and  publisher  of  that 
paper  was  filed,  stating  that  the  paper  was  a  weekly  news- 
paper, printed  and  published  in  the  town  of  Martinsville,  in 
Morgan  county,  and  that  the  notice  was  published  in  his 
paper  for  four  weeks  successively,  to  wit,  on  the  14th,  21st, 
and  28th  days  of  August,  and  4th  day  of  September,  1869. 
Copies  of  the  notice  and  proof  were  filed  and  made  a  part  of 
the  record.  The  court  met  on  the  fourth  day  of  October.  On 
the  fifth,  being  the  second  day  of  the  term  of  the  court,  proof 
of  publication  was  made,  and  the  court  found  and  entered 
of  record  that  proof  of  notice  of  the  pendency  of  the  cause 
had  been  given  according  to  law,  "which  notice  and  proof 
are  in  the  following  words,  to  wit ; "  then  follows  the  notice 
and  affidavit  proving  it.  On  the  ninth  day  of  October,  the 
cause  was  submitted  to  the  court  for  trial,  the  evidence  was 
heard,  and  the  court  not,  being  sufficiently  advised,  took  the 
case  under  advisement  until   the  fourteenth  day  of  the 
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month,  when  the  court  found  for  the  appellee  and  granted  to 
her  a  divorce  and  the  custody  of  the  youngest  child. 

On  the  24th  day  of  May,  1871,  the  appellant  filed  a 
transcript  of  the  case  in  this  court,  and  on  that  transcript 
assigned  the  following  errors : 

First.  The  said  court  of  common  pleas  granted  a  divorce 
when  it  ought  not  to  have  been  done. 

Second.  There  was  no  affidavit  of  non-residence  or  any 
return  of  any  proper  officer  that  the  appellant  was  not  a 
resident  of  the  State,  upon  which  .the  clerk  could  or  ought 
to  have  proceeded  to  give  notice  by  publication. 

Third.  There  was  no  publication  of  notice  to  the  defend- 
ant of  the  pendency  of  the  suit,  as  shown  by  the  record. 

Fourth.  The  record  of  the  proceedings  does  not  show  the 
facts  to  exist  necessary  to  give  jurisdiction  of  the  person 
of  the  appellant  to  the  court  aforesaid,  in  that  it  does  not 
contain  notice  or  the  proof  of  notice  to  the  defendant  of  the 
suit. 

The  first  assignment  is  too  general,  and  raises  no  ques- 
tion. All  of  the  others  are  shown  by  the  record  to  be  un- 
true. The  record  shows  that  there  was  an  affidavit  of  non- 
residence  of,  and  publication  and  proof  of  notice  to,  the  ap- 
pellant; that  it  was  published  in  a  newspaper,  as  required  by 
law,  for  three  successive  weeks,  at  least  thirty  days  before 
the  first  day  of  the  court    2  G.  &  H.  351, 194,  63,  sees.  11, 

31S,  38. 
There  is  really  nothing  before  us  to  decide.     We  do  not 

consider  it  necessary  or  proper  for  us  to  discuss  the  policy 
of  our  divorce  laws.  It  is  not  the  duty  of  the  court  to  make 
the  law,  nor  have  we  any  inclination  to  do  so.  Indeed,  we 
are  quite  willing  to  leave  that  duty  to  the  legislative  depart- 
ment, where  it  properly  belongs. 

We  hold  that  when  a  party  files  a  complaint  for  a  divorce, 
alleging  any  one  or  more  of  the  statutory  causes,  and  files 
the  affidavit  of  a  disinterested  person  of  the  non-residence 
of  the  defendant,  and  gives  the  notice  required  by  law, 
and  proves  it  legitimately  to  the  satisfaction  of  the  coui^ 
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the  court  has  jurisdiction  of  the  cause,  and  may  adjudicate 
and  decide  upon  the  matters  in  controversy  in  the  action, 
and  that  the  proceedings  and  judgment  therein  will  be  valid 
and  binding  upon  the  parties  in  this  State. 

The  transcript  in  this  case,  as  originally  filed,  and  upon 
which  the  assignment  of  errors  was  written,  did  not  contain 
the  affidavits  or  notice.  On  motion  of  the  appellee,  a  writ 
of  certiorari  was  issued  to  the  clerk  of  the  Morgan  court, 
and  in  pursuance  of  that  writ,  a  full  transcript  was  sent  up, 
and  upon  that  the  cause  was  submitted. 

It  is  due  to  the  clerk  to  state  that  in  his  certificate  to  the 
amended  transcript,  he  certifies  that  the  one  first  filed  was 
not  made  for  that  purpose,  that  it  was  procured  by  parties 
for  another  purpose,  and  that  it  was  not  certified  as  a  fiill 
transcript. 

The  judgment  of  the  said  Court  of  Common  Pleas  of 
Morgan  county  is  affirmed,  with  costs. 

BusKiRK,  J.,  having  been  of  counsel,  was  absent. 

C.  R  McNmU  and  G.  W.  Grubbs,  for  appellant 

A.  G.  Porter^  W.  R.  Harrison,  and  IV.  S.  Shirley,  for  ap- 
pellee. 
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Promissory  Note. — Indorsement, —  Pleading,  —  Complaint  allying  that  A. 
made  his  promissoiy  note  to  B.,  and  that  B.  j  at  the  instance  and  request  of  A., 
&en  placed  his  name  on  the  note,  and  therebj  agreed  to,  and  did,  become  a 
maker  of  said  note  and  smrety  for  A.,  and  then  delivered  the  note  to  A.,  who 
then  bronght  the  same  to  the  plaintiff,  and  the  plaintiff  then  loaned  A.  the 
money  thereon,  and  further  averring  that  at  the  time  of  the  indorsement  it 
was  the  intention  and  design  of  B.,  and  he  then  agreed,  to  become  a  maker 
of  the  note,  and  assume  the  same  liability  thereon  as  A.,  and  that  the  note 
was  made  to  give  A.  credit  with  the  plaintiff,  and  to  enable  him  to  borrow 
money  of  the  p]ainti£ 
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Held^  that  the  complaint  was  bad. 

Same. — Evidence, — ^AHiere  a  promissoxy  note  is  indorsed  by  the  payee,  whose 
name  is  followed  upon  the  back  of  the  note  by  other  names  in  blank,  parol 
evidence  will  not  be  permitted  to  vary  the  l^al  effect  of  the  indoisemenis 
thus  appearing  on  the  note.  But  whete  a  party  places  his  name  on  tlie  bsck 
of  a  note,  creating  a  liability  in  favor  of  the  payee,  the  presumption  is  that 
he  intended  to  assume  the  liability  of  an  indorser,  and  nothing  more.  Tlus 
presumption,  however,  may  be  controlled  by  parol  evidence  showing  that  he 
intended  to  assume  the  liability  of  a  maker,  in  which  case  he  wUl  be  regarded 
as  a  joint  maker. 

Judicial.  Notice. — Term  of  Outt.—Thc  Supreme  Conit  will  take  jttdidal 
notice  of  the  commencement  of  terms  of  oooits  of  this  State. 

Promissory  Note. — Assignee, — Excuse  for  not  Suing  MaJker^^To  excuse 
the  assignee  of  a  promissory  note  for  not  suing  the  maker,  it  must  be  alleged 
and  proved  that  the  maker  was  openly  and  notoriously  insolvent  at  &e  tiioe 
when  judgment  might  have  been  obtained  by  the  use  of  due  diligence. 

Same. — Before  the  assignee  of  a  promissoiy  note  can  recover  of  the  assignor, 
he  must  aver  and  prove  that  he  has  used  due  diligence,  by  process  of  law,  to 
collect  the  note  of  the  maker,  or  show  that  by  the  use  of  such  diligence  no 
part  of  the  debt  could  have  been  collected. 

Same. — ^The  facts  relied  upon  to  show  that  due  diligence  has  been  used  most 
be  set  out  Whether  due  diligence  has  been  used  in  such  case  is  a  question 
of  law  for  the  court  to  determine  from  the  facts  of  the  case. 

Same. — ^To  constitute  due  diligence  to  collect  by  process  of  law,  the  acdon 
must  be  brought  against  the  maker  in  the  first  term  of  the  court  having  jmisp 
diction,  when  there  is  time,  between  the  maturity  of  the  note  and  the  caa* 
mencement  of  such  term,  to  obtain  process. 

Same. — This  rule  applies,  though  such  action  be  thereby  required  to  be  brought 
the  day  next  after  the  maturity  of  the  note,  unless  it  is  shown  that  the  action 
could  not  have  been  conunenced  and  service  obtained. 

Same. — ^That  the  maker  of  the  note  was  possessed  of  large  and  valuable  piQp- 
erty,  and  was  reputed  to  be  entirely  solvent  at  the  time  suit  should  hare  been 
commenced,  is  no  excuse  for  not  suing. 

APPEAL  from  the  Franklin  Circuit  Court 
BusKiRK,  J. — ^The  only  questions  presented  by  the  record 
for  our  decision  are,  whether  the  court  erred  in  sustaining 
demurrers  to  the  first,  second,  third,  and  fifth  paragraphs  of 
the  complaint 

Francis  M.  Stone,  on  the  22d  day  of  June,  1868,  executed 
his  note  payable  to  Jacob  H.  Masters,  four  months  after  date, 
for  the  sum  of  twelve  hundred  dollars.  Masters,  the  payee 
of  the  note,  indorsed  and  delivered  the  same  to  John  Rob- 
erts, the  plaintiff  below  and  appellant  here.    The  action  was 
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brought  against  the  maker  and  assignor.  Stone,  the  maker^ 
pleaded  his  discharge  in  bankruptcy,  and  thus  went  out  of 
the  case.  A  demurrer  was  sustained  to  the  fourth  paragraph 
of  the  complaint,  but  there  was  no  exception  to  such  ruling. 

The  first  paragraph  of  the  complaint  alleges  the  execution 
of  the  note  by  Stone  to  Masters,  and  then  avers  that  "  Mas- 
ters then  and  there  placed  his  name  on  said  note,  at  the 
instance  and  request  of  Stone,  and  thereby  and  then  agreed 
to  and  did  become  a  maker  of  said  note  and  surety  for  said 
Stone,  and  at  the  same  time  delivered  the  same  to  the  said 
Stone,  who  then  brought  the  same  to  the  plaintiff,  and  for 
and  on  which  the  plaintiff  then  loaned  and  furnished  to  said 
Stone  the  money,  to  wit,  twelve  hundred  dollars,  and  said 
note  was  so  given  by  said  defendants  to  plaintiff  for  money 
loaned  by  plaintiff  to  Stone ;  that  it  was,  at  the  time  of  its 
indorsement,  the  intention  and  design  of  said  Masters,  and 
he  then  agreed,  to  become  a  maker  of  said  note,  and  to  as- 
sume the  same  liability  thereon  as  the  said  Stone,  and  the 
same  was  so  executed  and  delivered  to  the  said  Stone,  for 
the  piurpose  of  giving  him  credit  with  said  plaintiff)  and  to 
enable  said  Stone  to  borrow  said  twelve  hundred  dollars 
from  plaintiff;  which  note  remains  due  and  unpaid,"  etc. 

The  first  paragraph  of  the  complaint  is  clearly  bad.  It 
has  been  held  by  this  court,  that  **  where  a  promissory  note 
is  indorsed  by  the  payee,  whose  name  is  followed  upon  the 
back  of  the  note  by  other  names  in  blank,  parol  evidence 
will  not  be  permitted  to  vary  the  legal  effect  of  the  indorse- 
ments thus  appearing  on  the  note."  But  "where  a  party 
places  his  name  on  the  back  of  the  note,  creating  a  liability 
in  favor  of  the  payee,  the  presumption  is  that  he  intends  to 
assume  the  liability  of  an  indorser,  and  nothing  more.  This 
presumption,  however,  maybe  controlled  by  parol  evidence, 
showing  that  he  intended  to  assume  the  liability  of  a  maker, 
in  which  case  he  will  be  regarded  as  a  joint  maker."  Vore 
V.  Hurst,  13  Ind.  551 ;  Silly.  Leslie,  16  Ind.  236;  Snyder  v. 
Oatman,  16  Ind.  265;  McGaughey  v.  Elliott,  18  Ind.  121; 
Drake  v.  Markle,  21  Ind.  433 ;  Dale  v.  Maffitt,  22  Ind.  113 ; 
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McClintids  Adnir\.  Cofy^  22  Ind  170;  Oiler  v.  Gard,  23  Ind 
212;  Campbell  v.  RobHns,  29  Ind.  271 ;  The  Richmond,  etc^ 
Co.  V.  Farquar^  8  Blackf.  89 ;  Russell  v.  Branham^  8  Black£ 
277 ;  Bliss  V.  BumeSf  McCahon  (Kansas),  91. 

The  second  paragraph  of  the  complaint  alleged  the  exe- 
cution of  the  note  and  its  indorsement,  and  then  averred 
that  Stone  became,  on  the  i8th  day  of  November,  1868, 
openly  and  notoriously  insolvent,  and  continued  so,  and  tliat 
a  judgment  against  him  from  that  time  to  this  would  have 
been  unavailing ;  that  after  the  maturity  of  said  note  the 
plaintiff  made  use  of  due  diligence  to  collect  the  said  note 
from  said  Stone,  but  by  reason  of  his  insolvency,  he  was 
unable  to  collect  the  same  from  said  Stone. 

The  above  paragraph  of  the  complaint  attempts  to  set  up 
two  inconsistent  causes  of  action.  In  the  first  place,  the 
insolvency  of  the  maker  is  relied  upon  as  an  excuse  for  not 
using  due  diligence  to  collect  the  note ;  and  in  the  second 
place,  it  is  averred  that  the  plaintiff  used  due  diligence  to 
collect  such  note,  but  was  prevented  by  the  insolvency  of 
the  maker.  The  paragraph  neither  contains  a  suffident  ex- 
cuse for  not  suing,  nor  sufficient  averments  showing  that 
due  diligence  had  been  used.  The  note  was  made  a  part  of 
the  paragraph,  and  it  was  thus  shown  that  it  became  due  on 
the  22d  day  of  October,  1868.  It  is  alleged  that  the  maker 
became  insolvent  on  the  i8th  day  of  November,  1868.  An 
allegation  of  the  insolvency  of  the  maker  on  the  i8th  of 
November,  1868,  constitutes  no  valid  excuse  for  not  suing 
on  the  22d  day  of  October,  1868.  There  is  no  allegation 
that  no  court  was  held  between  the  22d  day  of  October  and 
the  1 8th  day  of  November,  1868.  Besides,  we  take  judicial 
notice  of  the  fact  that  a  term  of  the  common  pleas  court  of 
said  county  commenced  on  Monday,  the  2d  day  of  Novem- 
ber, 1868,  and  that  process  mtght  have  been  served  after  the 
maturity  of  the  note.  To  constitute  a  valid  excuse  for  not 
suing,  it  must  be  alleged  and  proved  that  the  maker  vas 
"openly  and^otoriously"  insolvent  at  the  time  when  Judg- 
ment might  have  been  obtained  by  the  use  of  due  diligence. 
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The  principle  upon  which  a  party  is  excused  from  suing  the 
maker  is,  that  such  suit  would  have  been  entirely  unavsdl- 
able  at  the  time  when  the  law  made  it  th^  duty  of  the  as- 
signee to  sue.    Reynolds  v.  jFonis^  19  Ind.  123. 

It  is  provided  by  statute  that  the  assignee,  having  used 
due  diligence,  shall  have  his  action  against  any  immediate 
or  remote  indorser.    Sec.  4,  2  G.  &  H.  658. 

Before  the  plaintiff  could  recover  in  this  action,  he  was 
required  to  aver  and  prove  that  he  had  used  due  diligence, 
by  process  of  law,  to  collect  the  note  from  the  maker,  or 
show  sufficient  excuse  for  not  using  such  due  diligence. 
Whether  due  diligence  had  been  used,  was  a  question  of 
law  for  the  court  to  determine  from  the  particular  facts  of 
the  case.  The  facts  constituting  due  diligence  must  be  set 
out,  so  that  the  court  may  determine  whether  such  diligence 
has  in  fact  been  used.  Hanna  v.  Pegg^  I  Blackf.  181 ;  Tin- 
dal  V.  Brown^  i  T.  R.  167 ;  Bryden  v.  Btyden^  11  Johns.  187. 

The  facts  showing  that  due  diligence  had  been  used  were 
not  set  out,  which  rendered  the  paragraph  bad. 

The  plaintiff,  in  the  third  paragraph,  alleges  the  execution 
and  assignment  of  the  note,  and  then  avers  that  the  note  be- 
came due  on  the  22d  day  of  October,  1868;  that  at  that 
time,  and  up  to  the  commencement  of  this  suit,  the  plaintiff 
and  both  of  the  defendants  were  resident  citizens  of  the 
county  of  Franklin ;  that  the  only  courts  of  said  state  having 
competent  jurisdiction  of  a  suit  on  said  note  against  said 
defendants  are  the  courts  of  common  pleas  and  circuit  court 
of  said  county;  that  the  first  term  of  said  common  pleas 
court,  after  the  maturity  of  said  note,  convened  on  Monday, 
the  2d  day  of  November,  1868:  that  the  last  day  for  pro- 
cess in  said  court,  to  be  in  time  for  said  November  term, 
1868,  was  Friday,  the  23d  day  of  October,  1868;  that  the 
next  term^  of  any  court  having  jurisdiction  of  the  suit  on 
said  note  and  said  parties,  and  in  which  a  suit  thereon  might 
be  maintained,  was  the  February  term,  1869,  in  which  this 
suit  was  instituted;  that  on  the  i8th  day  of  November, 
Vol.  XL.— 30 
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1868,  said  Stone  became  openly  and  notoriously  msolvent, 
and  has  continued  so  to  this  time^  and  since  that  time  a  suit 
against  him,  or  judgment  rendered  ^^nst  him,  would  have 
been  entirely  unavailing  and  worthless ;  wherefore,  etc. 

The  fifth  paragraph  of  the  complaint,  which  was  filed  at 
the  February  term,  1869,  was  the  same  a!^  the  third,  above 
set  out,  but  in  addition  to  the  matters  therein  alleged  con- 
tained the  following  averments :  ''  That  at  the  time  of  the  ma- 
turity of  the  said  note,  and  on  the  last  day  for  process  in 
the  said  common  pleas  court,  and  up  to  November  i8th, 
1868,  said  Stone  was  doing  a  large  business  in  said  county, 
carrying  on,  managing,  and  owning  a  large  paper-mill  in 
said  county  that  was  in  full  operation  and  daily  manuiact(n>- 
ing  a  large  quantity  of  paper;  that  at  that  time  his  finaoctal 
credit,  standing,  and  reputation  in  said  county  was  good; 
that  he  had,  up  to  that  time,  promptly  met  his  bank  and 
other  paper  and  liabilities  in  said  county;  that  hisfeputation 
there  was  that  of  a  solvent  man,  entirely  able  to  pay  all  his 
debts  and  liabilities,  and  was  without  financial  embarrass- 
ment; that  on  said  23d  day  of  October,  1868,  said  plaintiff 
had  no  reason  to  believe  or  suspect,  and  did  not  suspect  or 
believe,  that  said  Stone  was  not  entirely  solvent  and  in  good 
circumstances  and  in  good  standing;  that  afterward,  to  wit^ 
on  the  1 8th  day  of  November,  1868,  said  Stone  became 
openly  and  notoriously  insolvent,  and  has  continued  so  to 
this  time,  and  on  that  day  filed  his  petition  in  bankruptcy  is 
the  United  States  District  Court  for  the  district  of  Indiana, 
which  said  proceedings  are  still  pending  and  undisposed  of 
and  undetermined;  tiiat  on  said  i8th  day  of  November, 
1868,  said  Stone  became  openly  and  notoriously  insolvent, 
as  before  alleged,  and  that  any  suit  since  said  time  would 
have  been  unavailing;  wherefore,"  etc. 

The  third  paragraph  of  the  complaint  presents  the  naked, 
bald  question  of  whether  the  plaintiflT  used  due  diligence  to 
collect  the  note  from  the  maJcer.  The  case,,  as  made  by 
such  paragraph,  is  this:  The  note  matured  on  the  22d  day 
of  October,  1868;  the  first  term  of  the  common  pleas  courts 
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after  the  maturity  of  the  note,  commenced  on  the  first  Mon- 
day of  November,  1868,  and  the  first'  term  of  the  circuit 
court  commenced  on  the  20th  day  of  February,  1869.  To 
obtain  service  of  the  summons  in  the  first  term  of  the  com- 
mon pleas  court,  the  action  had  to  be  commenced  on  the 
23d  day  of  October,  1868,  the  day  after  the  maturity  of  the 
note.  The  suit  was  not  brought  in  that  court  Did  the 
&ilure  of  the  plaintiff  to  sue  in  the  first  court  amount  to 
such  want  of  diligence  as  to  release  the  assignor  from  his 
liability  upon  the  assignment? 

The  long  and  firmly  settled  rule  in  this  State  is,  that  the 
assignee  must  either  show  that  he  has  used  due  diligence 
to  collect  the  note  fi"om  the  maker  by  due  process  of  law,  or 
that  by  the  use  of  such  diligence  no  part  of  the  debt  could 
have  been  collected.  There  is  an  apparent  conflict  in  the 
decisions  of  this  court  as  to  what  will  amount  to  the  use  of 
due  diligence;  but  a  careful  examination  of  the  adjudged 
cases  will  show  that  there  is  no  real  conflict  as  to  the  time 
when  the  action  must  be  brought,  but  there  is  conflict  as  to 
due  diligence  in  taking  out  execution  after  the  rendition  of 
the  judgment  There  is  a  uniform  and  unbroken*  line  of 
decisions,  extending  from  i  Blackf.  to  30  Ind.,  holding  that 
the  action  must  be  brought  in  the  first  term  of  court,  when 
there  is  time  between  the  maturity  of  the  note  and  the  com- 
mencement of  such  term  of  court  to  obtain  service  of  pro- 
cess in  time  for'^such  court,  which  convenes  after  the  ma- 
turityof  the  note.  Odam  v.  Beard^  i  Blackf.  191;  Merri' 
man  v.  Maple ^  2  Blackf.  350;  Kelsey  v.  Ross,  6  Blackf.  536; 
Darsey  v.  Hadlocky  7  Blackf.  113;  Spears  v.  Clark^  7  Blackf. 
283 ;  Macy  v.  HoUingsworth^  7  Blackf.  349 ;  Clark  v.  SpearSy 
8  Blackf.  302;  Watson  V.  Robinson,  8  Blackf.  386;  Black  v. 
Wilson^  7  Blackf.  532;  Herald  v.  Scott,  2  Ind.  55;  Spears  v. 
Clarke  3  Ind.  296;  ZeHndv.  NewHrk,  12  Ind.  544;  Craft  \. 
Dodd^  15  Ind.  380;  MUerv.  Deanery  30  Ind.  37  t. 

The  rule  that  the  action  must  be  brought  in  the  first  court 
which  meets  after  the  maturity  of  the  note,  subject  to  the 
above  qualification,  having  jurisdiction  of  the  action  and  the 
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person  of  the  defendant^  is  fixed  and  certain,  and  parties  can 
have  no  trouble  in  understanding  it.  The  rule  has  been  too 
long  and  closely  adhered  to  to  be  changed  now  to  obviate  any 
real  or  apparent  hardship.  In  the  case  in  judgment,  the 
plaintiff  was  required  to-  bring  his  action  on  the  day  next 
after  the  maturity  of  the  note.  This  seems  to  be  a  veiy 
rigid  rule.  But  a  delay  of  one  day  was  a  delay  of  five 
months,  for  the  circuit  court  did  not  meet  for  that  length  of 
time.  Besides,  it  plainly  appears  that  had  the  plaintiiT 
brought  his  action  in  the  common  pleas  court,  he  would  have 
made  the  debt  from  the  maker,  for  he  did  not  become  insolv- 
ent until  the  i8th  day  of  November,  1868.  The  plaintiff 
alone  had  the  right  to  sue,  and  the  law  made  it  his  duty  to 
sue.  The  rule  is  not  so  inflexible  that  no  excuse  can  be 
shown  for  not  suing  in  the  first  term,  but  there  was  no  such 
showing  made  in  the  case  under  consideration.  It  is  shown 
in  the  third  paragraph  that  the  maker  and  assignee  both  re- 
sided in  Franklin  county,  but  it  is  not  shown  how  bx  they 
lived  apart,  or  how  far  either  of  them  lived  from  the  county 
seat.  There  is  nothing  to  show  that  the  plaintiff  mig^t  not 
have  commenced  his  action  and  had'  process  served  on  the 
23d  day  of  October,  1868,  and  in  the  absence  of  such  show- 
ing, we  are  bound  to  indulge  the  presumption  that  such 
might  have  been  the  case,  as  every  pleading  is  to  be  con- 
strued more  strongly  against  the  pleader  than  his  advereaiy. 

We  think  the  court  committed  no  error  in  sustaining  the 
demurrer  to  the  third  paragraph  of  the  complaint 

The  excuse  given  in  the  fifth  paragraph  of  the  complaint 
for  not  suing  is,  that  the  maker  of  the  note  was  possessed 
of  large  and  valuable  property,  and  was  reputed  to  be  en- 
tirely solvent  up  to  the  1 8th  day  of  November,  1 868.  This  is 
a  novel  and  unheard  of  excuse,  and  in  our  judgment  cannot 
be  sustained,  either  on  principle  or  by  authority.  The  prin- 
ciple is  well  settled,  that  the  assignee  and  holder  of  a  prom- 
issory note  must  either  use  due  diligence  by  suit,  or  show 
that  no  part  of  the  debt  could  have  been  made  if  suit  had 
been  brought    It  is  shown  by  the  fifth  paragraph  of  the 
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complaint  that  the  whole  debt  could  have  been  made  if  suit 
had  been  brought  in  the  first  court.  The  recognition  of 
such  a  doctrine  would  unsettle  and  overturn  the  whole  law 
upon  the  subject.  Under  such  a  doctrine  there  could  be  no 
want  of  due  diligence  as  long  as  the  maker  remained  solv- 
ent; and  instead  of  the  assignee  being  required  to  sue  be- 
cause the  suit  would  be  available,  he  would  only  be  required 
to  sue  when  the  suit  would  be  wholly  unavailable.  ^We 
cannot  approve  such  a  doctrine.  There  was  no  error  in  sus- 
taining the  demurrer'to  the  fifth  paragraph  of  the  complaint. 

The  judgment  is  affirmed,  with  costs. 

C.  C.  Binkley,  for  appellant. 

W.  H.  Bracken^  T.  B.  Adams,  and  R  Berry,  for  appellee. 
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De  Armond  v.  The  State,  ex  rel.  Campbell.  'i44  237 

EXection. — ToTom^ip  Trustee. — Term  of  Sh^vice.'-On  the  fifth  day  of  April, 
18699  A.  was  elected  township  trustee,  and  on  the  seventeenth  day  of  that 
month,  he  filed  his  bond  and  entered  upon  the  duties  of  the  office.  On  &e 
fourteenth  day  of  October,  1870,  B.  was  elected  trustee  of  the  same  township, 
and  on  the  eighteenth  day  of  that  month  he  filed  his  bond  and  was  duly  quali- 
fied, and  on  the  twenty-ninth  day  of  October,  he  demanded  of  A.  possession  of 
the  lKx>ks,  papers,  and  money  of  the  office,  but  A.  refused. 

Ifelif,  that  it  was  the  intention  of  the  legislature,  in  the  enactment  of  the  law  of 
April  26th,  1869,  (Acts  1869,  p.  57)  to  provide  for  the  election  of  township 
trustees,  as  well  as  other  township  officexs,  at  the  time  of  holding  the  October 
election. 

^e/d,  also,  that  A.  had  served  out  the  time  for  which  he  was  elected,  and  more, 
and  it  was  proper  to  elect  his  successor  at  the  election  in  October,  1870. 

Same. — Statute  Construed. — Section  38  of  the  general  election  law  (i  G.  &  H. 
312)  does  not  apply  to  the  case  of  a  township  trustee. 

OwFiCER.'^Passession  of  Office.— On^  who  has  received  a  certificate  of  election 
to  the  office  of  township  trustee,  and  who  has  qualified  by  giving  bond  and 
taking  the  oath  of  office,  is  entitled  to  the  office,  as  against  an  incxunbent 
whose  term  has  expired,  though  some  other  person  maybe  prosecuting  a  con- 
test of  the  election. 

APPEAL  from  the  Decatur  Circuit  Court 

Downey,  J. — ^This  was  a  proceeding  by  quo  warranto,  by 
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the  appellee  against  the  appellant,  to  inquire  by  what  iiar- 
rant  or  authority  he  claimed  to  act  as  township  trustee  of 
Sand  Creek  township,  in  Decatur  county,  Indiana.  The  pro- 
ceeding resulted  in  a  judgment  against  De  Annond,  and  he 
appealed.  The  first  question  in  the  case  presented  by  the 
assignment  of  errors  relates  to  the  sufficiency  of  the  third 
paragraph  of  the  information.  In  that  paragraph  of  the  io- 
formation  it  is  represented  that  said  De  Armond  was,  on  the 
5th  day  of  April,  1869,  elected  trustee,  and  on  the  17th  day 
of  April,  in  said  year  filed  his  official  bond  with  the  county 
auditor,  which  was  approved,  and  he  then  entered  upon  the 
discharge  of  his  duties;  that  on  the  lotfa  day  of  October, 
1870,  Robert  Armstrong  was  duly  elected  trustee  of  the  same 
township,  as  the  successor  of  De  Annond,  received  his  certif- 
icate of  election  from  the  board  of  election,  and  on  the  i8tb 
day  of  October,  1870,  filed  his  bond,  and  was  duly  quali- 
fied, etc.;  that  afterward,  on  the  29th  day  of  October,  1870^ 
he  informed  De  Annond  of  his  election  and  qualification,  and 
demanded  possession  of  the  books,  papers,  and  money  of 
the  office  in  the  hands  of  De  Armond,  but  was  refused. 

Counsel  for  appellant  say  that  the  overruling  of  the  d^ 
muner  to  this  paragraph  presents  two  questions;  first,  bthe 
fifth  section  of  the  act  to  provide  for  the  more  uniform  mode 
of  doing  township  bpsiness,  on  page  637,  ^i  G.  &  H^  re- 
pealed ?  and,  second,  is  the  qualification  of  an  officer  elected 
to  a  township  office,  within  ten  days  after  the  election,  Iqpl? 

The  fifth  section  of  the  act  of  February  i8th,  1859,  to 
provide  a  more  uniform  mode  of  doing  township  business^ 
etc.,  I  G.  &  H.  636,  enacts,  that  "the  qualified  voters  in 
each  towilship  shall,  on  the  first  Monday  in  April,  annually, 
at  the  usual  place  or  places  of  holding  elections  in  such 
township,  elect  a  township  trustee,  who  shall  hold  his  office 
for  one  year,  and  until  his  successor  is  elected  and  quali- 
fied," etc.  The  act  of  June  I5th^  1852,  to  provide  for  town- 
ship elections,  provided  for  a  township  election  on  the  first 
Monday  of  April  in  each  year,  i  G.  &  H.  316,  sec.  i.  By 
the  second  section  of  the  Act  of  April  26th,  1869,  Acts  1869^ 


NOVEMBER  TERM,  1872.  471 

De  Anxiond  v.  The  State,  ex  rel  Cacoj^beH. 

p.  57^  the  first  section  of  the  act  of  June  15th,  1852,  was 
amended  so  as  to  read  as  follows :  *'  That  there  shall  be 
held  an  election  in  each  township,  at  the  usual  places  of  hold- 
ing elections,  on  the  same  day  provided  in  this  act  for  hold- 
ing general  elections  "  (that  is  the  second  Tuesday  in  Octo- 
ber), "  for  the  purpose  of  electing  township  officers  and  such 
other  officers  as  may  be  provided  for  by  law,  which  election 
shall  be  conducted  by  the  officers  of  and  governed  by  the 
laws  regulating  general  elections,  so  &r  as  the  same  may  be 
applicable."  If  this  section  does  not  repeal  the  fifth  section 
of  the  act  of  February  i8th,  1859,  it  is  quite  clear  that  the 
election  of  Armstrong,  on  the  nth  day  of  October,  1870, 
was  unauthorized  and  void.  There  is  a  difficulty  in  the  way 
of  sustaining  the  act  of  February  i8th,  1859,  ^  ^^  inde- 
pendent act,  and  that  is,  that  it  does  not  provide  for  the 
manner  of  holding  the  election,  etc.,  of  a  township  trustee. 
It  was  evidently  intended  by  the  legislature  that  the  trustee 
to  be  elected  under  that  act  should  be  elected  according  to 
the  act  of  June  15th,  1852,  which  adopts,  as  a  mode  of  hold- 
ing the  election,  the  rules  regulating  general  elections. 
Hence,  when  that  act  was  amended  by  the  act  of  April  26th, 
1869,  abolishing  the  April  election,  and  requiring  township 
elections  to  be  held  in  October,  in  connection  with  the  gen- 
eral election,  there  was  no  longer  any  law  in  force  by  which 
an  election  in  April  could  be  held.  We  think  it  must  be 
held  to  have  been  the  intention  of  the  legislature  in  the  en- 
actment of  the  law  of  April  26th,  1869,  to  provide  for  the 
election  of  township  trustees,  as  well  as  other  township  offi- 
cers, at  the  time  of  holding  the  general  election  in  October. 
De  Armond  had  served  out  the  time  for  which  he  was  elected, 
and  more,  and  it  was  proper  to  elect  his  successor  at  the 
election  in  October,  1870. 

As  to  the  other  question,  that  is,  that  the  trustee  elect 
qualified  by  giving  his  bond  and  taking  the  oath  of  office 
within  the  ten  days  next  after  his  election,  we  do  not  think 
it  of  such  a  nature  as  to  be  decisive  of  the  question,  however 
it  may  be  in  point  of  fact    We  do  not  think  the  bond  and 
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oath  should  be  held  invalid,  if  the  law  did  direct  that  the 
bond  should  be  given  and  the  oath  taken  after  ten  days  from 
the  time  of  the  election.  It  appears  that  the  demand  upon 
De  Armond  for  the  books,  papers,  moneys,  etc.,  was  not 
made  until  the  29th  of  October,  1870,  which  was  more  than 
ten  days  after  the  election.  But  this  objection  is  based  on 
section  38  of  the  general  election  law,  i  G.  &  H.  312,  which 
provides  that  "when  any  person  is  elected  to  an  ofBce  by 
the  voters  of  a  county,  not  to  be  commissioned  by  the  gov- 
ernor,  and  such  election  is  not  contested,  the  clerk  of  the 
circuit  court  shall  after  ten,  and  within  twenty  days  from  the 
time  the  board  of  canvassers  have  made  their  return,  make 
out  and  deliver  on  demand,  to  such  person  a  certificate  of 
his  election,  and  in  case  where  any  officer  is  to  be  commis> 
sioned  by  the  governor,  he  shall  make  out  a  statement  un- 
der his  hand  and  seal  of  his  court,  specifying  the  number 
of  votes  given  to  each  person  for  each  office,  and  who  has 
been  declared  elected,  and  shall  transmit  the  same  by  mail 
to  the  secretary  of  state,  within  the  time  aforesaid." 

It  is  claimed  that  because  the  act  of  April  26th,  1869, 
with  reference  to  the  election  of  township  officers,  requires 
the  election  to  be  conducted  by  the  officers  of,  and  governed 
by  the  laws  regulating,  general  elections,  so  far  as  the  same 
may  be  applicable,  the  section  quoted  prevents  the  quali- 
fication of  a  trustee  within  ten  days.  We  do  not  think  the 
section  in  question  applies  to  the  case  of  a  township  trustee. 
He  is  not  elected  by  the  "voters  of  a  county."  He  does 
not  get  his  certificate  of  election  from  the  clerk  of  the  cir- 
cuit court. 

The  next  and  only  other  question  in  the  case  is,  as  to  the 
sufficiency  of  the  answer  of  De  Armond.  It  alleges  that  at 
the  time  of  the  election  of  Armstrong,  one  Myers  was  also 
a  candidate,  and  that  Myers  contested  the  election  of  Ann- 
strong,  which  contest  is  not  yet 'finally  decided  It  seems  to 
us  that  the  court  committed  no  error  in  holding  this  answer 
bad.  Armstrong,  having  received  the  certificate  of  election 
to  the  office,  and  having  qualified  by  giving  bond  and  taking 
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the  oafh  of  office,  is  entitled,  so  far  as  De  Armond  is  con- 
cerned, at  least,  to  enter  upon  the  discharge  of  the  duties  of 
the  office.  The  contest  between  him  and  Myers  is  not  a 
matter  in  which  De  Armond  has  any  interest,  or  which  can 
enable  him  to  continue  to  hold  the  office. 

The  judgment  is  affirmed,  with  costs. 

C.  Ewing^y.  K.  Ewingy  and  y.  S.  Scobey^  for  appellant. 

W.  Cuniback^  S.  A.  Bonner,  y.  Gavin,  and  y  D.  Miller,  for 
appellee. 
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CURRAN  V.  CURRAN,  ADMINISTRATOR. 

Practice. — Failure  to  Demur, — Assignment  of  Error, — A  failure  to  demur  to 
a  poragrapli  of  a  complaint  does  not  waive  the  question  of  the  sufficiency 
thereof,  but  on  assignment  of  error  will  present  this  question  on  appeal. 

Same. — Indebitatus  Assumpsit, — Action  Upon  an  Account. — ^A  paragraph  at 
common  law,  in  indebitatus  assumpsit,  for  the  price  of  land  sold  and  conveyed, 
or  what  is  under  the  code  an  action  upon  an  account,  will  be  sufficient  under 
our  practice. 

Vendor  and  Purchaser. —  VMnble  Sale,  —  Part  Performancc-^K  parol 
agreement  for  the  sale  of  lands  is  voidable,  and  not  void.  When  the  land  is 
sold  and  conveyed,  and  the  purchaser  accepts  the  deed,  and  by  virtue  thereof 
enters  into  and  retains  possession  of  the  property,  the  payment  of  the  price 
can  be  enforced. 

Same. — PUadingj-^K  paragraph  all^;ing  that  the  defendant  is  indebted  to  the 
plidntiff  in  the  sum  of  three  thousand  dollars  for  real  estate  described,  sold 
and  conveyed,  is  sufficient. 

Pleading. — Set-off. — Reply, — A  set-off  may  be  replied  to  an  answer  of  set-off. 

Same. — ^The  sufficiency  of  a  pleading  setting  up  a  counter-claim  or  set-off  is 
not  to  be  tested  by  the  technical  rules  of  the  common  law.  An  answer  of 
set-off  which  assumes  to  answer  the  whole  complaint,  but  only  answers  a 
part,  is  not  bad  on  demurrer.    A  set-off  is  not  strictly  a  defence. 

APPEAL  from  the  Ripley  Common  Pleas. 

BusKiRKy  J. — ^This  was  an  action  by  the  appellee,  as  ad- 
ministrator of  the  estate  of  Thomas  Curran,  deceased,  against 
James  G*  Curran,  the  appellant.    The  complaint  consisted 
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of  eleven  paragraphs.  The  first  and  second  were  based  upon 
a  promissory  note  executed  by  the  appellant  to  the  dece- 
dent, on  the  1st  day  of  June,  1864,  payable  one  day  after 
date,  for  the  sum  of  two  thousand  dollars,  conditioned  tbat 
the  same  was  "to  be  collected  by  the  payee  in  his  lifetune, 
or  not  to  be  collected  at  all."  These  paragraphs  alleged  the 
execution  of  the  note ;  the  death  of  the  payee,  on  the  2d  day 
of  August,  1 868 ;  that  the  decedent  died  possessed  of  said 
note;  that  the  same  was  unpaid  and  unsatisfied  at  the 
time  of  his  death ;  and  that  the  same  was  given  for  and  in 
consideration  of  the  sale  by  the  decedent  to  the  appellant 
of  certain  described  real  estate.  The  first  paragraph  set 
forth  in  detail  the  reasons  why  the  decedent  did  not  collect 
the  note  during  his  lifetime. 

The  third,  fourth,  fifth,  sixth,  and  seventh  paragraphs  were  ' 
based  upon  as  many  different  promissory  notes. 

The  eighth  paragraph  was  based  upon  an  account,  in  which 
the  plaintiff  charged  that  the  defendant  was  indebted  in  the 
sum  of  one  hundred  and  forty-two  dollars  and  fifty  cents,  as 
and  for  money  received  by  the  defendant  upon  the  sale  of  a 
horse  belonging  to  the  decedent,  and  in  the  sum  of  fifly  dol- 
lars for  the  use  of  a  spring  wagon  and  cushions. 

By  the  ninth  paragraph  of  the  complaint,  the  plaintiff 
sought  to  recover  the  sum  of  two  thousand  dollars,  as  and 
for  certain  described  real  estate  sold  and  conveyed  by  die 
decedent  to  the  defendant. 

The  tenth  paragraph  was  based  upon  an  account  for  dght 
hundred  and  twenty-nine  dollars  and  seventy-five  cents,  for 
money  loaned  by  the  decedent  to  the  defendant 

The  eleventh  paragraph  was  the  same  as  the  first,  except 
that  the  eleventh  was  much  fuller  than  the  first,  in  setting 
forth  the  causes  which  prevented  the  decedent  from  collect- 
ing such  note  during  his  lifetime. 

The  defendant  demurred  separately  to  the  first,  second, 
and  eleventh  paragraphs  of  the  complaint  The  demurrers 
were  sustained,  and  the  appellee  excepted. 

The  defendant  answered  in  six  paragraphs. 
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First,  the  general  denial;  second,  pajmient;  third,  a  set- 
ofT  for  six  thousand  dollars,  including  money  paid  the  dece- 
dent in  his  lifetime,  and  to  others  at  his  request,  and  for 
keeping  and  boarding  the  deceased,  and  for  services  ren- 
dered deceased  in  his  lifetime,  by  the  defendant  and  his  fam- 
ily, in  nursing  and  taking  care  of  him  in  sickness. 

The  fourth  paragraph  of  the  answer  only  assumed  to 
answer  the  third,  fourth^  fifth,  sixth,  and  seventh  paragraphs 
of  the  complaint  It  admitted  the  execution  of  the  notes, 
but  averred  that  they  were  given  for  land  and  money  given 
by  the  said  .decedent  to  the  defendant  as  a  gift;  that  the 
notes  were  only  executed  by  the  defendant  to  secure  the  de- 
cedent against  want  during  his  life ;  that  the  notes  were  sur- 
rendered to  the  defendant,  to  be  held  by  him  during  the  life- 
time of  the  decedent,  and  then  to  be  cancelled ;  that  after- 
ward, the  decedent  took  the  possession  of  them,  to  secure 
himself  against  want,  and  never  needed  such  notes ;  that  the 
decedent  died  so  far  distant  from  the  defendant  that  he,  the 
defendant,  was  not  present  at  the  time  of  the  death  of  said 
decedent,  to  receive  from  him  such  notes,  and  that  the  ad- 
ministrator of  the  estate  of  the  said  decedent  refused  to  de- 
liver up  such  notes. 

The  fifth  paragraph  of  the  answer  was  in  bar  of  a  recov- 
ery on  the  ninth  paragraph  of  the  complaint,  and  averred 
that  when  the  decedent  conveyed  the  land  described  in  the 
said  ninth  paragraph  of  the  complaint,  the  defendant  exe- 
cuted to  such  decedent  a  note  for  two  thousand  dollars,  con- 
ditioned that  the  same  was  "to  be  collected  by  the  payee  In 
his  lifetime,  or  not  to  be  collected  at  all,"  and  that  the 
payee  thereof  died  without  collecting  such  note. 

The  sixth  paragraph  purported  to  be  an  answer  to  the 
tenth  paragraph  of  the  complaint;,  and  averred  that  the 
money  which  was  loaned  by  the  decedent  to  the  defendant, 
as  therein  charged,  was  intended  as  a  gift,  unless  the  dece- 
dent should  need  such  money  for  his  sustenance  and  sup- 
port, and  if  so  needed,  was  to  be  collected  during  the  life  of 
^the  decedent,  and  not  afterward. 
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The  plaintiff  replied  in  five  paragraphs,  as  follows : 

First,  in  denial;  second,  payment  of  the  matters  pleaded 
as  a  set-oif  in  the  third  paragraph  of  the  answer;  third,  that  a 
settlement  had  been  made  of  matters  pleaded  as  a  set-off, 
and  that  the  note  sued  on  in  the  sixth  parag^ph  of  the 
complaint  was  given  for  the  balance  found  due  upon  such 
settlement;  fourth,  the  fourth  paragraph  of  the  reply  was  in- 
tended as  a  reply  to  so  much  of  the  third  paragraph  of  the 
answer  as  sought  to  recover  for  boarding  and  t^ing  care  of 
the  decedent,  and  averred  that  the  decedent  was  the  father 
of  the  defendant,  and  lived  with  the  defendant  as  a  member 
of  his  family,  and  performed  labor,  for  which  no  charge  was 
made ;  that  the  defendant,  during  the  time  the  said  decedent 
lived  with  him  as  a  member  of  his  family,  used,  occupied, 
and  received  the  rents  and  profits  of  a  farm  which  belonged 
to  the  said  decedent ;  fifth,  the  fifth  paragraph  was  a  set-otf, 
and  was  pleaded  as  a  set-off  to  all  the  matters  pleaded  as  a 
set-off  in  the  third  paragraph  of  the  answer. 

The  defendant  demurred  separately  to  the  fourth  and  fifth 
paragraphs  of  the  reply,  upon  the  grounds  that  the  para- 
graphs separately  considered  did  not  contain  facts  sufficient 
to  constitute  a  reply  to  the  defendant's  answer,  and  that 
such  replies  were  a  departure  from  the  complaint 

The  court  overruled  the  demurrers,  and  the  defendant 
excepted. 

The  cause  was  submitted  to  a  jury  for  trial,  and  resulted 
in  a  finding  for  the  plaintiff  in  the  sum  of  eight  hundred 
and  twelve  dollars.  There  was  a  motion  for  a  new  trial 
made,  which  was  overruled,  and  the  defendant  excepted; 
and  thereupon  final  judgment  was  rendered  on  the  verdict 

The  appellant  has  assigned  the  following  errors :  first,  that 
the  ninth  paragraph  of  the  complaint  does  not  contain  &cts 
sufficient  to  constitute  a  cause  of  action ;  second,  that  the 
court  erred  in  overruling  the  demurrers  to  the  fourth  and 
fifth  paragraphs  of  the  reply ;  third,  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial. 

The  first  error  assigned  calls  in  question  the  sufficiency 
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of  the  ninth  paragraph  of  the  complaint,  which  reads  as  fol- 
lows : 

"  9th  Par.  And  for  further  cause  of  action,  plaintiff  says 
that  the  defendant  is  indebted  to  him  in  the  sum  of  three 
thousand  dollars,  for  the  following  described  real  estate,  sold 
and  conveyed  to  him  by  the  deceased  in  his  lifetime,  to  wit : 
the  south  half  of  the  south-east  quarter  of  section  twenty- 
five,  town  seven,  range  eleven  east,  being  eighty  acres,  more 
or  less ;  and  also  that  part  of  the  south-west  quarter  of  sec- 
tion thirty,  town  seven,  range  twelve  east,  lying  west  of  the 
Madison  road  and  south  of  the  east  and  west  center  line  of 
said  section,  supposed  to  be  two  acres,  more  or  less,  and 
situated  in  Ripley  county.  State  of  Indiana,  said  real  estate 
being  sold  and  conveyed  to  said  defendant  on  the  ist  day  of 
June,  1864;  that  said  sum  is  now  due  and  wholly  unpaid, 
for  which  the  plaintiff  demands  judgment  for  three  thousand 
dollars,  and  asks  that  said  judgment  be  declared  a  lien  upon 
said  real  estate." 

It  is  very  earnestly  maintained  by  counsel  for  the  appellee 
that  no  question  as  to  the  sufficiency  of  the  above  paragraph 
of  the  complaint  arises  upon  the  record,  for  the  reason  that 
no  demurrer  was  filed  to  such  pare^aph  in  the  court  below; 
while  it  is  insisted  by  counsel  for  the  appellant  that  the  de- 
fendant's demurrer  to  the  fourth  and  fifth  paragraphs  of  the 
reply  searched  the  entire  pleadings  in  the  cause,  and  presents 
for  review  here  the  sufficiency  of  the  complaint.  Besides, 
the  failure  of  the  appellant  to  demur  does  not  waive  the 
objection  to  the  sufficiency  of  the  complaint.  This  question 
is  discussed  by  the  counsel  in  this  cause  at  great  length  and 
with  marked  ability,  but  the  rule  is  so  well  settled  by  recent 
decisions  of  this  court,  that  we  do  not  deem  it  necessary 
even  to  refer  to  any  of  the  authorities  in  support  of  the 
rule. 

We  then  proceed  to  consider  whether  the  ninth  paragraph 
of  the  complaint  was  good.  The  paragraph  is  what  would 
have  been  called  at  common  law  indebitatus  assumpsit^  for  the 
price  of  land  sold  and  conveyed,  and  under  our  code  is  called 
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an  action  upon  an  account  That  such  an  action  will  lie, 
has  been  expressly  decided  by  this  court,  in  the  cases  of 
Rinker  v.  Sharps  5  Black£  185 ;  Kerstetter  v.  Raymond,  10 
Ind.  199;  Brown  v.  Perry^  14  Ind.  32. 

It  is  maintained  by  counsel  for  the  appellant  that  an  action 
cannot  be  maintained  for  tiie  price  or  value  of  the  land  in 
question,  for  the  reason  that  die  contract  liierefor  is  within 
the  statute  of  frauds.  It  has  been  decided  that,  by  the  stat- 
ute of  frauds,  a  parol  contract  for  lite  sale  of  land  is  voidable 
merely,  and  not  void.  The  statute  does  not  wholly  vacate 
the  contract,  but  only  inhibits  aU  actions  brought  to  enforoe 
it  The  parties  may  execute  it,  but  they  cannot  be  com- 
pelled to  do  so.  In  the  case  under  consideration,  it  is  al- 
leged that  the  decedent  sold  and  conveyed  the  premises. 
It  was  proved  upon  the  trial  that  the  appellant  accepted  of 
the  deed,  and  by  virtue  thereof  took  possession  of  tbe 
premises,,  and  has  ever  since  held  and  occupied  the  same  as 
his  own  property.  The  contract  has  been  executed,  except 
the  payment  of  the  purchase-money.  It  is  provided  by  the 
second  section  of  the  statute  of  frauds,  that  *'the  considera- 
tion of  any  such  promise,  contract,  or  agreement,  need  not  be 
set  forth  in  such  writing,  but  may  be  proved."    i  G.  &  H.  351. 

Chapman  v.  Harwood^  8  Blackf.  82 ;  Hodden  v.  "jFohns<m, 
7  Ind.  394;  Miller  v.  Hower,  2  Rawle,  53 ;  Qar/s  Heirs  v. 
MarshaWs  Heirs^  5  B.  Mon.  266 ;  Patterson  v.  Wan,  10  Ala. 
444;  Gillespie  v.  Battle,  1$  Ala.  276;  Davenport  v.Mason^ 
15  Mass.  85. 

It  was  held,  in  the  case  last  cited,  that  ''a  parol  agreemeot 
for  the  conveyance  of  land  is  not  absolutely  void  by  the 
statute  of  frauds ;  but  if  any  act  has  been  done  in  part  exe* 
cution  of  the  agreement,  which  would  not  have  been  done 
but  on  account  thereof,  which  was  done  with  a  view  to  the 
agreement,  and  which  is  prejudicial  to  the  party  doing  it, 
the  parties  are  not  permitted  to  treat  the  agreement  as  a  nnl- 
lity."  It  was  also  held,  that  "where  a  deed  conveying 
land  contains  nothing  touching  the  consideration,  or  the 
payment  of  the  purchase-money,  although  the  law  will  pre- 
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sume  that  pa3mient  was  made,  yet  this  presumption,  being  a 
species  of  evidence  relating  to  matter  of  fact,  and  not  aris- 
ing from  the  construction  of  the  deed,  may  be  repelled  by 
oral  testimony/* 

The  next  objection  urged  to  Ae  ninth  paragraph  of  the 
complaint  is,  that  it  is  not  averred  tiiat  llie  price  of  the  land 
was  three  thousand  dollars.  But  it  is  alleged  that  the  de- 
fendant was  indebted  to  the  plaintiff  in  the  sum  of  three 
thousand  dollars  for  the  described  real  estate,  sold  and  con- 
veyed. The  paragraph  was  modelled  after  the  tenth  form 
prescribed  by  the  legislature,  which  is  a  complaint  for  the 
value  of  personal  property  sold  and  delivered.  Since  /«- 
debiiatis  assumpsit  will  lie  for  the  value  of  land  sold  and  con- 
veyed, we  are  unable  to  see  why  a  form  which  is  good  for 
the  value  of  personal  property  sold  and  delivered  will  not 
be  good  for  the  price  of  land  sold  and  conveyed. 

We  are  very  clearly  of  the  opinion  that  the  ninth  para- 
graph of  the  complaint  was  good. 

The  next  error  assigned  calls  in  question  the  correctness 
of  the  ruling  of  the  court  in  overruling  the  demurrer  to  the 
fifth  paragraph  of  the  reply. 

Two  objections  are  urged  to  this  pau^gfraph ;  first,  that  it 
is  a  departure ;  second,  that  it  assumes  to  be  a  reply  to  the 
whole  of  the  third  paragraph  of  the  answer,  while  it  was 
only  an  answer  to  a  part.  The  third  paragraph  of  the  an- 
swer was  a  set-off.  The  fifth  parag^ph  of  the  reply  was  a 
set-off  to  the  set-oflf!  This  presents  the  question,  whether  a 
set-oflf'can  be  pleaded  to  a  set-off. 

Such  a  reply  is  expressly  authorized  by  the  statute.  Sec- 
tion 214,  2  G.  &  H.  161,  provides,  that  "a  party  to  any  action 
may  plead  or  reply  a  set-off  or  pa5rment  to  the  amount  of 
any  cause  of  action  or  defence,  notwithstanding  such  set-off 
or  payment  is  barred  by  the  statute." 

This  court,  in  Turner  v.  Simpson^  12  Ind.  413,  and  in 
Reilly  v.  Ruker^  16  Ind.  303,  held  that  a  set-off  might  be 
replied  to  a  set-off,  and  we  know  of  no  subsequent  decision 
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in  conflict  with  such  ruling.    We  think  there  is  nothing  in 
the  objection. 

The  fifth  paragraph  of  the  reply  is  as  follows : 

'^  5th.  And  for  further  reply  to  the  third  paragraph  of  de- 
fendant's answer,  plaintiff  says,  by  way  of  set-of?  that  when 
this  action  was  commenced,  the  defendant  was,  and  still  is, 
indebted  to  plaintiff  in  the  sum  of  three  thousand  dollars^ 
for  rents  of  a  farm  of  deceased,  from  the  year  1854  to  the 
year  1865,  inclusive,  which  farm  is  situated  in  Ripley  county, 
Indiana,  which  is  now  due  and  wholly  unpaid;  wherefore 
he  demands  judgment  as  in  his  complaint  prayed." 

The  total  amount  of  the  set-off  pleaded  in  the  third  para- 
graph of  the  answer  amounted  to  the  sum  of  five  thousand 
seven  hundred  and  eighty-four  dollars  and  thirty  cents. 

It  is  insisted  by  counsel  for  the  appellant  that  as  the  reply 
demands  judgment,  as  prayed  for  in  the  complaint^  and  con- 
tains no  qualifying  words,  such  as  an  ofler  to  setoff  so  much 
of  the  sum  alleged  to  be  due  as  might  be  proved,  the  three 
thousand  dollars  was  pleaded  in  bar  of  the  entire  amount 
alleged  to  be  due  in  the  third  paragraph  of  the  answer,  and 
the  reply  was  bad. 

The  counsel  for  appellee  admits  that  the  rule  is  well  set- 
tled, that  a  plea  in  confession  and  avoidance,  which  is  pleaded 
in  bar  of  the  entire  cause  of  action,  when  it  constitutes  only 
a  partial  defence,  is  bad,  but  it  is  earnestly  maintained  that 
such  rule  does  not  apply  to  a  set-off. 

It  has  been  several  times  decided  by  this  court  that  a  set- 
off which  was  pleaded  in  bar  of  a  larger  sum  was  bad.  Rou 
v.  Tke  North  Eiver  Batiks  11  Ind.  2685  Conwellv.Finnellf  11 
Ind.  527;  Stoiie  v.  Lewman^  28  Ind.  97;  Bleww.  Hoover,  30 
Ind.  450.  There  are  doubtless  other  cases  holding  snch 
rule  as  applicable  to  set-ofis. 

We  are  asked  to  review  the  above  decisions  and  to  over- 
rule them,  because  they  are  in  conflict  with  the  letter  and 
spirit  of  our  code. 

We  have  carefully  examined  the  cases  and  find  that  they 
are  all  placed  upon  the  technical  rule  of  the  common  law, 
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that  a  plea  in  confession  and  avoidance  which  assumed  to  an- 
swer the  whole  complaint  and  only  answered  a  part  was 
bad  on  demurrer,  because  it  did  not  constitute  a  defence  to 
the  entire  action*  A  set-ofT  is  simply  a  cross  demand  made 
by  the  party  pleading  upon  the  opposite  party.  It  is  totally 
unconnected  with  the  ma^er  to  which  it  is  answered  or  re- 
plied, and  in  no  way  resembles  the  special  pleas  in  bar  as 
they  existed  at  common  law. 

Waterman  on  Set-Off,  Recoupment,  and  Counter-Claim, 
defines  a  set-off  thus :  "  Set-off  signifies  the  subtraction  or 
taking  away  of  one  demand  from  another  opposite  or  cross 
demand,  so  as  to  extinguish  the  smaller  demand  and  reduce 
the  greater  by  the  amount  of  the  less;  or,  if  the  opposite 
demands  are  equal,  to  extinguish  bpth.  It  was  also,  for- 
merly, sometimes  called  stoppage,  because  the  amount  sought 
to  be  set  off  was  stopped  or  deducted  from  the  cross  de- 
mand."   Waterman  Set-off,  i. 

Again,  he  says,  on  page  3,  "  The  subject  of  a  set-off  is  a 
cross  debt  or  claim  on  which  a  separate  action  might  be 
sustained,  due  to  the  party  defendant  from  the  party  plain- 
tiff." 

Again,  on  page  9,  he  says,  ''Strictly  speaking,  a  set-off 
is  not  a  defence.  When  a  set-off  is  made,  mutual  claims  to 
an  equal  amount  on  each  side  become,  under  the  statute,  a 
satisfaction  of  each  other.  They  operate  as  a  pajnnent  of 
each  other.  When  the  claim  of  the  plaintiff  is  wholly  paid 
by  a  set-off,  the  action  is  at  an  end,  and  he  may  be  liable  to 
costs.  But  his  claim  has  not  been  defeated  by  a  defence, 
but  has  been  paid  by  the  extinguishment  of  claims  against 
him  to  an  equal  amount"  * 

The  most  usual  pleas-  in  bar  are  release,  accord  and  satisfac- 
tion, payment,  tender,  justification,  statutes  of  limitations, 
usury,  etc.  They  all  confess  the  cause  of  action  to  which  they 
are  pleaded,  but  avoid  it  by  showing  that  something  has  in- 
tervened which  is  a  bar  to  a  recovery  thereon.  They  go 
directly  to  the  cause  of  action.  The  dismissal  of  the  case 
Vol.  XL.— 31 
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would  take  them  with  it,  for  they  depend  upon  the  original 
action  for  life.  In  case  they  are  fully  proved  upon  the  trial, 
they  entitle  the  party  pleading  them  to  no  judgment,  excqyt 
for  costs.  They  are  strictly  defensive.  They  cannot  consti- 
tute an  independent  cause  of  action.  They  only  defeat  the 
right  of  the  plaintiff  to  recover.  When  a  set-off  is  answered, 
the  court  or  jury  allow  what  is  proved  of  the  plaintiff's 
cause  of  action,  and  what  is  proved  of  the  set-off  is  sub- 
tracted from  it,  and  judgment  goes  for  the  plaintiff  for  the 
residue,  or  if  the  sums  are  equai,  both  are  extinguished,  or 
if  the  set-off  exceed  the  sum  due  the  plaintif!)  the  defendant 
is  entitled  to  judgment  for  the  excess.  The  defendant  may 
either  plead  his  set-off  or  bring  an  independent  action  on 
the  matters  constituting  the  set-off  The  dismissal  of  the 
action  by  the  plaintiff  does  not  af!ect  the  set-of]^  but  it 
stands  and  will  be  tried  by  the  same  rules  as  though  it  were 
an  original  action.  It  neither  confesses  nor  avoids  the  com- 
plaint,  but  constitutes  a  cross  action.  It  is  in  the  nature  of 
a  complaint,  and  the  plaintiff  stands  as  a  defendant,  and  in 
determining  its  sufficiency  it  should  be  treated  more  as  a 
complaint  than  as  a  defence. 

The  code,  in  a  very  plain  and  unequivocal  manner,  recog- 
nizes the  distinction  between  a  defence,  counter-claim,  and 
set-off.    It  enacts: 

**  Sec.  56.  The  answer  shall  contain,  first,  a  denial  of  eadi 
allegation  of  the  complaint  controverted  by  the  defendant 
or  of  any  knowledge  or  any  information  thereof,  sufficient 
to  form  a  belief;  second,  a  statement  of  any  new  matter 
constituting  a  defence,  counter-claim,  or  set-of!^  in  plain  and 
concise  language,  without  repetition;  third,  the  defendant 
may  set  forth  in  his  answer  as  many  grounds  of  defence, 
counter-claim,  and  set-off,  whether  legal  or  equitable,  as  be 
shall  have."     2  G.  &  H.  83. 

It  is  provided  by  sec.  57,  2  G.  &  H.  88,  that  "the  set-off 
shall  be  allowed  only  in  actions  for  money  demands  upon 
contract,  and  must  consist  of  matter  arising  out  of  a  debt^ 
duty,  or  contract,  liquidated  or  not,  held  by  the  defendant  at 


NOVEMBER  TERM,  1872.  483 


Cumn  V.  Cunan,  Adm'r. 


the  time  the  suit  was  commenced,  and  matured,  at  or  before 
the  time  it  is  offered  as  a  set^ofT." 

Section  6i  of  the  code  reads  as  follows:  **When  cross  de- 
mands have  existed  between  persons,  under  such  circum- 
stances that  one  could  be  pleaded  as  a  counter-claim  or  set* 
off  to  an  action  brought  upon  the  other,  neither  can  be  de* 
prived  of  the  benefit  thereof  by  the  assignment  ox  death  of 
the  other,  and  the  two  demands  must  be  deemed  compen* 
sated,  so  far  as  they  equal  each  other."    2  G.  &  H.  92. 

We  have  compared  section  56  of  our  code  with  the  codes 
of  New  York,  Ohio,  and  Kentucky,  and  find  that  it  is  in 
substance  the  same  as  the  New  York  code,  and  that  it  is 
identical  with  those  of  Ohio  and  Kentucky.  We  have  also 
examined  the  decisions  in  those  states  giving  a  construction 
to  such  sections  of  their  codes,  and  find  that  they  all  hold 
that,  by  the  use  of  the  word  defence,  such  defences  were  in- 
tended as  existed  at  common  law,  and  that  the  words  coun- 
ter-claim and  set-off  had  reference  to  cross  demands,  and  that 
the  sufficiency  of  a  pleading  setting  up  a  counter-claim  or 
set-off  was  not  to  be  tested  by  the  technical  rules  of  the 
common  law.  It  has  been  repeatedly  held,  in  all  of  such 
states,  that  an  answer  setting  up  a  set-ofl()  which  assumed  to 
answer  the  whole  complaint,  but  only  answered  a  part,  would 
not  be  bad  on  demurrer.  Such  rulings  are  placed  on  the 
grounds  that  a  set-off  is  not  strictly  a  defence,  and  that  from 
its  very  nature,  it  can  only  be  regarded  as  an  answer  to  so 
much  of  the  plaintiff's  demand  as  may  be  proved  on  the  trial. 

Section  56  of  our  code  was  borrowed  by  Ohio  fi-om  New 
York,  by  Kentucky  from  Ohio,  and  by  Indiana  from  Ken- 
tucky. The  judicial  construction  placed  on  such  section  in 
said  states  is  very  high  authority  with  us,  and  such  decisions 
placing  a  construction  thereon  are  entitled  to  very  great 
weight.    Langdon  v.  Applegate^  5  Ind.  327. 

Hie  following  are  some  of  the  cases  decided  in  New  York, 
Ohio,  and  Kentucky.  These  cases  contain  references  to 
many  other  decisions  in  those  states :  WUlis  v  Taggard,  6 
How.  Fr.  433;  HatighUm  v.  Tazvnsend^  8  How.  Pr.  441; 
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KneecUer  v.  Stembergh^  lo  How.  Pr.  67;  Allen  v.  Uiasiins,  5 
Duer,  332;  RicJiards  y.Edicky  17  Barb.  260;  Peabody\.  Wash- 
ington  Mut  Ins.  Co,,  20  Barb.  339;  McKyring  v.  BuU^  16 
N.  Y.  297;  Hillv.Butlcr,6  Ohio  St  207;  Truew.  Triplat,^ 
Met.  Ky.  57;  Bennett  v.  McCrocklin,  3  Met.  Ky.  322. 

We  therefore  hold  that  the  fifth  paragraph  of  the  reply 
^vas  not  bad  on  demurrer,  and  that  die  court  committed  no 
error  in  overruling  it.  The  cases  heretofore  referred  to  as 
holding  the  opposite  doctrine,  being  in  conflict  ivitfa  tbis 
opinion,  are  overruled. 

This  ruUng  does  not  in  any  manner  impair  or  overrule  the 
numerous  cases  in  this  court  holding  that  a  plea  in  bar  con- 
stituting a  defence,  which  assumes  to  answer  the  whole  cause 
of  action,  but  only  answers  a  part,  is  bad  on  demurrer. 

It  is  next  insisted  that  the  court  eited  in  overruling  the 
motion  for  a  new  trial. 

The  appellant,  in  his  motion  for  a  new  trial,  assigned 
various  reasons  therefor,  but  in  his  very  able  and  elaborate 
brief  he  has  only  discussed,  in  support  of  this  assignment 
of  error,  the  sufficiency  of  the  evidence  to  support  tiie  ver- 
dict. The  evidence  is  very  voluminous,  covering  over  fill}' 
pages  of  the  record.  We  have  carefully  read  and  duly  con- 
sidered it  all,  and  find  that  it  is  very  conflicting,  and  that  the 
case  before  the  jury  greatly  depended  upon  the  credibility 
of  the  witnesses.  The  jury  were  far  more  competent  to 
determine  the  weight  which  should  have  been  given  to  wit* 
nesses  than  we  are.  We  could  not  disturb  the  verdict  of 
the  jury  on  the  preponderance  of  the  evidence,  without  vi- 
olating a  long  and  well  settled  rule  of  this  court  Ik 
Madison,  etc.,  Railroad  Co.  v.  Taffe,  37  Ind.  361. 

The  conclusion  at  which  we  have  arrived  renders  it 
unnecessary  for  us  to  examine  the  cross  errors  assigned. 

The  judgment  is  affirmed,  with  costs. 

E.  P.  Ferris,  H.  T.  Upperd,  W.  D.  Ward,  and  J.  IT. 
Gordon,  for  appellant 

W.  D.  WUlson,  for  appellee. 
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RuDisiLL,  Auditor,  v.  The  State,  ex  rel.  Bird  et  al. 

Highway. — Damages, — /\iymm/.— Vnien  the  amount  of  daxxuiges  which  will 
lesok  from  the  <^ning  of  a  highway  is  ordered  to  be  paid  out  of  the  county 
treasury,  the  county  commissioners  may  treat  the  case  as  one  where  the 
amount  is  deposited  in  the  county  treasury  for  the  use  of  the  parties  entitled 
to  the  same,  and  may  proceed  to  order  the  road  to  be  opened  and  kept  in 
repair. 

Sake. — Parties, — ^No  one  except  the  parties  entitled  to  receive  the  amount  of 
the  damages  can  maintain  any  form  of  action  requiring  the  payment  thereof. 

APPEAL  from  the  Allen  Circuit  Court. 

Downey,  J. — This  was  a  proceeding  by  mandate  instituted 
by  the  appellees  against  the  appellant  upon  a  sworn  complaint, 
stating  tiiat  on  the  27th  day  of  January,  1871,  being  the 
fifty-ninth  judicial  day  of  the  November  term  of  the  Allen 
Circuit  Court  for  the  year  1870,  in  a  certain  cause  then 
pending  in  the  said  Allen  Circuit  Court,  on  appeal  from  an 
order  of  the  board  of  commissioners  of  the  county  of  Allen, 
ordering  a  certain  highway  to  be  located  and  opened  from 
a  point  where  the  old  Piqua  road  intersects  the  north  line  of 
the  south-west  quarter  of  section  seven,  in  township  thirty, 
north  of  range  thirteen  east,  thence  eastward  through  sec- 
tions seven,  eight,  nine,  and  ten  to  the  intersection  of  said 
half  section  line,  upon  certain  conditions  in  said  order  con- 
tained, it  was  ordered  by  the  court  that  the  damages  there- 
tofore assessed  by  a  jury  in  that  behalf,  to  wit,  two  hun* 
dred  dollars  to  Carrie  E.  Barney,  two  hundred  and  twenty- 
five  dollars  to  Alanson  H.  Barney,  fifty  dollars  to  Ernst 
Vodermark,  and  fifty  dollars  to  Henry  Benter,  should  be 
paid  out  of  the  treasury  of  Allen  county,  and  that  upon 
payment  thereof  said  road  should  be  located,  opened,  and 
kept  in  repair,  beginning  at  the  intersection  of  the  old  Piqua 
road  with  the  north  line  of  the  south-west  quarter  of  sec- 
tion seven,  in  township  thirty  north,  of  range  thirteen  east, 
thence  east  on  the  said  half  section  line  to  the  cross  road 
located  between  the  farms  of  Jasper  Sudwick  and  Edward 
Phelps  on  the  section  line  dividing  sections  eight  and  nine, 

id  road  to  be  opened  of  the  width  of  forty  feet,  that  is  to 
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say,  twenty  feet  on  each  side  of  said  half  section  line.  And, 
therefore,  separate  final  judgments  were  rendered  in  said 
court  against  the  board  of  commissioners  of  Allen  county  in 
favor  of  the  said  Carrie  E.  Barney  for  the  sum  of  two  hun- 
dred dollars,  in  favor  of  the  said  Alanson  H.  Barney  for  two 
hundred  and  twenty-five  dollars,  and  in  favor  of  the  said 
Ernst  Vodermark  for  the  sum  of  fifly  dollars,  as  in  and  by  the 
records  of  said  cause,  a  copy  of  which  is  filed  herewith, 
more  fully  appears.  It  is  also  alleged  that  all  of  said  rela- 
tors are  freeholders  and  residents  of  Allen  county,  and  diat 
they  were  all  petitioners  for  said  highway,  which  runs 
through  the  lands  of  all  of  them,  except  said  Bird.  And  it 
is  further  stated  that  they  and  many  other  citizens  of  said 
county  are  interested  in  the  immediate  opening  of  said  road, 
but  that  the  same  cannot  be  opened  until  said  damages  are 
paid ;  that  they  have  requested  the  auditor  of  said  county  to 
issue  orders  upon  the  treasurer  for  the  payment  of  said  sev- 
eral sums  so  assessed  and  ordered  to  be  paid  as  aforesaid, 
but  that  Henry  Rudisill,  auditor  of  said  county,  refuses  to 
issue  orders  therefor,  upon  the  alleged  ground  that  he  has 
been  forbidden  to  do  so  by  the  board  of  commissioners  of 
Allen  county.  The  complaint  concluded  with  a  prayer  that 
inasmuch  as  said  relators  have  no  other  remedy  in  the  prem- 
ises, and  cannot  have  said  highway  opened  until  said  dam- 
ages are  paid,  a  writ  of  alternative  mandate  may  be  is- 
sued against  said  Henry  Rudisill,  auditor  as  aforesaid,  to 
appear  in  the  court  and  show  cause  why  a  peremptory  man- 
date should  not  issue  against  him,  to  compel  him  to  issue 
county  orders  for  the  payment  of  the  said  several  assess- 
ments, with  interest  thereon  from  the  date  of  said  order  of 
the  circuit  court,  and  for  other  proper  relief. 

The  defendant  demurred  to  the  complaint  in  this  form: 
''The  defendant  demurs  to  said  affidavit,  complaint,  and 
cause  of  action,  and  says  that  the  same  does  not  disclose 
the  names  of  any  parties  plaintilTs  authorized,  by  law,  to 
prosecute  the  same,  on  whose  relation  the  said  proceeding  is 
proposed  to  be  prosecuted;  that  the  State  b  not  a  proper  or 
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necessary  party;  that  the  same  does  not  contain,  nor  is 
there  appended  thereto,  any  transcript  of  the  proceedings  in 
which  the  judgments,  which  are  made  the  bases  of  this 
proceeding,  were  rendered;  that  this  proceeding  being  only 
for  the  payment  of  money,  based  on  judgments  against  the 
county,  will  not  lie,  the  parties  interested  having  another 
remedy  if  they  have  any;  that  the  same  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action." 

There  is  but  one  statutory  cause  of  demurrer  set  out  here, 
and  that  is,  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  This  demurrer  was  overruled, 
and  the  defendant  excepted.  The  defendant  declining  to 
make  any  further  defence,  the  court  rendered  judgment 
against  him,  commanding  him  to  issue  his  warrant  up- 
on the  county  treasurer,  as  provided  by  law^  for  the  amounts 
with  interest,  as  in  said  plaintiffs'  petition  set  out,  to  wit,  to 
Carrie  H.  Barney,  the  sum  of  two  hundred  dollars ;  to  Alan- 
son  Barney,  the  sum  of  two  hundred  and  twenty-five  dollars; 
to  Ernst  Vodermark  the  sum  of  fifly  dollars,  and  to  Henry 
Benter  the  sum  of  fifly  dollars.  There  was  also  a  judgment 
for  costs  against  the  defendant 

The  alleged  improper  ruling  of  the  court,  in  overruling 
the  demurrer  to  the  complaint,  is  the  only  error  which  is 
properly  assigned. 

It  does  not  clearly  appear  in  the  complaint  whether  the 
parties  in  whose  favor  damages  were  assessed  are  willing,  to 
receive  the  amounts  or  not  Perhaps  it  might  be  inferred 
that  they  do  not  desire  to  receive  the  same,  or  they  would 
have  demanded  the  issuing  of  the  orders  by  the  auditor  up- 
on the  treasurer,  and  upon  his  refusal  would  have  been  the 
relators  in  the  action. 

It  is  provided,  that  ''if  a  majority  of  the  viewers  assess 
and  report  damages  in  favor  of  the  objector,  and  the  board 
shall  consider  the  proposed  highway,  vacation  or  change,  to 
be  of  sufficient  importance  to  the  public,  they  shall  order 
the  costs  and  damages  to  be  paid  out  of  the  county  treasury ; 
but  if  a  majority  report  against  the  claim  for  damages,  the 
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objector  shall  pay  the  costs ;  and  when  payment  of  damages 
is  made  as  herein  provided,  such  highway  shall  be  recorded 
and  ordered  to  be  opened  and  kept  in  repair,  as  hereinbefore 
provided,  after  notice  to  the  proper  trustees."  i  G.  &  H.  364, 
sec.  21. 

It  is  further  provided,  in  section  25,  on  the  same  page, 
that  no  such  highway  shall  be  opened,  worked,  or  used,  un- 
til the  damages  therefor  shall  be  paid  to  the  persons  entided 
thereto,  or  deposited  in  the  county  treasury  for  their  use,  or 
they  shall  give  their  consent  thereto  in  writing,  filed  with 
the  auditor  of  said  county. 

These  provisions  for  payment  of  the  damages  before  the 
highway  can  be  opened,  worked,  or  used,  have  reference,  no 
doubt,  to  section  2 1  of  article  i  of  the  constitution  of  the 
State,  which  provides  that  no  man's  property  shall  be  taken 
by  law  without  just  compensation;  nor,  except  in  case  of 
the  State,  without  such  compensation  first  assessed  and  ten- 
dered. 

As  the  money  out  of  which  the  damages  assessed  were 
to  be  paid  was  already,  in  presumption  of  law,  in  the  public 
treasury,  the  question  arises,  whether  it  was  necessary  to 
draw  it  from  the  treasury  and  again  deposit  it  there  for  the 
use  of  the  parties  entitled  to  it,  or  whether  it  is  not  sufikient 
that  the  amount  be  assessed,  and  the  parties  entitled  to  it 
left  to  draw  it  from  the  treasury  when  they  see  proper  to  do 
so.  It  seems  to  us  that  the  relators  cannot  maintain  an 
action  to  compel  the  auditor  to  issue  the  orders  to  theoL 
They  have  no  ckdm  against  the  treasury.  The  damages 
were  not  assessed  in  their  favor.  If  orders  ishould  be  issued 
by  the  auditor,  as  directed  by  the  judgment  of  the  court; 
the  relators  would  not  be  entitled  to  receive  the  orders,  or 
to  draw  the  money  from  the  treasury  by  virtue  of  them. 
This  could  only  be  done  by  the  persons  entitled  to  tiie 
money.  If  the  parties  entitled  to  the  money  refuse  to  ac* 
cept  the  orders  and  to  draw  the  money,  what  then  is  to  be 
done  ?  The  law  does  not  authorize  any  one  else  to  do  so 
for  them. 
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In  Drmiberger  v.  Reed^  1 1  Ind.  420,  this  court  had  under 
consideration  the  construction  to  be  given  to  section  2 1  of 
article  i  of  the  constitution,  which  we  have  already  copied  into 
this  opinion.  That  was  a  case  involving  the  right  of  a  super- 
visor of  highways  to  enter  upon  adjoining  lands  and  take  ma- 
terials for  the  repairs  of  the  highway,  without  the  previous  pay- 
ment of  compensation  therefor.  This  court  said,  in  deciding 
that  case:  ''Can  the  taking  in  this  case  be  regarded  as 
having  been  by  the  State?  Strictly  speaking,  all  private 
property  taken  for  public  use  is  taken  by  the  State.  No 
other  power  can  take  it  It  must  be  taken  by  the  sovereign 
power,  in  the  exercise  of  the  right  of  eminent  domain.  The 
public  necessity  and  convenience  have  always  indicated 
highways  as  one  of  the  objects  for  which  the  State  might 
take  private  property.  But  the  State  does  not  always — 
scarcely  ever,  indeed — ^take  property  directly  herself.  She 
acts  through  agents.  It  is,  nevertheless,  the  State  that  takes 
by  her  agents.  But  after  the  policy  was  adopted  of  permit- 
ting corporations,  such  as  canal,  railroad,  and  turnpike 
companies,  to  construct  certain  highways,  or  quasi  highways, 
at  their  own  expense  and  for  their  own  profit,  instead  of  the 
State,  and  to  take  private  property  for  that  purpose,  it  some* 
times  happened  that  certain  of  those  companies  became  un- 
able to  pay  for  the  property  so  taken ;  and  to  obviate  this  diffi- 
culty, to  remedy  this  evil,  the  clause  in  the  new  constitu* 
tion  was  framed  in  the  language  we  have  quoted.  It  was  not 
very  happily  chosen.  It  is  certainly  not  very  perspicuous, 
and  does  not  evince  a  very  clear  idea  of  the  subject  to  have 
existed  in  the  mind  of  the  author  of  the  section.  But  we 
know,  historically,  that  it  was  aimed  at  the  companies  and 
the  evil  we  have  stated.  This  fact  should  have  influence 
in  its  construction.  And  while  we  are  not  willing  now  to 
enumerate  precisely  the  cases  in  which  prepayment  must  be 
made,  we  may  say  that  we  do  not  think  that  the  taking  of 
property  for  the  construction  and  repair  of  highways,  which 
are  to  be  public  and  free— the  property  of  no  particular  per- 
son or  corporation,  and  the  source  of  no  private  pecuniary 
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profit — ^presents  such  a  case.  See  i  BL  Com.  139;  2  Kent 
Com.  339;  The  City  of  Lafayette  v.  Cox^  5  Ind.  38;  TJu  G^ 
of  Aurora  v.  West^  9  Ind.  74."  The  provision  of  the  con- 
stitution seems  not  to  require  that  the  money  shall  be  actu- 
ally  paid  by  the  State  before  taking  the  property,  in  those 
cases  where  the  taking  is  by  the  State,  in  the  proper  sense 
of  those  words,  or  even  that  it  shall  be  first  assessed  and 
tendered.  It  appears  also  that  the  taking  of  property  for 
the  making  of  a  highway,  in  pursuance  of  a  law  of  the  State, 
is  a  taking  by  the  State.  We  are  therefore  of  the  opinion 
that  it  was  not  necessary  in  this  case  to  draw  the  monejr 
from  the  treasury  and  tender  it  to  the  persons  entitled  to  it, 
or  to  deposit  it  again  in  the  treasury  for  them.  We  think  it 
may  be  regarded  as  already  in  the  treasury  for  them,  and 
subject  to  their  claim  to  receive  it  whenever  they  see  fit  to 
claim  it.  The  auditor  is  authorized  to  draw  his  warrant  upon 
the  treasurer  for  a  sum  allowed  or  certified  to  be  due  by  any 
court  oT  record,  authorized  to  use  a  seal,  and  having  juris* 
diction  beyond  that  of  a  justice  of  the  peace,  or  by  the 
board  of  county  commissioners,     i  G.  &  H.  64,  sec.  3. 

We  are  of  the  opinion  that,  when  the  amount  of  damages 
is  ordered  to  be  paid  out  of  the  county  treasury,  as  in  this 
case,  the  commissioners  may  treat  the  case  as  one  where 
the  amount  is  deposited  in  the  treasury  for  the  use  of 
the  parties  entitled  to  the  same,  and  proceed  to  order  the 
road  to  be  opened  and  kept  in  repair.  In  a  certain  event 
contemplated  by  section  24 ,  of  the  highway  act,,  that  is, 
when  the  damages  are  to  be  paid  by  the  petitioners,  and  not 
by  the  county,  the  parties  would,  we  presume,  have  to  pay 
such  damages,  or  deposit  the  amount  in  the  county  treasniy 
for  the  use  of  the  parties  entitled  to  receive  the  same. 

We  conclude,  then,  that  the  relators  had  no  right  to  main- 
tain the  action  against  the  auditor,  for  two  reasons;  first, 
because  an  actual  payment  of  the  money  out  of  the  treasuiy 
before  the  opening  of  the  road  was  unnecessary;  and,  sec- 
ond, because,  if  it  was  necessary,  the  relators  were  not 
authorized  by  lawor  by  the  judgment  of  the  court  to  draw  the 
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money  from  the  treasury  and  pay  the  same  to  the  parties 
entitled  to  it 

Should  the  auditor,  when  the  warrants  on  the  treasury 
shall  be  demanded  by  the  parties  in  whose  &vor  the  dama- 
ges were  assessed,  refuse  to  issue  the  same,  they  can,  prob- 
ably, resort  to  a  mandate  to  compel  him  to  do  so. 

Counsel  for  the  appellant  attempt  to  raise  several  ques- 
tions with  reference  to  the  regularity  of  the  proceedings  in 
which  the  road  was  located  and  the  damages  assessed.  But 
the  board  had  jurisdiction  of  the  subject-matter,  and  mere 
defects  in  the  petition  or  other  parts  of  the  proceeding 
should  not  be  held  to  render  the  proceeding  void,  when 
questioned  collaterally,  as  it  is  here. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  demurrer  to  the 
complaint 

R.  Brackenrid^e  and  W.  H.  yones for  appellant 

W.  H.  Coombs  and  W.  H.  H.  Miller^  for  appellees. 
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Ctty. — Act  of  Incorporotion.^^Tax,^^F9rming  Land.^-'Th&  fifty-eighth  sec-         i  40  491' 
tion  of  the  act  for  Uie  incorporation  of  cities,  3  Ind.  Stat.  91,  should  be  inter-  - 

preted  as  though  it  read,  "  The  common  council  shall  have  power  to  levy  and 
cause  to  be  assessed  and  coVected  in  each  year  an  ad  valorem  Xsol  *  *  * 
on  all  prupeily  subject  to  state  and  county  taxation,  trithin  such  city,  except 
fuming  land  in  tracts  exceeding  five  acres  in  one  body." 

Same. — ConstUutwn, — Section  one,  article  ten,  of  the  constitution  of  this  State,  . 
does  not  apply  to  municipal  taxation. 

APPEAL  from  the  Allen  Circuit  Court. 

OsBORNy  J. — ^The  appellants  filed  their  complaint  in  the 
Allen  Circuit  Court  against  the  city  of  Fort  Wayne  and  its 
treasurer,  and  prayed  for  an  injunction  restraining  the  ap- 
pellees from  collecting  taxes  assessed  by  the  city  upon  lands 
mentioned  in  the  complaint    The  appellees  demurred  to  the 
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complaint/ which  was  sustained;  the  appellants  excepted, 
and  final  judgment  was  rendered  against  them  on  the  de* 
murrer. 

The  ruling  of  the  court  upon  the  demurrer  is  the  error 
assigned* 

It  is  unnecessary  to  state  the  allegations  of  the  complaint. 
They  are  sufficient  to  present  the  question  sought  to  be  in- 
volved in  the  action.  Does  the  fifty-eighth  section  of  the 
act  for  the  incorporation  of  cities  (3  Ind.  Stat.  91)  authorize 
a  city  to  levy  and  collect  taxes  for  general  city  purposes 
upon  a  tract  of  farming  land  containing  more  than  five  acres? 

That  section  provides,  that  ''the  common  council  shall 
have  power  to  levy  and  cause  to  be  assessed  and  collected 
in  each  year,  an  ad  valorem  tax  *  *  *  for  general  pur- 
poses on  all  property  subject  to  state  and  county  taxation, 
within  such  city,  *  *  *  provided  that  no  more  than  five 
acres  of  farming  land  shall  be  subject  to  taxation  within 
such  city." 

Article  10,  section  i,  of  the  constitution  of  this  State  pro- 
vides, that  ''the  general  assembly  shall  provide  by  law  for  a 
uniform  and  equal  rate  of  assessment  and  taxation;  and 
shall  prescribe  such  regulations  as  shall  secure  a  just  valua- 
tion for  taxation  of  all  property,  both  real  and  personal, 
excepting  such  only  for  municipal,  educational,  literary, 
scientific,  religious  or  charitable  purposes,  as  may  be  spe- 
cially exempted  by  law/* 

The  action  of  the  court  is  sought  to  be  niaintained  on  the 
ground  that  the  proviso  is  in  violation  of  the  section  of  the 
constitution  quoted.  It  is  insisted  that  the  section  of  the 
statute  above  set  out  confers  the  power  upon  the  ci^  to  tax 
all  the  property  subject  to  state  and  county  taxation  within 
its  territorial  limits,  and  that  the  proviso  being  void,  the  land 
in  the  coniplaint,  although  it  may  be  &rming  land  and  in 
tracts  of  more  than  five  acres  each,  is,  nevertheless,  subject 
to  city  taxation. 

This  question  was  before  this  court  in  1858,  and  it  was 
held  that  that  section  of  the  constitution  did  not  apply  to 
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municipal  taxation.  The  Bank  v.  The  City  of  New  Albany^  1 1 
Ind.  139;  again  in  i86i|  King  v.  The  City  ofMadison^  ly  Ind. 
48.  It  was  there  held  that  the  section  in  the  bank  charter 
exempting  the  capital  stock  of  the  bank  from  municipal 
taxation  was  valid.  This  court  has  also,  in  other  cases,  held 
that  stock  in  national  banks  was  not  liable  to  municipal  tax- 
ation, because  stock  in  the  bank  of  the  State  was  exempt, 
the  act  of  Congress  only  authorizing  the  State  to  authorize 
the  levy  of  a  tax  upon  the  stock  at  a  rate  not  greater  than 
is  assessed  upon  the  stock  in  any  of  the  banks  organized 
under  authority  of  the  state  where  the  national  bank  is  lo« 
cated«  Craft  v.  TuUle,  27  Ind.  332.  In  Blain  v.  BaUey^  25 
lad:  165,  a  provision  similar  to  the  proviso  in  question  was 
sustained,  and  the  land  was  held  to  be  exempt  from  city 
taxation. 

It  is  claimed,  however,  that  Bright  v.  McCuUaugh^  27  Ind* 
223,  establishes  a  different  rule,  and  overrules  the  cases 
above  referred  to*  We  think  otherwise.  The  question,  and 
the  only  one,  decided  in  that  case  was,  that  the  legislature 
could  not  authorize  the  levy  of  a  specific  road  tax  of  a  cent 
and  a  quarter  per  acre  upon  lands.  Judge  Eijjott  re* 
ferred  to  the  case  in  1 1  Ind.,  stifra^  and  some  others,  and 
said  that  there  was  nothing  in  them  decisive  of  the  question, 
nor  anything  having  a  material  bearing  upon  it,  excepting 
the  intimation  that  section  i,  article  10,  of  the  constitution 
did  not  relate  to  county  and  township  taxes.  And  Judge 
Frazer,  in  the  case  of  Craft  v.  Tuttle^  supra^  said  diat  the 
judges  had  not  reached  a  united  conclusion  on  the  subject. 

Counsel  for  the  appellee  has  cited  decisions  of  the  Supreme 
Court  of  Ohio  and  Wisconsin,  and  claims  that  those  courts 
have  held  that  a  similar  provision  in  their  constitutions  re- 
lated to  city  taxation.  We  have  read  all  of  those  decisions ; 
and,  whilst  we  entertain  a  high  respect  for  the  courts  of 
those  states,  we  are  not  willing  to  adopt  their  decisions  and 
overrule  our  own.  We  have  an  unbroken  line  of  decisions 
on  the  subject,  beginning  in  1858,  and  we  are  not  disposed 
to  disturb  it 
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Another  question  may  arise  on  the  trial  of  the  cause  in 
the  court  below,  and  we  think  it  is  before  us  now.  It  is  the 
construction  and  efiect  of  the  proviso.  Its  language  is, 
''and  provided  that  no  more  than  five  acres  of  farming  land 
shall  be  subject  to  taxation  within  such  city." 

ir  taken  literally,  it  means  that  no  more  than  five  acres 
of  farming  land  can  be  taxed,  whether  it  is  one  or  many 
tracts.  Clearly  that  is  not  its  true  meaning.  Another  con- 
struction would  make  it  mean  that  if  one  tract  contained 
more  than  five  acres,  all  over  five  would  be  exempt,  and  five 
acres  would  be  subject  to  taxation.  And  that,  at  first,  seems 
quite  plausible.  But  after  a  pretty  careful  consideration,  we 
find  practical  difficulties,  which  satisfy-  us  that  it  is  not  the 
true  one.  There  is  no  authority  given  to  any  officer  or  per- 
son to  select  or  determine  the  five  acres  to  be  taxed.  It 
cannot  be  determined  legally  in  what  part  of  the  whole  tract 
the  five  acres  shall  be ;  and  no  valid  sale  could  be  made  to 
enforce  the  collection  of  a  tax  thereon  in  case  of  delinquency. 

Another  construction  is,  that  if  the  tract  contains  more 
than  five  acres,  the  whole  shall  be  exempt;  and  that  we 
think  is  the  true  one.  We  think  the  section  is  to  be  con- 
strued as  if  it  read,  *'  The  common  council  shall  have  power 
to  levy,  and  cause  to  be  assessed  and  collected  in  each  year, 
an  ad  valorem  tax  *  *  *  on  all  property  subject  to  state 
and  county  taxation  within  such  city,  except  burning  land  in 
tracts  exceeding  five  acres  in  one  body."  If  such  had  been 
the  language  of  the  section,  we  apprehend  no  one  would  con- 
tend, seriously,  that  the  land  in  the  complaint  was  subject  to 
be  taxed  by  the  city.  To  hold  it  liable,  would  be  to  maintain 
that  whenever  the  legislature  subjects  one  piece  of  property 
to  taxation,  it  necessarily  includes  all  other  property  which 
might  be  made  liable.  It  may  be,  as  contended  by  the  ap- 
pellee, that  the  true  theory  of  taxation  is,  that  each  one 
shall  contribute  in  proportion  to  the  protection  he  and  his 
property  may  receive  from  the  government;  still,  if  the  leg- 
islature shall  fail  to  carry  it  out,  it  is  difficult  for  us  to  see 
how  the  courts  can  supply  the  omission.    If  the  l^islature 
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has  failed  to  authorize  cities  to  tax  certain  property  within 
their  territorial  limits,  the  courts  cannot  confer  it. 

The  judgment  of  the  Allen  Circuit  Court  is  reversed,  with 
costs;  and  the  cause  is  remanded  to  said  court,  with  direc- 
tions to  overrule  the  demurrer  to  the  complaint,  and  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 

Downey,  J.|  did  not  participate  in  the  decision  of  this  case. 

%  Morris  and  W.  H.  Withers,  for  appellants. 

A,  ZoUers,  for  appellees. 
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VzAcncR^^'yuris^ction.'^Maian. — Bittof  Exceptions,  —  If  the  qaestionof 
want  of  jurisdiction  can  be  raised  by  a  motion  to  transfer  a  cause  for  that  rea- 
son, still  the  motion  must  be  made  a  part  of  the  record  by  bill  of  exceptions. 

SA3CB. —  Waiver. — Demurrer, — Assignment  of  Error. — Although  a  want  of 
jurisdiction  is  not  waived  by  failure  to  demur,  still  it  must  be  assigned  as 
error  upon  the  record  on  appeal. 

Guardian. — Improvement  of  Wif^s  Land  by  JIusband,-^Improvement  by  Co- 
Tenant  and  by  Guardian, — Purchase  by  Guardian, — ^Where  a  father  had 
himself  appointed  guardian  of  the  persons  and  estates  of  his  children,  after 
the  death  of  their  mother,  and  filed  a  claim  for  improvements  made  upon  their 
lands,  and  the  improvements  were  appraised  by  persons  appointed  by  the 
court,  and  their  value  allowed  without  other  proof,  and  the  land  was  ordered 
to  be  sold  upon  a  defective  application,  at  private  sale  without  notice,  to  pay 
for  such  improvements,  and  was  purchased  by  the  surety  on  the  bond  of  the 
guardian,  and  subsequently  a  bond  was  given  by  him  toconvey  the  property  to 
the  guardian,  and  in  a  proceeding  to  have  the  sale  set  aside,  it  was  proved  that 
much  of  the  improvements  were  made  during  the  lifetime  of  the  children's  moth- 
er, who  was  the  owner  of  the  land  and  the  wife  of  the  guardian,  and  when  the 
other  improvements  were  made,  the  guardian  was  the  owner  of  ah  undivided 
eighth  part  thereof,  and  a  tenant  in  common  with  his  children  and  wards; 

Held,  that  if  the  husband  expended  money  on  the  grounds  belonging  to  his  wife, 
while  he  occupied  them,  it  must  be  presumed  that  he  improved  for  her  benefit, 
and  he  could  not  recover  therefor,  nor  could  he  improve  the  property  and 
charge  Ins  co-tenants  or  his  wards  with  the  expense. 
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ffeld^  also,  that  as  the  proof  showed  the  sale  and  purchase  to  have  been  made 
for  the  benefit  of  the  guardian,  it  was  fraudulent  and  void. 

APPEAL  from  the  Madison  Common  Pleas. 

BusKiRK,  J. — This  was  an  action  by  the  appellees  against 
the  appellants,  to  set  aside,  upon  the  grounds  of  fraud  and 
irregularity  in  the  proceedings,  a  sale  of  certain  real  estate 
belonging  to  the  appellees,  made  by  the  appellant  Lane,  as 
guardian  of  the  appellees,  to  his  co-appellant  Beckwitfa,  to 
recover  for  the  use  and  occupation  of  such  real  estate,  and 
to  compel  an  accounting  by  the  said  Lane  as  the  guardian 
of  the  persons  and  estates  of  the  appellees. 

The  complaint  was  in  two  paragraphs.  The  appellants 
demurred  separately  to  each  paragraph  for  the  want  of  suffi- 
cient facts.  The  demurrers  were  overruled,  and  the  appel- 
lants excepted. 

The  appellants  then  moved  the  court  to  transfer  said  cause 
to  the  circuit  court  of  said  county,  for  the  reason  that  the 
title  to  the  real  estate  was  involved,  which  deprived  the  com- 
mon pleas  court  of  jurisdiction  of  such  cause.  The  motion 
was  overruled,  and  the  appellants  excepted. 

The  appellants  then  answered  by  the  general  denial.  The 
cause  was  submitted  to  the  court  for  trial,  a  jury  having 
been  waived.  There  was  a  finding  for  the  appellees.  The 
appellants*  motion  for  a  new  trial*  was  overruled,  and  proper 
exceptions  were  taken. 

The  appellants  have  assigned  for  error  the  overruling  of 
the  demurrer  to  the  complaint,  the  refusal  to  transfer  the 
cause  to  the  circuit  court,  and  the  overruling  of  the  motion 
for'a  new  trial. 

It  is  admitted  by  counsel  for  appellants,  in  their  brief, 
that  the  facts  alleged  in  the  complaint  were  sufficient  to  con- 
stitute a  cause  of  action,  if  they  were  true.  The  demuncr 
admitted  the  truth  of  all  the  fects  properly  pleaded.  The 
concession  of  counsel  is  regarded  as  a  waiver  of  the  trtox 
assigned. 

The  second  assignment  of  error  is  based  upon  the  action 
of  the  court  in  refusing  to  transfer  the  cause  to  the  drcuft 
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court.  It  IS  earnestly  maintained  by  the  appellees,  that  the 
question  of  the  jurisdiction  of  the  court  below  is  not  pre- 
sented by  the  record.  It  is  provided  by  section  eleven  of 
the  act  creating  the  common  pleas  court,  as  amended  by  the 
act  of  March  Sth,  1859,  "When  it  appears  upon  the  face 
of  the  complaint  or  by  other  legitimate  pleadings  verified  by 
affidavit,  that  the  title  to  real  estate  is  in  issue  in  the  com- 
mon pleas  court  of  any  county,  the  cause,  with  the  papers, 
and  a  transcript  of  the  entries  of  record  shall  be  transferred 
to  the  circuit  court  of  the  same  county,  and  there  stand  for 
trial  at  the  first  term  after  the  transfer,  as  if  originally  com- 
menced therein."     2  G.  &  H,  22. 

The  failure  of  the  court  below  to  transfer  the  cause  to  the 
circuit  court  is  not  assigned  for  error  in  this  court  It  is 
provided  by  section  fifty  of  the  code,  that  the  defendant  may 
demur  to  the  complaint  when  it  appears  on  the  face  thereof 
that  the  court  has  no  jurisdiction  of  the  person  of  the  de- 
fendant or  of  the  subject  of  the  action.     2  G.  &  H.  'j*j. 

If  the  want  of  jurisdiction  does  not  appear  upon  the  face 
of  the  complaint,  the  objection  may  be  taken  by  answer. 
But  the  failure  to  raise  the  question  by  demurrer  or  answer 
will  not  be  deemed  a  waiver  of  the  jurisdiction  of  the  court 
over  the  subject  of  the  action,  and  the  question  of  the  want 
of  jurisdiction  over  the  subject  of  the  action  may  be  pre- 
sented for  the  first  time  in  this  court.  But  to  raise  the  ques- 
tion here,  it  must  be  assigned  for  error  that  the  court  below 
did  not  possess  jurisdiction  over  the  subject  of  the  action. 

But  it  is  insisted  that  under  section  11,  above  quoted, 
the  want  of  jurisdiction  need  not  be  taken  by  demurrer,  but 
may  be  presented  to  the  court  below  by  a  motion  to  transfer 
the  cause  to  the  circuit  court.  Conceding,  but  not  deciding, 
that  a  mere  motion  was  sufficient,  the  motion  and  the  ruling 
of  the  court  thereon  must  be  made  a  part  of  the  record  be- 
fore any  question  is  presented  for  review  here.  It  does  not 
sufficiently  appear  in  this  case  that  any  such  motion  was 
made.  There  is  no  bill  of  exceptions  containing  the  motion 
Vol,  XL. — 32 
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and  the  ruling  of  the  court  thereon.  The  clerk  does  not 
even  copy  the  motion  into  the  transcript,  but  recites  that 
such  a  motion  was  made,  overruled,  and  excepted  to.  The 
clerk  cannot  thus  make  a  record  It  is  provided  by  section 
559  of  the  code,  that  motions  and  affidavits  shall  not  consd* 
tute  a  part  of  the  record,  and  shall  not  be  certified,  unless 
made  so  by  exception  or  order  of  the  court    2  G.  &  H. 

273. 
We  are  very  clearly  of  opinion  that  no  question  is  presented 

in  this  court  as  to  the  jurisdiction  of  the  court  below  over  the 
subject-matter  of  the  action.  This  leaves  for  our  consider- 
ation the  question  of  whether  the  court  erred  in  overruling 
the  motion  for  a  new  trial. 

The  premises  in  dispute  were  devised  by  Ephraim  Gentry 
to  his  daughter,  Hanna  Lane,  the  first  wife  of  the  appellant 
Lane  and  the  mother  of  the  appellees,  for  and  during  her 
life,  and  upon  her  death  the  remainder  in  fee  was  to  \GSt  hi 
her  children.  The  said  Gentry  also  devised  to  the  appellant 
Lane  the  sum  of  two  hundred  and  fifty  dollars.  He  further 
provided  in  his  will,  that  whatever  personal  estate  remained 
at  the  death  of  his  wife  should  be  sold  and  the  proceeds  divided 
among  his  children,  or  the  descendants  of  such  as  might  be 
dead.  The  facts,  as  they  were  shown  upon  the  trial,  were 
substantially  these: 

After  the  making  of  the  above  devise.  Lane  and  his  wife 
moved  upon  the  premises  in  controversy.  With  the  money  de- 
vised from  his  father-in-law  he  erected  a  house  and  made  other 
improvements.  He  leased  some  ground  and  had  it  cleared 
and  fenced  before  the  death  of  his  wife.  His  wife  diedt 
leaving  four  children.  Soon  after  the  death  of  Mrs.  Lane, 
her  youngest  child  died.  In  a  short  time  after  the  death  of 
Mrs.  Lane,  the  three  surviving  children  left  home  and  lived 
about  from  place  to  place.  The  cause  of  their  leaving  home 
does  not  very  clearly  appear,  but  none  of  them  ever  ^^ 
turned  home  to  live.  The  appellant  Lane  had  himself  ap- 
pointed the  guardian  of  the  persons  and  estates  of  his  chil- 
dren.   Lane  continued  to  reside  upon  the  farm  which  be- 
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longed  to  his  children.  He  made,  and  caused  to  be  made, 
considerable  improvements  upon  the  farm,  by  having  it 
cleared  and  fenced. 

The  most  of  the  improvements  were  made  by  persons  to 
whom  he  gave  leases,  and  such  improvements  were  paid  for 
by  the  use  and  occupation  of  the  lands  which  had  been 
cleared  and  fenced.  The  appellant  received  and  appropri- 
ated to  his  own  use  all  the  products  and  rents  of  said  &rm, 
while  he  paid  the  taxes  with  money  belonging  to  his  wards, 
derived  from  the  estate  of  their  grandmother,  for  which  sums 
he  asked  and  obtained  credit  in  his  settlement  as  guardian. 
The  appellant  filed  in  the  court  of  common  pleas  a  claim 
against  the  estate  of  his  children  and  wards  in  the  sum  of 
one  thousand  dollars  for  improvements  made  upon  the  lands 
in  dispute.  By  some  process  unknown  to  the  law,  and  we 
trust  not  practised  elsewhere,  the  court  appointed  Thomas 
L.  Beckwith  and  Gideon  Richmond  to  appraise  the  value  of 
said  improvements,  who  reported  that,  in  their  opinion,  they 
were  of  the  value  of  one  thousand  dollars.  The  court,  upon 
such  report,  allowed  the  said  sum  of  one  thousand  dollars, 
and  rendered  judgment  therefor.  There  does  not  seem  to 
have  been  any  other  evidence  heard  as  to  the  making  of  the 
improvements  or  their  value.  There  was  no  person  ap- 
pointed by  the  court  to  represent  the  interests  of  the  minors 
and  to  guard  and  protect  them  from  such  legalized  robbery. 
The  appellant,  having  obtained  an  unjust  and  fraudulent 
judgment  against  his  own  children  and  wards,  makes  haste 
to  avail  himself  of  the  advantages  thus  obtained,  and  as 
guardian  he  filed  a  petition  in  court,  asking  for  an  order  for  the 
sale  of  the  lands  of  his  wards,  for  the  purpose  of  realizing 
money  with  which  to  pay  and  discharge  such  allowance. 
The  petition  was  wholly  defective  and  insufficient.  It  lacked 
six  of  the  statutory  requirements. 

It  did  not  show  the  following  facts :  first,  the  value  and 
character  of  all  personal  estate  belonging  to  his  wards  that 
had  come  to  the  knowledge  or  possession  of  such  guardian; 
second^  the  disposition  made  of  such  personal  estate ;  third, 
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the  amount  and  condition  of  the  wards'  personal  estate,  if 
any,  dependent  upon  the  settlement  of  any  estate,  or  the 
execution  of  any  trust ;  fourth,  the  annual  value  of  the  real 
estate  of  the  wards ;  fifth,  the  amount  of  rent  received,  and 
the  application  thereof;  sixth,  the  ages  of  the  wards,  where 
and  with  whom  residing.     2  G.  &  H.  570. 

The  omission  of  these  averments,  imperatively  required  by 
the  statute,  was  overlooked,  and  the  court  appointed  Thomas 
L.  Beckwith  and  Gideon  Richmond  to  appraise  said  lands. 
The  land  was  appraised  at  fifteen  hundred  and  seventy-five 
dollars  in  cash.  The  guardian  then  executed  an  additional 
bond  in  the  sum  of  two  thous^d  dollars,  with  the  aforesaid 
Beckwith  as  his  surety.  The  statute  requires  a  bond  in 
double  the  appraised  value  of  the  property,  and  should  have 
been  in  the  sum  of  three  thousand  one  hundred  and  fifty 
dollars ;  but  the  bond  was  approved  by  the  court 

The  court  then  made  an  order,  directing  the  guardian  to 
sell  the  said  lands  at  private  sale,  without  requiring  any 
notice  of  the  time,  place,  or  terms  of  the  sale. 

At  the  next  term  of  the  court,  the  guardian  reported  that 
he  had  sold  the  said  premises  to  the  aforesaid  Thomas  L 
Beckwith,  for  the  sum  of  one  thousand  five  hundred  and 
eighty  dollars.  The  court  confirmed  the  sale,  and  ordered 
the  guardian  to  execute  a  deed  to  such  purchaser.  The 
guardian  executed  a  deed  to  the  said  purchaser,  without  in 
any  manner  securing  the  purchase-money.  The  guardian 
continued  to  occupy,  use,  and  control  the  farm  after  the  sale, 
the  same  as  he  had  previous  thereto.  Beckwith  never  had 
the  possession  of  the  premises.  In  about  nine  mondis  after 
the  said  pretended  sale,  Beckwith  executed  to  the  appellant 
a  bond,  conditioned  to  make  him  a  deed  for  such  lands. 
The  guardian  accounted  to  the  court  for  the  residue  of  the 
purchase-money,  after  paying  the  principal  and  interest  of 
his  allowance,  and  now  claims  to  be  the  absolute  owner  in 
fee  of  the  said  premises. 

We  are  now  asked  by  counsel  for  appellant  to  reverse  the 
judgment  below  upon  the  evidence.    It  is  earnestly  main- 
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tained  that  it  was  not  shown  upon  the  trial  that  the  sale  was 
fraudulent.  We  do  not  think  so.  In  our  opinion,  the  entire 
transaction  was  tainted  with  the  grossest  fraud  and  bad  faith. 
The  claim  filed  by  the  guardian  for  the  improvements  was 
illegal  and  fraudulent.  It  was  shown  upon  the  trial  that 
much  of  the  improvements  for  which  he  claimed  had  been 
made  during  the  lifetime  of  his  wife,  who  was  then  the  owner 
of  the  lands;  and  when  the  other  improvements  were  vcoAp, 
the  guardian  was  the  owner  of  one  undivided  eighth  part 
thereof,  and  thus  became  a  tenant  in  common  with  his 
children.  The  appellant  had  no  valid  or  legal  claim  for  the 
improvements  made  while  his  wife  owned  and  occupied  the 
premises. 

Washburn,  in  his  work  on  real  estate,  states  the  law  thus: 
*'  If  the  husband  expend  money  upon  the  lands  of  his  wife  in 
his  occupation,  by  erecting  buildings  or  making  improve- 
ments thereon,  the  law  will  presume  he  intended  it  for  her 
benefit,  and  he  cannot  recover  for  the  same."  i  Washb. 
Real  Prop.  281,  sec.  20. 

Nor  had  he  any  right  to  make  improvements  upon  prop- 
erty held  in  common,  and  compel  his  co-tenants  to  pay 
therefor.     Washburn  states  the  law  as  follows : 

"The  law,  independent  of  statute,  as  to  the  making  of 
improvements  or  repairs  upon  common  property,  if  either  co- 
tenant  is  unwilling  to  join  in  the  same,  seems  to  be  this. 
One  tenant  in  common  cannot  go  on  and  make  improve- 
ments, erect  buildings,  and  the  like,  on  the  common  prop- 
erty, and  make  his  co-tenant  liable  for  any  part  of  the  same, 
nor  has  he  a  right  to  hold  and  use  these  to  the  exclusion  of 
his  co-tenants."     i  Washb.  Real  Prop.  421,  sec.  17. 

Nor  did  the  appellant,  as  the  guardian  of  the  appellees, 
possess  the  power  to  make  such  improvements  and  thereby 
create  a  claim  against  their  estate.  Whether  the  court  pos- 
sessed the  power  to  make  such  an  order  is  not  before  us, 
and  we  decide  nothing  on  that  point.  It  is  very  certain 
that  the  guardian  had  no  such  right  without  the  authority 
of  the  court.    Hassard  v.  Rowe^  1 1  Barb.  22. 
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It  seems  to  us,  from  all  the  facts  and  circumstances  <fe- 
tailed  in  the  evidence,  that  Beckwith  was  not  a  purchaser  In 
good  faith  and  for  a  valuable  consideration.  Beckwith  tes- 
tified as  a  witness,  upon  the  trial  of  the  cause,  as  follows: 
"  It  was  understood  between  Lane  and  me,  if  Lane  paid  me 
what  he  owed  me,  and  paid  the  children  the  price  of  the 
land,  he  was  to  have  it ;  we  had  no  previous  contract  about 
it ;  it  was  at  the  time  of  the  sale  and  purchase  by  me  that 
the  contract  was  made." 

The  appellant  denied  that  there  was  any  such  understand- 
ing or  agreement  before  or  at  the  time  of  the  sale,  but  all 
the  other  evidence  and  circumstances  in  the  case  veiy 
strongly  tended  to  contradict  his  testimony.  We  think  the 
court  below  was  fully  justified  in  believing  the  testimony  of 
Beckwith,  who  seems  to  have  testified  with  a  considerable 
degree  of  candor  and  truth,  which  makes  some  atonement 
for  his  part  of  the  transaction.  It  was  clearly  and  conclu- 
sively proved  on  the  trial  that  Beckwith  never  paid  the  ap- 
pellant any  part  of  the  purchase-money;  that  the  appellant 
never  surrendered  the  possession  of  the  premises;  that 
Beckwith,  subsequent  to  his  purchase,  obligated  himself  to 
convey  the  lands  to  the  appellant;  that  the  appellant  never 
paid  Beckwith  anything  for  the  land,  but  paid  him  some- 
thing on  his  previous  indebtedness,  just  how  much  is  not 
very  clearly  shown. 

But  it  is  earnestly  maintained  by  the  learned  counsel  for 
appellants  that  the  court  was  not  justified  by  the  evidence  in 
finding  that  the  sale  by  the  guardian  to  Beckwith  was  fiand- 
ulent  and  intended  to  inure  to  the  benefit  of  the  guardian, 
and  we  are  reminded  of  the  rule,  that  **fiaud  is  never  to  be 
presumed,  but  must  be  clearly  proved." 

The  Supreme  Court  of  Pennsylvania,  in  the  case  of 
Devallw.  Bufbridge^  6  Watts  &  S.  529,  states,  with  accuracy 
and  fulness,  the  law  in  reference  to  the  proof  of  fraud.  The 
court  say:  "The  expresssion  that  'fraud  is  never  to  be 
presumed,  but  must  be  proved,'  though  often  used  when  ad- 
dressed to  a  juxy,  has  led  to  much  individual  injury,  and 
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when  it  is  added,  'and  the  proof  must  be  clear  and  satisfac- 
tory/ it  is  calculated  to  mislead  many  jurors.  They  under- 
stand it  that  the  proof  must  be  direct,  and  by  witnesses  who 
were  present  and  heard  the  dishonest  action  planned,  and 
saw  it  carried  into  effect.  Such  a  case  seldom  occurs.  The 
design  Is  kept  secret,  and  the  fraud  is  proved  from  circum- 
stances. To  be  sure,  it  is  not  to  be  inferred  from  slight 
grounds.  Murder  is  not  proved  in  one  case  in  ten  by  wit- 
nesses who  saw  the  person  slain,  and  yet  the  murderer 
seldom  escapes  punishment.  If  facts  and  circumstances  are 
proved  which  could  not  have  happened  if  the  accused  was 
innocent,  the  jury  convicts.  Theft  is  always  secret,  yet  the 
thief  is  convicted  on  proof  which  satisfies  the  jury  that  he  stole. 
The  fraudulent  man  seldom  tells  his  plan  or  consults  any 
but  his  partners  in  the  fraud  as  to  the  mode  of  effecting  it, 
yet  a  jury  may  find  there  ^was  fraud,  even  if  the  secret  part- 
ners are  called  as  witnesses,  and  swear  there  was  no  fraud. 
But  this  is  not  to  be  done  lightly.  Everything  proved,  and 
all  fair  inferences  from  what  has  been  proven,  are  to  be  care- 
fully considered  and  weighed;  the  verdict  ought  to  be  the 
result  of  full  conviction,  and  it  would  be  well  that  a  judge 
should  explain  this,  that  fraud  is  not  to  be  presumed,  but 
proved,  so  as  that  it  will  not  mislead.'^ 

We  are  most  thoroughly  satisfied,  from  the  evidence  in  the 
record,  which  we  have  duly  considered  and  carefully  weighed, 
that  the  sale  made  by  the  guardian  of  the  lands  in  question, 
to  Beckwith  was  not  an  honest  and  bona  fide  sale,  but  was 
really  intended  to  inure  to  the  benefit  of  the  guardian.  The 
pretended  sale  to  Beckwith  was  a  fraudulent  pretext,  which 
was  resorted  to  for  the  purpose  of  evading  the  settled  rules 
of  law  and  equity,  that  no  person  can  unite  the  two  opposite 
characters  of  buyer  and  seller,  and  that  a  person  acting  in  a 
fiduciary  capacity  cannot  make  a  profit  to  himself  out  of  the 
means  or  property  of  those  for  whom  he  acts.  No  person 
can  be  permitted  to  purchase  an  interest  in  property,  where 
he  has  a  duty  to  perform,  which  is  inconsistent  with  the 
character  of  a  purchaser.    The  principle  is  well  set  forth  by 
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the  Supreme  Court  of  the  United  States,  in  the  case  of 
Michoud  V.  Girody  4  How.  503. 

"The  general  rule/'  said  the  court,  "stands  upon  our 
great  moral  obligation  to  refrain  from  placing  ourselves  ib 
relations  which  ordinarily  excite  a  conflict  between  self-in- 
terest and  integrity.    It  restrains  all  agents,  public  and  pri- 
vate; but  the  value  of  the  prohibition  is  most  felt,  and  its 
application  is  most  frequent,  in  the  private  relations  in  which 
the  vendor  and  purchaser  may  stand  toward  each  other. 
The  disability  to  purchase  is  a  consequence  of  that  relation 
between  them  which  imposes  on  the  one  a  duty  to  protect  the 
interest  of  the  other,  from  the  faithful  discharge  of  which 
duty  his  own  personal  interest  may  withdraw  him.    In  this 
conflict  of  interest,  the  law  wisely  interposes.     It  acts  not  on 
the  possibility  that  in  some  cases  the  sense  of  that  duty  may 
prevail  over  the   motives  to  self-interest,  but  it  provides 
against  the  probability  in  many  cases,  and  the  danger  in  all 
cases,  that  the  dictates  of  self-interest  will  exercise  a  pre- 
dominant influence,  and  supersede  that  of  duty.    It  there- 
fore prohibits  a  party  from  purchasing  on  his  own  account 
that  which  his  duty  or  trust  requires  him  to  sell  on  account 
of  another,  and  from  purchasing  on  account  of  another 
that  which  he  sells  on  his  own  account.     In  eflect,  he  is  not 
allowed  to  unite  the  two  opposite  characters  of  buyer  and 
seller,  because  his  interests,  when  he  is  the  seller  or  buyer 
on  his  own  account,  are  directly  conflicting  with  those  of 
the  person  on  whose  account  he  buys  or  sells." 

The  appellant  acted  in  a  two-fold  relation,  in  each  of 
which  the  utmost  good  faith  and  the  strictest  integrity  w^ 
required.  He  was  not  only  the  guardian  under  the  law,  but 
he  was  the  father  and  natural  guardian  of  the  appellees,  and 
should  have  been  their  protector  and  defender.  ''The  rela- 
tion of  parent  and  child  is  one  of  aflection  and  confidence; 
and  the  influence  which  the  parent  naturally  has  over  the 
child  may  be  abused ;  although  it  is  to  be  presumed  that 
parental  aflection,  in  all  cases,  is  superior  to  selfish  consid- 
erations.    Yet  courts  of  justice  have  been  obliged  to  watch 
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over  the  interests  of  children,  to  protect  them  from  parental 
overreaching."    Tif.  &.  B.  Tr.  132. 

"The  relation  existing  between  guardian  and  ward  is  such, 
that  the  principles  of  a  sound  public  policy  require  a  close 
and  rigid  supervision,  on  the  part  of  courts  of  equity,  of  all 
gifts  or  conveyances  to  the  guardian  by  his  ward,  on  com- 
ing of  age.  The  case  is  much  stronger  for  relief  than  is  that 
of  parent  and  child;  because  the  guardian  is  not  supposed 
to  be  under  the  influence  of  that  affection  for  his  ward 
which  the  parent  has  for  his  child;  and,  consequently,  has 
not  that  check  upon  his  selfish  feelings.  The  court  acts 
upon  the  broad  principle  of  public  utility,  for  the  purpose 
of  discouraging  all  such  transactions;  and  will  relieve 
against  them,  although  in  the  particular  instance,  there  be 
no  actual  unfairness  or  imposition."     Tif.  &  B.  Tr.  134. 

We  have  arrived  at  the  solemn  conviction,  from  a  very 
careful  and  mature  examination  of  all  the  facts  and  circum- 
stances in  the  case,  that  the  appellant  has  been  guilty  of  the 
grossest  fraud  and  the  most  flagrant  violation  of  his  duties 
of  a  father  and  natural  guardian  and  protector  of  his  chil- 
dren, and  of  a  guardian,  under  the  law,  of  his  wards.  In- 
fants are  peculiarly  entitled  to  the  favor  and  protection  of 
the  courts,  and  their  rights  and  interests  should  be  zealously 
guarded  and  protected  from  all  unfair  and  unconscionable 
acts  and  overreachings  of  those  who  are  entrusted,  either  by 
the  laws  of  nature  or  of  the  state,  with  the  management  of 
their  property,  interests,  and  rights. 

Xhe  proceedings  upon  a  guardian's  petition  for  the  sale 
of  the  real  estate  of  his  ward  are  ex  parte  in  their  character, 
and  hence  a  suit  will  not  lie  by  the  ward  to  review  a  judg- 
ment rendered  thereon.  The  wards  are  not  parties  to  the 
proceedings.  They  are  not  required  to  be  notified.  They 
have  no  attorney  in  court  to  watch  over  and  protect  their 
rights.  They  cannot  even  appeal  to  this  court  from  an  or- 
der of  sale  of  their  real  estate.  They  are  left  completely  at 
the  mercy  of  an  unconscionable  and  dishonest  guardian. 
This  failure  of  the  legislature  to  guard  and  protect  their 
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rights  and  interests  imposes  a  weighty  responsibility  upon 
the  courts,  and  should  increase  their  jealous  watchfulness, 
and  should  induce  them  to  apply  the  strictest  and  most 
rigid  rules  to  the  transactions  between  them  and  their  guar- 
dians, and  should  demand  and  require  of  guardians  the  ut- 
most fairness,  good  faith,  and  unbending  integrity*'  in  all  of 
their  transactions  which,  in  any  manner,  affect  the  rights 
and  interests  of  their  wards. 

The  conclusion  at  which  we  have  arrived  renders  it  un- 
necessary for  us  to  examine  the  questions  of  irregularity  in 
the  proceedings  of  the  court  in  relation  Ao  the  sale  of  tbe 
lands  in  controversy. 

The  judgment  is  affirmed,  with  costs  and  ten  per  cent 
damages  on  the  judgment  for  money. 

y.  W.  Sansberry  and  E.  B.  Goodykoonts,  for  appellants. 

y.  T.  Smith,  C.  D.  Thompson,  and  y.  A.  Harrison,  for  ap- 
pellees. 


Taylor  v.  Short. 

Slander. — Larceny, — Emhexzlemtnt, — ^Where  the  plaintiff  in  an  acdon  for 
slander  had  been  the  agent  of  the  defendant,  and  as  such  agent  had  recdfed 
money,  and  on  an  attempted  settlement  the  defendant  said  of  the  plnatifl^ 
"You  stole  my  money;  yes,  you  kept  my  money,"  the  word  "  stole"  wodM 
import  larceny,  were  it  not  that  the  other  set  of  words  and  the  relation  a- 
isting  between  the  parties,  of  which  relation  the  conversation  was  had,^asti- 
fied  the  finding  of  the  jury  that  the  intention  was  to  chaige  embeszlemcnt ;  and 
the  special  finding  of  the  juxy  to  that  effect  supplied  any  defect  in  tbe  aver- 
ment that  this  relation  was  the  subject  of  the  changes. 

Practice. — Failure  to  Answer, — ^Where  a  trial  is  had  without  an  answer  to  s 
paragraph  of  a  complaint,  the  paragn^h  will  be  regarded  as  controTeited 
without  an  answer. 

APPEAL  from  the  Tippecanoe  Circuit  Court 
Downey,  J.— The  appellee  sued  the  appellant  for  slander, 
and  after  issues  were  formed,  and  a  trial  by  jury  bad,  thcie 
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was  a  verdict  and  judgment  for  the  plaintiff.  Several  errors ' 
are  assigned,  which  we  will  proceed  to  consider  in  their 
order. 

There  was  a  demurrer  to  the  second,  third,  fourth,  and 
fifth  paragraphs  of  the  complaint,  and  they  were  all  over- 
ruled. The  question  relating  to  the  sufficiency  of  these 
paragraphs  is  the  first  for  our  consideration. 

The  second  paragraph  of  the  complaint  alleges,  that  at 
the  time  hereinbefore  mentioned,  to  wit,  July  30th,  1869,  and 
for  two  months  previous  thereto,  she  was  employed  by  the 
defendant  as  an  agent,  employee,  and  servant,  to  attend  a 
hotel  for  him,  which  hotel  is  situated,  etc.;  that  in  the 
capacity  in  which  she  so  acted,  while  so  employed,  she  re- 
ceived and  took  in  and  expended,  for  the  use  of  the  defend- 
ant, the  moneys  arising  out  of  said  business;  that  while  she 
was  acting  as  his  agent,  etc.,  aforesaid,  the  defendant,  on, 
etc.,  at,  etc.,  while  endeavoring  to  make  a  settlement  with 
her,  and  in  the  presence  and  hearing  of  a  number  of  citizens 
of  said  town,  spoke  the  following  false  and  slanderous  words 
of,  to,  and  concerning  the  plaintifi)  that  is  to  say:  "Yes, 
you"  (meaning  the  plaintiff)  "stole  my  money,"  meaning 
then  and  there,  and  thereby,  that  the  plaintiff  had  commit- 
ted the  crime  of  embezzlement;  "you"  (meaning  the  plain- 
tiff) "stole  it,"  meaning  then  and  there,  and  thereby,  that 
the  plaintiff  had  committed  the  crime  of  embezzlement; 
"you"  (meaning  the  plaintiff)  "stole  my  money,"  meaning 
then  and  thereby  that  the  plaintiff  was  guilty  of  the  crime 
of  embezzlement;  "you"  (meaning  the  plaintiff)  "are  a 
thief,"  meaning  then  and  thereby  that  the  plaintiff  was  guilty 
of  the  crime  of  embezzlement ;  "  yes,  you "  (meaning  the 
plaintiff)  "  are  a  thief,"  meaning  then  and  thereby  that  the 
plaintiff  was  guilty  of  the  crime  of  embezzlement;  and  up- 
on being  asked  by  the  plaintififj  "Do  you  call  me  a  thief?" 
he  answered:  "Yes,  you"  (meaning  the  plaintiff)  "are  a 
thief,"  meaning  then  and  thereby  that  the  plaintiff  was  guilty 
of  embezzlement;  "you"  (meaning  the  plaintiff)  "stole  my 
money,  and  why  don't  you  give  it  up  ?"  meaning  then  and 
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there,  and  thereby,  that  the  plaintiff  was  guilty  of  the  crime 
of  embezzlement ;  *'you  thief  (meaning  the  plaintiff ),  "you 
know  where  it  is,"  meaning  then  and  thereby  that  the  plain- 
tiff was  guilty  of  the  crime  of  embezzlement;  "pack  up 
your  rags  and  leave,  you  thief  you,"  meaning  the  plaintiff, 
and  meaning,  then  and  there,  and  thereby,  that  the  plaintiff 
had  committed  the  crime  of  embezzlement.  By  which  &]se 
and  slanderous  words  the  plaintiff  says  she  is  damaged  in 
the  sum  of  five  thousand  dollars,  for  which  >  she  demands 
judgment. 

The  specific  objection  urged  against  this  paragraph  of  the 
complaint  is,  that  it  does  not  allege  that  the  words  were 
spoken  concerning  the  relation  the  parties  had  borne  to  each 
other,  and  the  words  themselves  do  not  apply  to  that  rela- 
tion, but  simply  charge  theft,  if  anything ;  that  the  aver- 
ments cannot  be  used  to  place  a  meaning  on  words  other 
than  such  as  they  signify  in  ordinary  parlance,  unless,  in 
their  application,  it  is  averred  that  they  were  used  in  some 
other  sense ;  that  the  statement  of  the  colloquium  does  not 
aver  that  the  conversation  related  to  the  employment  the 
plaintiff  held  under  the  defendant;  ^d  thatthe  innuendo  can- 
not extend  the  meaning. 

Some  of  the  sets  of  words  are  actionable  perse^  without 
the  statement  of  any  extrinsic  facts,  by  way  of  colloquium; 
and  hence,  as  the  demurrer  was  to  the  whole  of  the  para- 
graph, it  was  properly  overruled,  whatever  may  have  been 
the  fact  as  to  the  sufficiency  of  the  other  sets  of  words. 
Rodgers  v.  Lacey^  21  Ind.  507 ;  Harrison  v.  Findley^  23  Ind. 
265. 

We  need  not  examine  the  third,  fourth,  and  fifth  para- 
graphs of  the  complaint,  with  reference  to  their  sufficiency, 
as  the  jury,  by  a  special  finding,  show  that  the  words  spoken 
were  not  any  of  those  contained  in  either  of  these  para- 
graphs, but  were  words  which  are  set  out  in  the  first  and 
also  in  the  second  paragraph. 

For  the  same  reason,  we  need  not  consider  the  third  error 
assigned,  that  is,  the  sustaining  of  the  demurrer  to  the  sec- 
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ond  paragraph  oif  the  answer  to  the  third,  fourth,  and  fifth 
paragraphs  of  the  complaint 

The  seventh  assignment  of  error  is,  that  the  court  erred 
in  trying  the  cause  without  an  answer  to  the  second  para- 
graph of  the  complaint  If  the  defendant  desired  to  answer 
that  paragraph,  there  could  have  been  no  reasonable  objec- 
tion to  his  doing  so  at  the  proper  time.  As  he  did  not  do 
so,  but  allowed  the  cause  to  be  brought  to  trial  without 
having  filed  any  answer,  he  should  not  complain  at  this  late 
stag^e  of  the  case.  It  must  be  held,  that  an  answer  to  the 
second  paragraph  of  the  complaint  was  waived,  and  that  the 
parties  regarded  that  paragraph  as  controverted  without  an 
answer  to  it  Train  v.  Gridley^  36  Ind.  241,  and  cases  there 
cited. 

The  jury,  in  addition  to  their  general  verdict,  found,  in 
answer  to  interrogatories  at  the  instance  of  the  defendant, 
as  follows : 

"  I.  Which,  if  any,  of  the  words  charged  in  plaintiff's 
complaint  were  spoken  by  the  defendant?  Set  them  out 
Answer.  *  You  stole  my  money ;'  'yes,  you  kept  my  money.' 

*'  2.  If  any  words  are  found  to  have  been  spoken,  in  an- 
swer to  question  one,  then  answer  when,  where,  and  in  whose 
presence  were  such  words  spoken?  Answer.  About  the 
30th  day  of  July,  1869,  in  the  town  of  West  Lebanon,  in 
the  hotel  owned  by  the  defendant,  in  the  presence  of  Mrs. 
Taylor  and  Mrs.  Sabius. 

"  3.  Before  the  speaking  of  said  words,  had  not  the  plain- 
tiff been  engaged  as  an  employee  or  superintendent  of  a 
hotel  of  defendant's  at  West  Lebanon,  Indiana,  under  a  con- 
tract with  the  defendant?    Answer.  Yes. 

**4.  In  the  capacity  of  such  employee  or  superintendent, 
had  she  not  rightfully  received  moneys  of  the  defendant 
accruing  from  said  hotel  ?    Answei?.  Yes. 

"  5.  Did  the  plaintiff  and  defendant,  on  or  about  the  30th 
day  of  July,  1869,  make  an  attempt  to  take  an  account  of 
the  plaintiff's  receipts  and  disbursements  as  such  employee  in 
such  hotel  ?    Answer.  Yes. 
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''6.  Did  not  the  defendant  assert  and  claim  that  the  plain- 
tifT  had  failed  to  account  for  and  pay  over  to  him  money 
received  by  her  as  such  employee  at  such  hotel  ?  Answer. 
Yes. 

"  7.  Was  it  Qr  was  it  not  in  reference  to  such  alleged  feilure 
of  the  plaintiff  (whether  real  or  supposed)  to  account  for 
and  pay  over  money  received  by  her  as  employee  in  such 
hotel,  that  the  defendant  spoke  the  words  set  out  in  answer 
to  question  one  ?    Answer.  It  was. 

"  8.  Were  not  the  words  above  found  to  have  been  spoken 
understood  at  the  time  they  were  spoken,  by  all  who  heard 
them,  to  have  reference  to  the  plaintifTs  alleged  Mure, 
whether  real  or  supposed,  to  pay  over  moneys  received  by 
her  as  employee  in  said  hotel  ?    Answer.  Yes. 

"9.  At  the  time  said  words  were  spoken,  did  all  those 
who  heard  them  know  that  the  plaintiff  had  been  employed 
by  the  defendant  as  an  employee  or  superintendent  of  a 
hotel,  and  that  the  defendant,  in  speaking  said  words,  had 
reference  to  a  real  or  supposed  failure  of  her^  to  account  for 
and  pay  over  moneys  rightfully  received  by  her  as  such  em- 
ployee?   Answer.  Yes." 

The  defendant  moved  the  court  for  a  new  trial,  which  mo- 
tion the  court  overruled.  The  evidence  is  not  in  the  record, 
and  it  presents  nothing  for  our  decision  upon  this  part  of  the 
case. 

The  defendant  then  moved  the  court  to  give  judgment 
for  costs  in  his  favor  on  the  special  findings  of  the  juiy  in 
their  answers  to  the  interrogatories,  the  general  verdict  of 
the  jury  to  the  contrary  notwithstanding.  This  motion  was 
also  overruled  by  the  court,  and  the  defendant  excepted 

Except  that  the  business  relations  of  the  parties  had  not 
been  exactly  the  same,  this  case  is  very  much  like  Beciet  ?. 
Sterrett,  4  Blackf.  499.  There  the  parties  had  been  part- 
ners, and,  disputing  about  their  account,  the  defendant  said 
to  the  plaintiff,  "  You  pilfered  money  out  of  the  store,  and  I 
can  prove  it ;  you  stole  money."  There  was  no  statute  then 
in  force  defining  and  punishing  the  crime  of  embezzlement. 
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and  perhaps  it  would  not,  if  then  in  force,  apply  to  such  a 
case  as  that;  and  the  court  put  the  case  on  the  ground  that 
there  were  various  ways  in  which  the  plaintiff  could  steal 
money  out  of  the  store,  without  interfering  with  the  part- 
nership money,  and  that  it  must  be  intended  that  the  words 
imported  a  charge  of  stealing  that  of  which  he  could  be  a 
thief.  We  are  of  the  opinion  that  the  words  found  by  the 
jury  to  have  been  spoken,  taken  in  connection  with  the  facts 
found  by  the  jury,  imported  a  charge  of  embezzlement,  and 
that  they  were  actionable.  That  the  defendant  used  the 
word  "stole,"  would  show,  if  it  was  not  qualified  by  other 
words,  or  by  the  transaction  concerning  which  the  parties 
were  speaking,  that  he  intended  to  charge  the  crime  of  lar- 
ceny.  But  the  other  words  in  the  set,  "Yes,  you  kept  my 
money,"  and  the  relation  which  had  existed  between  the 
parties,  and  which  was  the  subject  of  the  conversation,  jus- 
tified the  jury  in  finding,  under  the  second  paragraph  of  the 
complaint,  that  he  intended  to  charge  the  plaintiff  with  em- 
bezzlement 

The  defendant,  finally,  moved  the  court  in  arrest  of  judg- 
ment, but  for  what  reason  is  not  shown.  If  it  was  on  ac- 
count of  the  supposed  insufficiency  of  the  complaint,  it  was 
correctly  overruled. 

The  judgment  is  affirmed,  with  costs. 

On  Petition  for  a  Rehearing. 

DowNEV,  J. — A  petition  for  a  rehearing  has  been  filed 
in  this  case  on  the  ground  that  the  second  paragraph  of  the 
complaint  is  held  by  us  to  be  based  upon  a  charge  of  theft, 
and  as  the  facts  found  by  the  jury  show  that  the  charge 
could  not  have  been  theft,  there  was  a  fatal  variance  between 
the  proof  and  the  allegations.  It  may  be  proper,  in  over- 
ruling the  petition,  to  state  a  little  more  fully  our  views. 
We  did  not  decide,  in  the  original  opinion,  that  there  was  not 
a  charge  of  embezzlement  in  the  complaint  If  there  is  not, 
it  is  only  because  there  was  no  averment  that  the  conversa- 
tion was  of  and  concerning  the  business  relation  which  ex- 
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isted  between  the  parties.  ^  If  the  averments  do  not  show  a 
charge  of  embezzlement,  then  we  think  it  clear  that  they  do 
show  a  charge  of  larceny.  The  words,  "you  stole  my 
money,"  and  the  words,  **you  are  a  thief,"  import  a  chai^ 
of  larceny.  The  appellant  contends  that  the  averments  in 
the  paragraph  do  not  show  a  charge  of  embezzlement  If 
not,  then  certainly  the  words  import  larceny.  In  either  view, 
then,  whether  the  paragraph  imports  a  charge  of  larceny  or 
of  embezzlement,  the  demurrer  was  properly  overruled. 

Upon  the  other  question  decided  by  us,  we  held  that  the 
court  committed  no  error  in  overruling  the  defendant's  mo- 
tion for  judgment  in  his  favor  on  the  special  findings,  not- 
withstanding the  general  verdict  On  this  point  we  held 
that  the  words  which  the  jury  found  to  have  been  spoken, 
taken  in  connection  with  the  other  facts  found,  imported  a 
charge  of  embezzlement.  Notwithstanding  the  paiagrapb 
of  the  complaint  contained  no  averment  that  the  words 
spoken  were  spoken  of  and  concerning  the  relation  which 
existed  between  the  parties,  the  jury  found  that  fact,  in  thdr 
verdict,  at  the  instance  of  the  defendant;  they  found  that 
the  business  relation  existed,  and  that  the  words  spoken 
were  spoken  of  and  concerning  that  relation.  If  the  para- 
graph of  the  complaint  was  defective,  as  one  containing  a 
charge  of  embezzlement,  because  it  did  not  contain  that 
averment,  the  jury  has  supplied  the  omitted  fact  in  their 
finding.  Should  we  reverse  the  case  for  the  want  of  that 
averment,  the  court  might  allow  it  to  be  inserted  in  the  com- 
plaint, and  then  the  same  facts  found  again  would  make 
out  the  case  under  the  amended  complaint  We  think  the 
verdict  should  be  held  to  cure  the  defect  in  the  pleading,  if 
there  was  any  defect  Howorth  v.  Scarce^  29  Ind.  278; 
West/all  V.  Stark,  24  Ind.  377;  Peck  v.  Martin^  17  Ind.  115. 

Petition  overruled. 

R.  P.  Davidson,  A.  y.  Raush,  S.  A.  Huff,  B.  W.  Langdm, 
and  y,  S.  Pettit,  for  appellant. 

y.  R.  Coffroth,  T.  B.  Ward,  R.  P.  DeHart,  G.  0.  Bekm, 
and  A,  O.  Behm,  for  appellee. 
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Deweese  £t  al.  V.  Reagan  et  al. 

Widow. — Sale  of  Land.-^Suisequent  Marriage,'-^  Conveyan^,'^ Staiute  of 
J>efcemtr.'^WheK  a  ividcw  receiTes  land  by  descetkt  from,  her  husband,  and 
sells  the  same,  and  receiyes  part  of  the  consideitttion,  and  eaEecotes  a  bond 
to  convey  on  fall  payment,  and  mairies  again  before  the  tone  for  the  con- 
veyance has  arrived,  and  afterward,  with  her  husband,'ezecates  a  deed  of  con- 
▼eyance,  to  the  purchaser,  the  latter  acquires  a  valid  title,  and  he  cannot  treat 
the  contract  as  resoinded  and  veeover  the  money  paid.  A  valid  sale  of  the 
land  by  tbe  widoiw  while  aj^mesafe  cmmot  be  a^BCted  by  her  sohaeqnent 
marriage;  and -her  convqrance  after  such  .maiziage^  in  fulfilment  of  her 
contract  before  marriage,  is  not  an  alienation  within  the  intent  of  section 
eighteen  of  thestatnte  of  descents. 

APPEAL  from  the  Marion  Superior  Court 
Worden,  J.— Complaint  by  the  appellants  against  the  ap- 
pellees, alleging,  in  substance,  the  following  facts:  That 
John  B.  Cox  died  intestate,  seized  in  fee  of  certain  real  es- 
tate situate  in  said  county  of  Marion,  leaving  surviving  him 
a  widow  and  children  as  his  heirs,  who  are  made  parties  to 
the  action;  that  after  the  death  of  said  Cox,  partition  was 
made  between  the  said  widow  and  children,  of  said  real  es- 
tate, and  a  certain  tract  containing  ninety*three  acres,  more 
or  less,  and  particularly  described  in  the  complaint,  was 
allotted  to  the  widow,  and  she  thus  became  the  owner 
thereof;  that  afterward  the  plaintiffs  purchased  from  said 
widow,  Harriet  Cox,  the  tract  of  land  thus  assigned  and  set 
apart  to  her  in  said  partition,  for  the  sum  of  five  thousand 
six  hundred  and  ninety*two  dollars,  and  paid  her  down 
thereon  the  sum  of  one  thousand  dollars,  and  executed  to 
her  several  promissory  notes  for  the  residue  of  the  purchase- 
money,  and  took  from  her  a  bond  entitling  the  plaintiffs  to 
the  possession  of  the  land,  and  binding  herself  to  make 
them  a  deed  therefor  upon  the  payment  of  the  residue  of 
the  purchase-money,  as  stipulated  for,  a  copy  of  which  bond 
is  made  a  part  of  the  complaint ;  that  upon  the  purchase, 
the  plaintifisr  took  possession  of  the  property,  and  have  ever 
since  continued  in  possession,  and  have  paid  thereon,  in  ad- 
Vol.  XL.— 3i 


514  SUPREME  COURT  OF  INDIANA. 

I -  -i  r 

Deweese  ei  al,  v,  Reagan  et  al, 

I 

dition  to  the  OQe  thousand  dollars  paid  down,  two  notes»  each 
for  one  thousand  and  ninety  dollars,  together  with  a  latge 
amount  of  interest,  none  of  which  has  been  refunded;  tbt 
the  said  widow,  Harriet  Cox,  after  the  execution  of  the  con- 
tract, and  after  the  receipt  of  a  part  of  the  purchase-money, 
but  without  having  executed  a  deed  to  the  plaintif&  for  the 
land,  intermarried  with  said  Amos  W.  Reagan,  and  thereby 
disabled  herself  to  make  any  conveyance  to  the  plaintiff  of 
the  said  land ;  that  after  said  marriage,  the  said  Harriet  and 
her  said  husband,  Amos  W.  Reagan,  executed  and  delivered 
to  the  plaintifts  a  deed  for  said  land,  but  the  plaintifis  chaige 
that  said  deed  is  void,  and  conveys  no  title  to  the  plainti& 
by  reason  of  the  intermarriage  aforesaid,  and  that  by  the 
marriage  the  said  Harriet  has  put  it  out  of  her  power  to 
comply  with  her  said  obligation  to  make  the  plaintifis  a 
deed  for  said  premises,  and  they  pray  that  the  contract  be 
ideclared  rescinded,  and  that  they  may  recover  back  what 
.they  have  paid  on  the  purchase,  and  have  a  lien  on  the  land 
rtherefor,  and  for  other  relief. 

Demurrers  were  filed  to  the  complaint  for  the  want  of  a 
statement  of  facts  sufficient,  etc.,  by  Reagan,  and  also  by  his 
wife,  as  well  as  the  children  and  heirs  of  said  Cox,  deceased, 
by  their  guardian  ad  litem.  These  demurrers  were  sus- 
tained and  final  judgment  rendered  for  the  defendants,  at 
special  term,  and  Uie  judgment  was  affirmed  at  general 
term. 

The  only  error  supposed  to  have  been  committed  is  in- 
volved in  the  ruling  sustaining  the  demurrers  to  the  com- 
plaint. 

We  are  of  opinion  that  on  the  facts  stated  in  the  com- 
plaint, the  plaintifis  have  acquired  a  good  title  to  the  land, 
and  therefore  that  there  is  no  ground  for  a  rescission  of  the 
contract,  or  other  relief.  They  have  got  what  they  con- 
tracted for,  and  are,  of  course,  entitled  to  nothing  okh^. 
Upon  the  death  of  Cox,  one-third  of  his  land  descended  to 
his  widow,  and  it  became  absolutely  hers,  with  the  restric- 
tion that  she  could  not  alienate  it  during  a  second  or  subse- 
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quent  coverture.  But  here  she  sold  the  land  before  any 
coverture  had  intervened,  and  the  purchasers,  the  plaintiffs, 
could,  upon  the  full  performance  of  the  contract  on  their 
part,  have  enforced  specific  performance  against  her,  not- 
withstanding the  coverture.  This  was  decided  in  the  case 
of  Newby  v.  HinshaWy  22  Ind.  334.  See,  also,  Goodrich  v. 
MyerSy  25  Ind.  10.  As  the  contract  could  have  been  enforced 
after  the  coverture,  we  think  it  clear  that  the  deed  executed 
by  Mr.  and  Mrs.  Reagan,  to  carry  out  the  agreement  made 
by  her  while  she  was  sole,  must  be  upheld  as  valid. '  It  is  a 
general  rule  of  the  law,  that  parties  may  voluntarily  do 
without  suit  that  which  a  court  would  require  them  to  do  by 
a  suit  We  adhere  to  the  ruling  in  the  case  of  Newby  v. 
Hinshaw,  supra,  and  hold  fhat,  although  in  such  case  a 
woman  cannot  alienate  the  land  during  such  second  or 
subsequent  marriage,  yet  if  she  sold  the  land  by  a  valid 
contract  while  she  was  sole,  and  before  such  coverture,  a 
conveyance  may  be  executed  by  her  and  her  husband  after 
coverture,  in  order  to  carry  out  and  fulfil  the  contract  of 
sale.  The  sale  of  the  land  is  the  substantial  thing,  and  this 
cannot  be  effected  during  such  second  or  subsequent  cover- 
ture; but  where  a  sale  has  been  previously  made,  the  exe- 
cution of  a  deed  in  pursuance  of  such  sale  may  well  take 
place  after  such  coverture.  Lands  which  descend  to  a  widow 
from  her  husband  may  be  sold  by  her  before  she  becomes 
again  covert.  When  she  makes  such  sale,  the  purchaser  be- 
comes, upon  porformance  of  the  contract  of  purchase  on  his 
part,  entitled  to  the  land ;  and  if,  after  malting  such  sale, 
and  before  a  conveyance  is  executed,  the  widow  marries, 
either  the  purchaser  must  lose  the  land,  or  the  widow,  in 
conjunction  with  her  subsequent  husband,  must  be  able  to 
convey  it  in  pursuance  of  her  previous  sale.  This  we  think 
she  may  do.  Such  conveyance,  made  in  pursuance  of  a 
contract  of  sale  made  by  the  widow  before  her  subsequent 
marriage,  and  while  she  had  full  power  to  make  such  con- 
tract, is  not  an  alienation  of  the  land  during  the  subsequent 
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marriage,  within  the  spirit  and  meaning  of  the  1 8th  action 
of  the  statute  of  descents. 

The  judgment  below  is  affirmed,  with  costs. 

N.  B.  Taylor,  R  Rand,  and  E.  Taylor,  for  appellants. 

A.  G,  Porter,  B.  Harrison,  and  C.  C.  Hhtes,  for  appellees. 
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VKKCtvx.^-EvideHce. — Objection. — ^It  is  not  sufficient  that  the  grcMind  of  objec- 
tion to  evidence  offered  be  stated  in  the  motion  for  a  newtzxaL  Dtnttst 
appear  by  the  record  to  have  been  stated  at  the  time  the  cbfecCioii  to  tiie  Cfi- 
dence  was  made,  and  when  the  evidence  was  introduced. 

SKtsx^—Readinfr  from  Law  Books  to  Jury. -^Criminal  7>ia/,-^lt  is  not  error 
for  the  court  to  permit  counsel  to  read  extracts  from  a  law  writer,  on  a  crim- 
inal trial,  as  part  of  his  aigument,  informing  the  jozy  that  flwy  are  to  to 
be  r^arded,  and  not  as  evidence. 

Same. — Refreshing  Memory  of  Witness. — Evidence, — ^There  is  no  cnor  In  fbe 
court's  allowing  a  paper  to  be  read  to  a  witness,  which  pmports  to  be  the  eri- 
dence  of  the  witness  given  at  a  former  examination,  for  the  declared  puipose 
of  refreshing  the  memory  of  the  witness,  although  it  be  read  in  the  presence 
of  the  jury,  the  witness  not  recalling  the  evidence,  and  the  jury  being  here- 
upon instructed  to  disregard  the  contents  of  the  paper. 

Same. — Instructions  to  Jury. — Criminal  Z<inf.— rWhen,  on  the  trial  of  an  in- 
dictment for  murder,  the  court  had  instructed  the  jury,  that  if  the  decc«ed 
'<  died  from  a  disease  not  brought  on  by  a  blow  given  by  the  defendant,  fon 
must  acquit;  no  matter  what  violence  the  defendant  may  have  inffidedvpoa 
the  deceased,  if  it  did  not  mediately  or  immediately  accelerate  her  deafli,diat 
can  be  no  conviction;"  it  was  not  error  to  refuse  to  also  instruct,  « that  if  ^ 
believe  the  wounds  inflicted  on  the  deceased  were  not  dangerous  and  would  sot 
have  given  her  any  trouble  at  all,  but  that  by  subsequent  exposure  to  the  nia, 
and  by  reason  of  her  intemperate  habits,  she  brought  on  ezysxpdas»  vUdi 
caused  her  death,  the  jury  should  acquit  the  defendant,  without  WffA  to  tte 
nature  or  character  of  the  instrument  with  which  the  wound  was  inflided.'' 

APPEAL  from  the  Marion  Criminal  Circuit  Court 
OsBORN,  J. — The  appellant  was  indicted  for  murder  itt  the 
second  degree,  tried  by  a  jury,  and  convicted  of  manslaughter. 
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A  znotioii  for  a  new  trial  was  overruled^  which  was  duly  ex* 
cepted  to,  and  judgment  was  rendered  against  him.  The 
error  assignedL  is,  that  the  court  erred  in  overruling  the  mo- 
tion for  a  new  trial. 

The  causes  assigned  for  the  new  trial  were : 

First  That  the  verdict  was  contrary  to  the  evidence  in  the 
case. 

Second.  That  the  verdict  was  contrary  to  law. 

Third.  That  the  court  permitted  illegal  and  improper  tes- 
timony to  be  given  to  the  jury.  • 

Fourth.  That  the  court  permitted  the  prosecuting  attor- 
ney to  read  to  the  jury,  in  his  argument  of  the  cause,  ex- 
tracts irom  Wharton's  Medical  Jurisprudence,  without  hav- 
ing finst  established  its  character. 

FiMi.  That  the  court  permitted  the  prosecutor  (o  read,  in 
the  presence  of  the  juty,  a  paper  purporting  to  be  signed 
by  a  witness  then  on  the  stand,  on  behalf  of  the  State,  for  the 
puxpose  of  refreshing  her  recollection. 

Sixth.  That  the  court  refused  to  give  certain  instructions 
to  the  jury. 

We  have  examined  the  evidence,  as  it  appears  in  the 
record,  and  think  it  sustains  the  verdict.  It  may  not  be 
improper  to  state  that  after  reading  all  the  evidence  and  the 
brief  submitted  by  the  very  able  counsel  for  the  appellant, 
in  which  they  zealously  endeavor  to  satisfy  us  that  the  ver- 
dict of  the  jury  is  not  sustained  by  the  evidence,  we  read  it 
again,  and  it  appears  to  us  that  the  appellant,  without  any 
justifiable  cause,  struck  the  deceased  on  the  temple  with  a 
stick,  which  blow  caused  her  death  in  a  few  days.  His  own 
witness,  who  was  present  at  the  time,  testifies  that  she  saw 
the  blow  given,  states  that  he  struck  at  her,  and  that  she 
fell  over  against  the  stove,  and  would  have  fallen  down  if 
she  had  not  saved  herself  by  holding  on  to  something. 
The  witnesses  differ  about  the  size  of  the  stick.  One  says 
that  it  was  a  stick  of  stove  wood ;  the  odier  that  it  was  a 
small  piece  of  a  board,  from  which  he  cut  or  split  kindling 
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wood.     Whether  it  was  large  or  small  we  think  the  blow 
caused  her  death. 

There  is  nothing  in  the  second  ground  for  a  new  trial, 
The  verdict  is  in  the  usual  form  of  verdicts  of  guilty,  and 
fixes  the  penalty.    It  is  not  contrary  to  law. 

The  appellant  claims  that  he  was  entitled  to  a  new  trial, 
because  the  court  permitted  the  witness,  John  Wallace,  to 
testify  and  state  what  the  deceased  said  to  him,  four  or  five 
days  after  the  injury  was  inflicted,  and  in  the  absence  of  thq 
defendant,  as  to  any  pain  that  she  was  then  suffering.  The 
witness  was  required  by  the  court  to  be  "particular  only  to 
state  what  Mrs.  Harvey  said  as  to  the  suffering  at  that  time,  and 
not  to  give  statements  as  to  any  that  she  had  suffered  before." 

On  the  first  examination  of  this  witness,  he  stated,  amongst 
other  things,  that  he  "went  back  four  or  five  days  after- 
ward, and  she  undid  it  (her  wound)  and  let  me  look  at  it 
I  asked  her  if  she  thought  her  head  was  fractured,  and  she 
said  she  did  not  know  whether  it  was  or  not"  He  was 
then  asked  to  state  what  she  said  about  it,  to  which  the 
counsel  for  the  appellant  objected,  and  the  qi^estion  seems 
to  have  been  waived.  The  next  day,  the  witness  was  re- 
called and  permitted  to  testify,  over  the  objection  of  the  ap- 
pellant, that  she  was  lying  on  the  bed,  and  in  answer  to  a 
question  by  him,  as  to  how  she  felt,  she  said,  ''that  her  head 
hurt  her  very  bad,  and  that  she  did  not  think  she  had  taken 
cold."  No  ground  of  objection  to  the  evidence  was  pointed 
out  at  the  time.  In  the  motion  for  a  new  trial,  it  is  alleged 
that  the  objection  was  made  on  the  ground  that  the  state- 
ment was  ^'inadmissible  as  evidence,  the  defendant  not  being 
present,"  but  it  nowhere  appears  that  the  g^und  was  stated 
or  made  known  to  the  court  until  the  motion  for  a  new  trial 
was  made.  There  is,  therefore,  no  question  legitimately  be- 
fore us  on  the  third  ground  for  a  new  trial. 

During  the  argument  before  the  jury,  the  prosecutor  was 
permitted  to  read  extracts  from  Wharton's  Medical  Juris- 
prudence, the  court  informing  the  jury  "that  the  extract 
was  to  be  regarded  not  in  any  wise  as  evidence^  that  counsel 
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was  pennitted  to  read  it  simply  as  part  of  his  argument,  and 
they  were  to  consider  it  only  as  such." 

We  are  ask^d  to  reverse  the  judgment  for  that  alleged 
error.  We  do  not  think  the  court  committed  any  error 
in  permitting  the  extract  to  be  read.  It  was  not  read  as 
evidence,  and  the  jury  were  told  by  the  court  that  they 
miist  not  so  consider  it.  It  was  read  and  adopted  by  coun- 
sel as  part  of  his  argument,  with  the  permission  of  the 
court,  and  we  do  not  think  the  appellant  could  rightfully 
complain  of  it. 

He  also  complains  that  the  State  was  permitted  to  read, 
in  the  presence  of  the  jury,  a  certain  paper  purporting  to 
be  the  evidence  of  Georgiana  Brooks,  a  witness  on  the 
stand  on  behalf  of  the  State,  for  the  purpose  of  refreshing 
her  recollection.. 

The  record  shows  that  the  witness  was  the  daughter  of 
the  appellant  and  the  deceased;  that  the  alleged  homicide 
was  committed  about  nine  years  before  the  trial;  that  she 
denied  all  knowledge  or  recollection  of  either  of  her  parents, 
and  all  knowledge  of  the  difficulty  between  them.  She  also 
denied  any  recollection  of  being  a  witness  before  the  cor- 
oner's or  grand  jury.  A  written  statement,  purporting  to 
have  been  made  by  her  before  the  coroner's  jury,  was  pro- 
duced, and  she  was  asked  if  she  could  read.  She  answered 
that  she  could  not.  The  prosecutor  was  then  permitted  to 
read  the  statement  to  her,  in  the  presence  of  the  jury,  for 
the  purpose  of  refreshing  her  recollection.  She  testified 
that  sh^  had  no  recollection  of  making  the  statement.  The 
court  told  the  jury  that  the  questions  which  it  had  ^'permit- 
ted  to  be  asked  were  simply  for  the  purpose  of  endeavoring 
Jto  excite,  if  possible,  the  recollection  of  the  witness,"  and 
added,  '*you  are  not  to  allow  her  testimony,  in  the  slightest 
degree,  to  influence  you  against  the  defendant."  The  state- 
ment was  not  offered  to  the  jury.  It  was  not  before  them 
as  evidence.  The  objection  is,  that  it  was  read  in  their 
presence,  and  thus  operated  upon  their  minds  to  his  preju- 
dice.   It  was  read  to  the  witness  for  the  avowed  purpose  of 
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refreshing  her  recollection,  and  for  no  other  purpose.  The 
jury  knew  that  But  for  fear  that  they  might  not  fully  un- 
derstand it,  the  court  told  them  that  that  was  the  purpose, 
and,  in  addition,  that  her  testimony  must  not  be  considered 
as  evidence  against  the  appellant  The  failure  of  the  State 
to  prove  anything  by  the  witness  could  not  prejudice  the 
rights  of  the  accused.  We  must  presume  that  the  jury  did 
not  consider  the  statement  as  evidence.  The  court  commit- 
ted no  error  in  allowing  it  to  be  read  to  the  witness. 

The  appellant  asked  the  court  to  instruct  the  jury  as  fol' 
lows :  **  That  if  they  believe  the  wounds  inflicted  on  the 
deceased  were  not  dangerous,  and  would  not  have  given  her 
any  trouble  at  all,  but  that  if  by  subsequent  exposure  to  the 
rain,  and  by  reason  of  her  intemperate  habits,  she  broughton 
erysipelas,  which  caused  her  death,  the  jury  should  acquit 
the  defendant,  without  regard  to  the  nature  or  character  of 
the  instrument  with  which  the  wound  was  inflicted;''  which 
was  refused.    That  refusal  is  the  sixth  ground  for  a  new  trial. 

It  is  unnecessary,  in  this  case,  to  discuss  the  question  of 
the  applicability  of  the  charge  to  the  evidence,  or  whether  a 
non-compliance  with  a  rule  of  court,  requiring  that  ^q^ecial 
instructions  to  be  given  to  the  jury  must  be  written  and 
given  to  the  court  before  the  argument  is  begun/'  justified 
the  refusal  of  the  charge ;  for  the  reason  that  the  whole 
ground  is  covered  by  the  general  charge  of  the  cour^as 
follows :  "  If  Alvy  Harvey  died  from  a  disease  not  brought 
on  by  a  blow  given  by  the  defendant,  you  must  acquis  no 
matter  what  violence  the  defendant  may  have  inflicted  upon 
the  deceased ;  if  it  did  not  mediately  or  immediately  acoct 
erate  her  death,  there  can  be  no  conviction.'' 

The  court  committed  no  error  in  refusing  the  charge.      ^ 

The  judgment  of  the  said  Marion  Criminal  Circuit  Cotirt 
is  afiirmed,  with  costs.* 

C.  H,  Test  and  Z>.  V.  BumSy  for  appellant 

W.  W.  Leathers  and  %  C.  Denny,  Attorney  General,  for 
the  State. 

*MI6on  for  a  wthiyaring  ofremiled. 
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Bright  v.  McOuat, 

Landlord  and  Tenant. — SttUutc-^Common  Zaw.-<-The  second  section  of 
the  act  in  relation  to  landlords,  tenants,  lessors,  and  lessees,  2  G.  &  H.  359, 
dianges  the  rale  that  existed  at  common  law,  that  a  tenancy  at  will  could 
arise  or  be  created  by  implication. 

QiJME.-^'I&idit^  Ov$r."^lmplUd  Tenancy, — Ordinarilyy  the  tenant's  holding  over 
and  the  aceeptaaca  of  rent  by  the  landlord  create  by  implication  a  new  ton* 
ancy>  of  the  same  character,  annual,  quarterly,  monthly,  and  upon  the  same 
conditions,  as  the  previous  tenancy.  Any  agreement  as  to  the  new  tenancy 
contTol.s  and  makes  it,  not  an  implied  tenancy,  but  one  of  contract  so  far  as 
Ihe  agceement  affects  it 

^idt&c^FtUura  Timtj-^Holding  Over, — ^Where  a  tenancy  is  by  agreement 
£or  six  months  and  by  this  agreement,  at  the  expiration  of  this  term, 
HbA  right  is  reserved  in  the  tenant,  to  hold  for  a  longer  term,  the  land- 
laid  is  entitled  to  possession  at  the  end  of  the  tenn,  unless  the  tenant  exercise 
his  privile^B  to  hold  for  a  period  to  be  fixed  by  him ;  if  he  hold  over  and  at 
tte  end  of  a  month  pays  the  rent  ibr  that  time,  and  the  landlord  receives  the 
lent,  the  tenant  not  having  fixed  the  term  of  the  new  tenancy,  it  becomes  one 
fof  six  months,  subject  to  the  same  covenants  and  conditions  as  the  previous 
tenancy.  Upon  the  holding  over  for  another  month  at  the  expiration  of  the 
second  tenancy,  another  tenn  of  six  months  is  entered  upon,  there  being  no 
cspicss  coatract  as  to  time.  But  any  agreement  then  made  as  to  the  teims  of 
tlie  tena&cy  will  control  any  implication  that  might  otherwise  arise. 

APPEAL  from  the  Marion  Common  Pleas. 

Bdskirk,  J. — This  cause  came  into  the  common  pleas 
conrt  on  the  8th  day  of  January,  1870,  by  appeal  from  the 
judgment  of  a  justice  of  the  peace,  against  the  claim  of 
McOuat,  who  was  plaintiff  below. 

The  complaint  states  that  on  the  19th  of  September,  1868, 
McOuat  executed  to  Bright  a  lease  of  certain  rooms  in  a 
building  in  Indianapolis,  known  as  the  ^'Capital  House,"  for 
the  term  of  six  months,  at  the  rate  of  eighteen  hundred 
dollars  per  annum,  pa}^ble  in  monthly  instalments  of  one 
hundred  and  fifty  dollars  at  the  expiration  of  each  month ; 
that  the  lease  contained  a  provision,  to  the  effect  that  Bright 
might  have  the  refusal  of  the  premises  for  a  longer  term ; 
that  he  did  choose  to  continue  the  lease  for  a  longer  term, 
to  wit,  for  one  year  from  March  19th,  1869  (a  copy  of  the 
lease  was  exhibited) ;  liiat  the  defendant,  Bright,  was  in- 
debted to  the  plaintiff,  McOuat,  for  one  month's  rent  felling 
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due  on  the  19th  day  of  November,  1869,  ^hich  he  refused 
to  pay,  and  for  which  plaintiff  sued. 

The  lease  exhibited  with  the  complaint  is  substantially  as 
described  in  the  complaint  The  Jiabendum  clause  is  as  fol- 
lows: ''To  lease  and  to  hold  the  said  described  premises 
to  the  said  party  of  the  second  part,  for  and  during  the  term 
of  six  months  from  the  19th  day  of  September,  1868." 

After  various  covenants  relating  to  the  pa3mient  of  rent, 
the  manner  of  cleaning  out  stove  pipes  and  chimneys,  and 
carrying  out  ashes,  providing  that  the  premises  should  be 
used  only  as  a  printing  office  and  bindery,  and  that  no  part 
of  the  premises  should  be  sub-let,  nor  the  lease  assigned 
without  written  consent,  the  lease  concludes  with  this  pro- 
vision: ''And  it  is  further  agreed  between  the  parties,  that 
the  party  of  the  second  part  will  have  the  refusal  of  said 
above-described  premises,  at  the  expiration  of  this  Ieas^£)r 
a  longer  term." 

The  cause  was  tried  in  the  common  pleas  by  the  court  The 
finding  was  in  favor  of  the  plaintiff.  A  motion  by  defendant 
for  a  new  trial,  for  the  general  reasons  that  the  finding  was 
unsustained  by  sufficient  evidence,  and  was  contrary  to  law, 
was  overruled,  and  final  judgment  for  one  hundred  and  fiffy 
dollars  went  on  the  finding.  An  exception  was  reserved  to 
the  overruling  of  the  motion  for  a  new  trial. 

The  only  error  assigned  is  based  upon  the  refusal  of  the 
court  to  grant  a  new  trial.  This  assignment  of  error  pre- 
sents for  our  decision  two  questions,  one  of  law,  the  other 
of  fact 

It  is  maintained  by  counsel  for  appellee  that  as  the  appel- 
lant had  the  option  for  a  longer  term,  he  could,  at  the  ex- 
piration of  the  lease,  have  made  it  one  month,  six  months, 
or  longer,  and  that  if  he  had  determined  the  period  and  in- 
formed the  appellee  of  such  determination,  this  would  have 
fixed  the  length  of  the  extended  term  as  provided  in  the 
lease ;  that  the  appellant  having  failed  to  fix  the  length  of 
the  extended  term,  and  having  held  over  without  fixing  the 
extended  term,  he  became  a  tenant  either  for  six  monthsi 
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subject  to  all  the  terms  and  conditions-  of  the  written  lease, 
or  a  tenant  from  year  to  year,  subject  to  said  terms  andcon« 
ditions. 

The  appellant,  on  the  other  hand,  denies  the  correctness 
of  the  position  assumed  by  appellee,  and  insists  that  "a  party 
holding  over  under  the  facts  of  this  case  would  be  a  tenant 
either  at  will  or  by  sufferance ;  that  a  mere  continuance  in 
possession  is  not  enough  to  create  a  tenancy  from  year  to 
year ;  that  the  landlord  must  accept  rent;  for  until  the  pay- 
ment and  acceptance  of  rent,  the  party  would  be  strictly  a 
tenant  at  will ;  that  the  tenancy  arising  out  of  a  mere  hold- 
ing over  is  not  such  a  general  tenfancyas  is  contemplated  by 
our  statute  defining  tenancies  from  year  to  year." 

At  common  law,  there  were  three  estates  less  than  a  free- 
hold: first,  estates  for  years;  second,  estates  at  will;  third, 
estates  by  sufferance. 

An  estate  for  years  is  defined  to  be  "  every,  estate  which 
must  expire  at  a  period  certain  and  prefixed,  by  whatever 
words  created.'*    2  Shars.  Blackstone,  143. 

Washburn  on  Real  Estate  defines  such  estate  as  follows : 
"  Estates  for  years  embrace  such  as  are  for  a  single  year,  or 
for  a  period  still  less  if  definite  and  ascertained,  as  a  term 
for  a  fixed  number  of  weeks  or  months,  as  well  as  for  any 
definite  number  of  years,  however  great."  i  Washb.  291 ; 
I  Chitty  Blackstone,  112;  Taylor  Landlord  and  Tenant. 

An  estate  at  will  is  defined  as  follows :  "  An  estate  at  will 
in  lands  is  that  which  a  tenant  has,  by  an  entry  made  thereon 
under  a  demise  to  hold  during  the  joint  wills  of  the  parties 
to  the  same.  It  does  not  arise  till  actual  possession  taken 
by  thQ  lessee,  and  is  determinable  at  the  will  of  either  party 
to  the  demise."    i  Washb.  370. 

At  common  law  this  was  originally  the  nature  of  all  estates 
created  by  demise  for  an  uncertain  period  of  time.  From 
an  early  period,  in  order  to  obviate  the  inconveniences  grow- 
ing out  of  so  precarious  a  tenure,  estates,  which  at  first  were 
held  to  be  at  will,  grew,  by  usage,  into  terms  which  were 
not  subject  to  be  defeated  at  the  mere  will  of  either  party; 
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and  took  the  name  of  tenancies  from  year  to  year.  "Tbis 
change  of  tenancies  at  will  into  estates  from  year  to  year  was 
the  result  of  judicial  legislationi  as  a  measure  of  equity  as  well 
as  sound  policy,  though  as  has  already  been  seen,  numerous 
cases  were  still  left  of  tenancies  strictly  at  will."  i  Washb.  382. 

At  common  law^  an  estate  at  will  could  be  created  either 
by  an  express  or  implied  contract.  An  important  modifica- 
tion of  the  common  law  in  reference  to  tenancies  has  been 
made  by  our  statute  in  relation  to  landlords,  tenants,  lessors^ 
and  lessees.  It  is  provided  by  the  second  section  of  said 
act,  that  "  a  tenancy  at  will  cannot  arise  or  be  created  without 
an  express  contract  \  and  all  general  tenancies^  in  which  the 
premises  are  occupied  by  the  consent,  either  e3q>ress  or  con- 
structive, of  the  landlord,  shall  be  deemed  tenancies  from 
year  to  year."    2  G.  &  H.  359. 

By  the  above  section  a  tenancy  at  will  cannot  arise  or  be 
created  without  an  express  contract,  and  this  changes  the 
rule  as  it  existed  at  common  law,  that  such  an  estate  could 
arise  or  be  created  by  implication.  The  remainder  of  the 
above  section  changed  many  estates  at  will  into  estates  from 
year  to  year.  This  court,  in  Brawn's  Adm^rs  v.  Bragg^  22  Ind. 
122,  placed  a  construction  upon  the  phrase  '^all  general  ten- 
ancies," an^  held  that  the  legislature  meant  by  such  words, 
''such  tenancies  only  as  were  not  fixed  and  made  certain  in 
point  of  duration,  by  the  agreement  of  the  parties."  Such 
estate  is,  in  substance,  the  same  as  that  created  by  the  courts 
as  explained  by  Washburn,  supra^  who,  in  a  subsequent 
section  shows  how  such  an  estate  can  be  created,  its  charac- 
ter, and  how  terminated.  He  says : ''  It  will  be  sufficient,  to 
establish  a  tenancy  from  year  to  year,  to  show  an  entiy 
under  a  general  letting,  or  a  lettiiig  for  an  indefinite  time^ 
and  either  an  agreement  to  pay  rent  measured  by  the  year 
or  its  aliquot  parts,  or  an  actual  payment  of  rent  if  none 
was  originally  fixed  and  agreed  upon;  and  such  tenancy 
once  established,  will  continue  until  determined  by  notice  to 
quit,  or  some  other  sufficient  legal  cause."    i  Washb.  382. 

The  most  material  diffbreqce  between  an  estate  for  years 
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and  one  from  year  to  yeair  h^  that  the  fonher  is  for  a  fixed 
and  determinate  period,  while  the  tatter  is  for  an  uncertain 
and  indefinite  term. 

An  estate  by  suflferance  is  defined  by  Washburn  as  fol* 
lows:  **  When  a  tenant  has  come  rightfully  into  possession 
of  lands,  by  permission  of  the  owner,  and  continues  to  oc- 
cupy the  same  after  die  time  for  which,  by  such  permission 
he  has  the  right  to  hold  the  same,  he  is  said  to  be  a  tenant 
by  sufferance.  In  the  language  of  the  dementary  writers, 
^  he  is  one  who  comes  in  by  right  and  holds  over  without 
right'  He  holds  without  right,  and  yet  is  not  a  tres- 
passer." 

Again,  he  says :  ''And  yet  a  holding  by  sufierance  is  rather 
like  a  tenancy  between  landlord  and  tenant  than  in  fact  such 
a  tenancy,  for  it  is  defective  in  one  of  the  elements  of  such 
a  tenancy,  namely,  an  agreement  express  or  implied,  by 
which  it  is  continued.  The  moment  the  parties  agree,  the  one 
to  hold  and  the  other  to  permit  him  to  hold  possession,  it 
becomes  a  tenancy  at  will,  or  from  year  to  year,  and  ceases 
to  be  one  at  sufierance,  and  such  would  be  the  effect  of  pay- 
11^  and  receiving  rent  for  the  time  the  tenant  should  hold 
over.  There  is  neither  privity  of  contract  nor  of  estate  be- 
tween the  owner  and  tenant,  for  the  tenant  is  not  in  by  con- 
tract, nor  has  he  any  estate  which  he  can  transfer  or  trans- 
mit, or  which  can  be  enlai^ed  by  release.  He  has  a  mere 
naked  possession,  without  right  of  notice  to  quit.  But 
though  this  possession  is  wrongful,  he  is,  for  technical 
reasons,  not  liable  in  trespass  by  reason  thereof.  His  hold- 
ing is  by  the  laches  of  the  owner,  who  may  enter  at  any 
moment  and  put  an  end  to  the  same.  But  until  that  has 
been  done,  he  cannot  have  trespass  against  the  tenant  for 
such  occupation.  And  where  he  has  made  such'  entry,  he 
may  treat  the  tenant  as  a  trespasser  in  holding  over,  or  any 
one  holding  under  him.  But  neither  tenant  at  will  nor  ten- 
ant at  sufferance  can  maintain  trespass  against  lessor  for 
malcing  a  peaceable  entry  upon  the  premises." 

Having  thus  ascertained  the  different  kinds  of  tenancies 
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existing  in  this  State,  we  proceed  to  inquire  what  class  the 
tenancy  in  the  present  case  comes  under. 

We  find  the  law  upon  the  point  under  consideration  stated 
with  so  much  accuracy  and  fulness  by  the  Supreme  Court 
of  California,  that  we  have  made  an  extended  quotation. 
That  court,  in  Blumenberg  v.  Myres,  32Cal.  93,  say:  "The 
doctrine  which  the  plaintiff  invokes,  that  where  the  lessee 
holds  over  and  the  lessor  receives  rent  accruing  after  the 
expiration  of  the  term,  a  new  tenancy  arises  for  a  furtha 
term,  subject  to  the  covenants  and  conditions  of  the  orig- 
inal lease,  is  true  as  a  general  rule,  and  the  reason  is,  that 
the  receipt  of  the  rent  is  considered  as  an  acknowledge 
ment   of  a   subsisting   tenancy.     But  it  does  not  foQow 
that  the  new  term  must   necessarily  be  a  year.     Where 
the  former  lease  was  for  a  period  less  than  a  year,  as  a  quar- 
ter or  a  month,  or  where  the  term,  though  extending 
to  a  year  or  more,  was  composed  of  such  periods,  there  is 
no  ground  for  holding  that  the  new  term,  presumed  from  the 
holding  over  of  the  tenant,  and  the  receipt  of  rent  by  tiie 
landlord,  extends  beyond  one  of  the  periods  of  the  tenancy. 
The  tenant  who  enters  under  a  lease  for  a  month,  and  holds 
over,  and  during  the  second  month  pays  rent,  is  not  entitled 
to  claim  a  new  term  of  one  year,  but  he  becomes  a  tenant 
from  month  to  month.    When  the  tenancy  is  found  from 
the  fact  of  the  holding  over  of  the  tenant  and  the  ackno^ 
edgment  of  the  landlord,  it  is  presumed  to  be  of  the  same 
character — ^as  annual,  quarterly,  monthly,  etc. — and  upon  the 
same  covenants  and  conditions  as  the  previous  tenancy.    It 
rests  upon  implication  alone.     But»when  the  parties  have 
made  an  express  agreement  relating  in  any  respect  to  the 
new  tenancy,  then,  in  that  respect,  there  is  no  room  for  im- 
plication.    If  the  parties  specify  the  rent,  the  time  of  pay- 
ment, the  term,  or  any  of  the  usual  covenants  or  conditions 
of  a  lease,  whether  they  agree  or  disagree  with  the  terms 
of  the  former  lease,  they  enter  into  the  new  lease  and  d^ 
termine  the  rights  of  the  parties,  while  the  tenant  is  holding 
over."    We  refer  to  the  following  authorities  as  sustaining 
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the  doctrine  laid  down  in  the  above  case:  Jackson  v. 
Salmon,  4  Wend.  327 ;  Webber  v.  S/teamtan,  3  Hill  N.  Y.  547 ; 
Bifinock  V.  Whipple^  3  Fairf.  346;  Finney  v,  CiV^  <2/^5/.  Z<7«ij, 
39  Mo.  177;  Bradley  v.  Cw^/,  4  Cow.  349;  Conway  y.  Stark- 
weather,  i  Denio,  113;  Bishop  v.  Howard,  2  B.  &  C.  lOO. 

In  the  case  in  judgment  the  lease  was  for  the  definite 
period  of  six  months^  and  therefore  was  a  tenancy  foryears. 
At  the  expiration  of  the  term  as  fixed  by  the  original  lease, 
the  tenancy  terminated,  and  the  appellee  was  entitled  to  the 
possession  of  the  premises  without  any  notice  to  quit,  unless 
the  appellant  exercised  the  privilege  conferred  by  the  lease 
to  hold  for  a  further  period.    The  appellant  had  the  right, 
under  the  lease,  to  determine  for  what  further  period  he 
would  occupy  the  premises,  but  this  he  did  not  do.  He  con- 
tinued to  occupy  the  premises  without  any  express  agree- 
ment as  to  the  length  of  such  occupancy.    At  the  end  of 
the  first  month  he  paid  the  rent,  which  was  received  by  the 
landlord.    The  holding  over  by  the  tenant  and  the  receipt 
of  rent  by  the  landlord  created  a  new  term  of  six  months, 
subject  to  the  same  covenants  and  conditions  as  the  previous 
tenancy.    This  new  term  commenced  on  the  19th  day  of 
March,  1869,  and  ended  on  the  19th  day  of  September  of 
the  same  year,  and  as  the  appellant  continued  to  hold  over 
after  the  expiration  of  the  second  term  for  six  months,  and 
the  appellee  to  receive  rent,  it  results  from  the  principles 
hereinbefore  stated  that  another  term  for  six  months  was  in 
like  manner  created,  and  that  the  appellant  was  liable  for  a 
month's  rent  on  the  19th  of  November,  1869,  unless  the  par- 
ties, at  the  expiration  of  the  second  term,  by  mutual  agree- 
ment or  understanding,   fixed  and  rendered   definite  the 
terms  as  to  the  duration  of  the  further  occupancy  of  the  prem- 
ises.   The  creation  of  the  new  term,  as  we  have  seen,  in  the 
absence  of  a  contract,  rests  solely  upon  implication,  but 
such  implication  does  not  arise  where  the  parties  have  by 
contract,  express  or  implied,  determined  and  prescribed  the 
terms  upon  which  the  premises  are  to  be  occupied.    We 
cannot  indulge  a  presumption  in  the  face  of  an  agreement 
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by  the  parties.    In  such  a  case,  we  apgiy  tibe  law  to  the  fiicts 
as  they  are  found  to  exist 

We  are  next  to  inquire  whether  the  po^es  have,  by  mu- 
tual agreement,  fixed  their  respective  rights  and  liabilities. 
The  solution  of  this  question  depends  upon  the  construction 
of  the  evidence,  and  as  the  evidence  is  brief,  we  will  set  it 
out    It  was  a$  follows : 

Said  plaintiff  being  sworn,  testified  as  follows:  ''We  had 
several  conversations  about  the  time  of  the  expiiatioa  of 
the  lease ;  I  told  him  I  did  not  care  when  he  went  out;  if  it 
was  such  a  time  as  I  could  make  improvements;  he  said 
if  he  did  not  go  out  at  sudi  a  time,  he  would  pay  rent  until 
he  could ;  can't  say  that  this  is  his  language,  but  it  is  in  sub- 
stance; can't  g^ve  the  exact  date;  it  was  after  the  six  months 
had  expired  a  short  time;  it  was  satisfactory  to  me;  we 
were  walking  through  the  press  room;  last  conversation  was 
in  front  of  English's  bank,  where  he  said  he  would  go  out 
in  a  few  days;  it  was  shortly  before  he  left  the  building;  I 
then  called  his  attention  to  the  fact  of  prior  conversatioBS, 
that  if  he  did  not  go  when  I  could  make  certain  impiove- 
ments,  and  in  time  for  this,  he  would  pay  rent;  he  did 
not  deny  it,  but  called  my  attention  to  the  &ct  that  he  was 
going  to  make  certain  improvements,  and  I  could  do  so  as 
well  as  he;  he  went  out  on  the  19th  day  of  October,  1869; 
Bright  occupied  the  premises  from  the  19th  day  of  Mardi, 
1868,  to  the  19th  day  of  October,  1869." 

Being  cross  examined,  the  plaintiff  said:  "Bright  psr- 
chased  the  Wesley  Chapel  while  occupying  the  leased  prem- 
ises, but  can't  state  the  time;  it  was,  perhaps,  in  the  sum- 
mer; I  was  at  the  sale,  and  it  was  understood  that  as  soon 
as  he  could  get  in  he  would  remove  to  his  own  establi^ 
ment ;  in  September  he  paid  me  one  month's  rent  (on  tbe 
19th),  and  said  it  would  be  but  one  more  month;  I  replied  to 
this  that  I  hoped  I  would  get  as  good  a  payii^  tenant;  and 
on  the  19th  of  October  he  paid  me  another  month,  in  full 
of  rent  to  that  day;  the  time  of  pa3rment;  on  the  19th  of 
September,  was  the  first  intimation  I  had  of  the  time  when 
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he  would  leave;  I  suggested  to  him  he  might  go  out  at  a 
time  when  I  could  not  make  improvements;  he  said  he 
would  pay  rent;  the  six  months  of  the  original  lease  ex- 
pired March  19th,  1869;  I  applied  about  that  time  for  a  new 
lease,  urging  him  to  make  one,  and  he  had  been  putting  me 
off;  my  object  was  to  know  when  he  was  going  out,  so  as 
to  calculate  on  making  improvements ;  think  the  conversa- 
tion was  before  the  purchase  of  the  Wesley  Chapel  prop- 
erty;  do  not  think  I  talked  with  him  after  the  purchase  of 
the  chapel  property;  do  not  think  he  said  if  he  went  out  at 
a  time  when  repairs  could  not  be  made  he  would  pay  the 
damages  likely  to  be  sustained;  witness  boards  at  his  broth- 
er, Andrew  McOuafs,  corner  New  York  and  East  streets ; 
if  I  had  any  place  of  business  it  was  there;  on  the  19th  day 
of  October,  1869,  was  fishing  at  Broad  Ripple;  was  there 
the  evening  of  the  loth,  and  all  day  the  20th,  of  October, 
1869;  when  I  got  home,  was  told  of  offer  to  deliver  the 
key;  have  not  had  it  in  my  possession;  may  have  seen  it; 
the  mornings  of  the  19th  of  October,  1869,  met  Bright  at 
the  foot  of  the  stairs  and  told  him  I  could  not  make  the  im- 
provements." 

Joseph  Curzon  being  duly  sworn,  testified  as  follows  on 
behalf  of  the  plaintiff:  "  McOuat  spoke  to  me,  I  think,  in 
September,  or  early  in  the  fall;  in  October  he  spoke  again, 
and  I  told  him  if  he  had  much  brick  work  to  do,  it  was  too 
late  in  the  season  to  do  it;  he  spoke  of  the  character  of  the 
work;  it  embraced  considerable  brick  work,  three  parallel 
walls  sixty  feet  long,  twelve  feet  high." 

On  being  cross  examined,  the  witness  said:  ''Walls  in 
such  cases  might  be  put  up;  is  done  in  New  York  and  gther 
places;  with  a  large  number  of  hands  and  an  average  sea- 
son could  be  put  up,  but  does  not  make  a  good  job;  it 
would  take  three  weeks,  with  good  use  of  time,  and  ten  or 
twelve  men;  if  applied  to  in  September,  about  the  19th,  so 
that  I  could  have  made  preparations,  I  would  not  have  hesi- 
tated to  undertake  to  do  the  work  after  the  19th  of  October; 
Vol.  XL. — ^34 
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think  it  was  between  the  middle  and  latter  part  of  October, 
1869,  he  spoke  to  me;  would  not  then  undertake  to  do  a 
good  job ;  the  old  building  had  to  be  taken  down  after  it 
was  vacated  by  Bright;  I  did  not  know  the  size  McOuat 
wanted  to  make  it;  last  season  was  an  unusual  one,  and 
mortar  froze  in  October;  it  would  have  taken  ten  days  or 
more  to  have  taken  down  the  old  building ;  I  am  an  archi- 
tect, and  have  been  nineteen  years  in  this  place;  when  I  first 
spoke  to  McOuat  did  not  tell  him  it  could  not  be  done;  he 
did  not  come  again  until  the  middle  or  latter  part  of  Octo> 
ber ;  then  told  him  it  was  too  late  in  the  season." 

William  A.  Lowe  being  swom^  testified  on  behalf  of  the 
plaintiff  as  follows :  ^*  Conversed  with  the  defendant  on  the 
19th  day  of  October,  the  day  he  vacated;  he  was  not  con- 
sulting me  as  an  attorney;  he  asked  me  if  I  had  seen 
McOuat ;  told  him  I  understood  he  was  going  out  to  catch 
somer  bass  at  Broad  Ripple ;  Bright  said  he  was  going  to 
leave,  and  asked  permission  to  set  two  safes  in  my  ofEce, 
and  he  did  so;  can't  give  his  language,  but  understood 
there  was  some  misunderstanding;  he  told  me  his  lease  was 
to  be  with  privilege  of  continuing  longer,  and  he  had  con* 
tinned  another  six  months;  Captain  Moriarty  handed  me 
the  lease,  and  we  looked  at  it  together;  he  said  his  second 
six  months  was  out  that  day,  and  he  was  going  to  give  it 
up,  and  that  McOuat  knew  that  was  the  day ;  I  told  him  it 
had  been  thirteen  months,  or  seven  months  of  the  last  tenn 
after  the  expiration  of  the  lease;  he  said  it  was  immaterial, 
as  McOuat  knew  that  was  the  day  fixed  for  him  to  get  out 
of  the  property;  we  went  into  my  office  and  looked  at  a 
section  of  the  law ;  he  said  he  had  occupied  the  premises 
under  the  lease  for  six  months,  and  had  continued  for  an- 
other six  months.'' 

On  cross  examination,  the  witness  states  that  defendant 
did  not  say  that  he  had  agreed  with  the  plaintiff  for  another 
six  months,  but  only  that  he  had  just  held  over. 

The  defendant,  to  sustain  the  issues  on  his  part,  then  vet 
troduced  the  following  testimony: 
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Abraham  Springsteen  being  duly  sworn,  testified  as  fol- 
lows :  "Am  a  bricklayer,  and  have  been  twenty-five  years  in 
the  business;  am  a  contractor;  good  work  can  be  done  in 
the  winter;  I  know  the  McOuat  property  and  the  improve^ 
ments  he  has  made;  this  could  have  been  done  after  the 
19th  of  October;  the  old  walls  could  have  been  taken 
down  and  the  brick  work  done  in  three  weeks;  large 'jobs 
are  sometimes  laid  up  in  winter;  I  finished  work  for  Bright 
after  that  time,  and  then  after  that  put  up  one  hundred  and 
fifty  thousand  to  two  hundred  thousand  bricks ;  I  would  as 
soon  do  brick  work  in  October  or  November  as  any  time  of 
'Ac  year;  the  work  can  be  done  in  winter  as  well  as  in  July 
or  August" 

William  C.  Moriarty,  being  first  duly  sworn,  testified  as 
follows :  "  I  am  cashier  and  book-keeper  for  defendant ;  I 
usually  paid  McOuaf  s  rent ;  I  do  not  recollect  the  conver- 
sation of  September  19th,  but  do  recollect  one  between 
plaintiff  and  defendant  on  the  19th  of  July,  1 869 ;  after  de- 
fendant signed  a  check  for  the  rent,  he  said  to  plaintiff  that 
he  hoped  to  be  able  to  surrender  possession  on  the  19th  of 
September,  but  that  he  certainly  would  do  so  by  the  19th  of 
October,  at  farthest ;  plaintiff  made  no  objection  to  this,  but 
replied  that  he  hoped  he  never  would  have  a  worse  tenant; 
the  defendant  vacated  the  premises  on  the  19th  day  of  Octo- 
ber ;  on  that  day  he  directed  me  to  take  the  keys  to  the 
plaintiff;  I  did  not  know  plaintiff's  place  of  business ;  I  took 
the  keys  to  Andrew  McOuat's  house,  comer  of  New  York 
and  East  streets,  where  plaintiff  lived,  about  nine  o'clock, 
p.  M.;  I  inquired  for  plaintiff  of  plaintiff's  brother,  who 
raised  the  window  to  see  what  I  wanted,  and  told  him  that 
I  was  instructed  to  deliver  the  keys ;  he  answered  that  the 
plaintiff  was  not  in  the  city,  and  that  he  was  not  doing  his 
business^  and  wished  I  would  settle  it  with  plaintiff;  the 
next  morning  I  left  the  keys  for  him  at  his  brother's  stove 
store.  All  the  rent  was  paid  up  to  the  19th  of  October, 
1869." 

Richard  J.  Bright,  the  defendant,  offered  himself  as  a 
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witness,  and  being  duly  sworn,  said:  ''Mr.  McOuat  has 
stated  the  facts  nearly  as  they  occurred ;  I  had  been  in  pos- 
session of  the  property  before  plaintiff  became  owner  of  it, 
and  after  his  purchase  I  leased  from  him  for  six  months,  as 
appears  by  the  lease;  about  the  expiration  of  that  six 
months,  and  several  times  after  that,  plaintiff  wanted  me  to 
enter  into  a  new  lesise ;  I  told  him  I  wanted  to  buy  property 
of  my  own,  and  if  I  could  not  do  that,  then  I  would  make 
a  permanent  arrangement  with  him ;  I  did  buy  the  Wesley 
Chapel  property  in  April,  1869,  and  received  a  deed  in  May; 
after  my  purchase,  the  question  was  up  several  times  as  to 
when  I  would  get  out  of  his  house ;  I  told  him  at  every  in- 
terview that  I  expected  to  give  him  possession  in  Septem- 
ber, but  would  certainly  do  so  by  October;  he  told  me  he 
did  not  think  I  could  be  ready  to  go  out  before  winter;  I 
told  him  I  would  certainly  be  out  by  October,  that  I  would 
go  out  by  that  time,  whether  I  was  ready  or  not;  he  said 
he  wanted  to  make  some  improvements  upon  bis  property, 
that  he  could  not  well  make  in  winter;  he  did  not  specify 
what  the  improvements  were,  and  did  not  intimate  thatOcto- 
ber  would  be  too  late  for  him ;  when  he  expressed  a  fear 
that  I  would  not  get  but  until  winter,  I  told  him  that  if  I 
did  not  get  out  by  the  time  I  told  him  I  would,  I  would 
pay  any  damages  that  might  accrue  to  him,  if  any ;  in  Sep- 
tember I  was  in  my  office  when  the  rent  to  that  time  was 
paid  to  plaintiff;  I  then  remarked  to  him  that  it  was  the  last 
payment  but  one  tliat  I  would  have  to  make  to  him;  he 
replied  that  he  hoped  he  would  ailways  have  as  good  a  pay- 
ing tenant ;  I  never  told  Mr.  Lowe,  nor  any  one  else,  that  I 
had  occupied  the  premises  only  twelve  months;  I  did  not 
tell  him  that  after  the  expiration  of  the  first  six  months^  I 
had  taken  the  premises  for  another  six  months,  which  ex- 
pired on  the  19th  of  October,  the  day  I  vacated;  on  the 
19th  of  October,  1869,  ^  P^^^  ^^  ^^  plaintiff  the  rent  in  full 
up  to  that  day;  on  that  day,  and  after  the  payment^  I  learned 
from  the  plaintiff,  for  the  first  time,  that  he  was  dissatisfied 
at  my  surrendering  the  premises  to  him  then." 
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On  cross  examination,  the  defendant  stated  that  the  con- 
versation about  entering  into  a  new  lease  was  before  he 
bought  property  of  his  own ;  that,  after  that,  the  plaintiff 
said  nothing  to  him  about  executing  another  lease. 

Andrew  McOuat,  being  sworn,  testified  as  follows,  as  re- 
butting testimony  on  behalf  of  plaintiff:  "  I  had  no  author- 
ity from  plaintiff  to  accept  the  keys,  but  I  knew  of  no  trouble 
about  the  matter,  and  if  Moriarty  had  come  at  a  proper 
hour,  I  would  have  received  them." 

George  McOuat,  the  plaintiff,  being  recalled  by  his  attor- 
ney, testified,  "  that  after  the  defendant  had  moved  out,  he 
consulted  Springsteen  about  making  the  improvements,  who 
advised  him  to  defer  the  work  until  spring.  The  receipt  for 
the  October  payment  of  rent  was  drawn  up  in  my  hand- 
writing, before  I  called  on  defendant  for  the  money ;  it  is 
now  present  in  court,  and  is  as  follows : 

*' '  Received  of  R.  J.  Bright,  Esq.,  one  hundred  and  fifty- 
eight  dollars  and  thirty-three  cents,  for  rent  of  rooms  in 
Capital  House  (see  lease),  up  to  October  19th,  1869. 

''*<IS8.33.  Geo.  McOuat.'  '' 

And  this  was  all  the  testimony  given  in  the  cause. 

It  seems  very  clear  to  us  that  the  foregoing  evidence  fully 
shows  that  the  parties  to  this  action,  on  the  19th  day  of 
September,  1869,  the  time  when  the  second  term  expired, 
fixed  and  determined  the  length  of  time  that  the  appellant 
was  thereafter  to  occupy  the  premises. 

McOuat,  the  appellee,  testified  as  follows: 

"In  September  he  paid  me  one  month's  rent  (on  the 
19th)  and  said  it  would  be  but  one  more  month.  I  replied 
to  this  that  I  hoped  I  would  get  as  good  a  paying  tenant, 
and  on  the  I9tli  of  October  he  paid  me  another  month,  in 
full  of  rent  to  that  day.  The  time  of  payment  on  the  19th 
of  September  was  the  first  intimation  I  had  of  the  time 
when  he  would  leave;  I  suggested  to  him  he  might  go  out 
at  a  time  when  I  could  not  make  improvements ;  he  said  he 
would  pay  rent." 
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Bright,  the  appellant,  testified  as  follows: 

"After  my  purchase,  the  question  was  up  several  times  as 
to  when  I  would  go  out  of  his  house ;  I  told  him  at  every 
interview  that  I  expected  to  give  him  possesion  in  Septem- 
ber, but  would  certainly  do  so  by  October;  he  told  me  he 
did  not  think  I  could  be  ready  to  go  out  before  winter;  I 
told  him  I  would  certainly  be  out  by  October;  that  I 
would  go  out  by  that  time  whether  I  was  ready  or  not;  he 
said  he  wanted  to  make  some  improvements  upon  his  prop* 
erty  that  he  could  not  well  make  in  winter;  he  did  not 
specify  what  the  improvements  were,  and  did  not  intimate 
that  October  would  be  too  late  for  him;  when  he  expressed 
a  fear  that  I  would  not  go  out  until  winter,  I  told  him  that 
if  I  did  not  go  out  by  the  time  I  told  him  I  would,  I 
would  pay  any  damages  that  might  accrue  to  him,  if  any; 
in  September  I  was  in  my  office  when  the  rent  to  that  time 
was  paid  to  him;  I  then  remarked  to  him  that  it  was  ^elast 
payment  but  one  that  I  would  have  to  make  to  him ;  he  re^ 
plied  that  he  hoped  he  would  always  have  as  good  a  paying 
tenant." 

William  C.  Moriarty,  who  was  cashier  and  book-keeper  for 
appellant,  testified  as  follows:  ''After  defendant  signed  a 
check  for  the  rent,  he  said  to  plaintiff  that  he  hoped  to  be 
able  to  surrender  possession  on  the  19th  of  September,  but 
that  he  would  certainly  do  so  by  the  igth  of  October,  at 
farthest;  plaintiff  made  no  objection  to  this,  but  replied  that 
he  hoped  he  would  never  have  a  worse  tenant" 

Mr.  Moriarty  differs  with  both  appellant  and  appellee  as 
to  the  time  when  such  conversation  took  place,  but  his 
recollection  of  what  was  said  is  substantially  the  same  as 
that  of  the  parties.  The  appellant  and  appellee  substantially 
agree  upon  all  the  material  facts.  They  both  agree  that 
when  the  rent  was  paid  on  the  19th  of  September,  it  was 
understood  and  agreed  between  them  that  the  appellant 
would  surrender  the  possession  on  the  19th  day  of  October. 
On  that  day  the  appellant  paid  the  rent  and  surrendered  the 
possession.    Such  understanding  made  the  tenancy  thereal^ 
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ter  for  one  month,  and  the  appellant,  having  paid  the  rent  for 
such  month  and  surrendered  the  possession  in  pursuance  of 
such  agreement,  is  not  liable  for  any  further  rent. 

The  only  material  point  of  difference  between  the  testi- 
mony of  the  parties  to  the  action  is,  that  appellee  testified 
that  appellant  said  that  if  he  did  not  go  out  in  time  for 
appellee  to  make  improvements,  "he  would  pay  rent," 
while  the  appellant  testified  that  "he  would  pay  damages." 
The  difference  in  recollection  as  to  the  precise  words  used 
cannot  afiect  this  case,  as  the  appellee  seeks  to  recover  rent, 
not  because  he  was  prevented  from  making  improvements, 
but  on  the  ground  that  the  appellant,  by  holding  over,  be- 
Cc^me  a  tenant  for  six  months.  Nor  does  the  appellee  in  this 
action,  seek  to  recover  damages  which  he  may  have  sus- 
tained by  being  prevented  from  making  such  improvements. 

We  are  of  the  opinion  that,  under  the  evidence,  the  find- 
ing should  have  been  for  the  appellant,  and  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial,  for  which 
error  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  grant  a  new 
trial,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

T.  A.  Hendricks^  0.  B.  Hord^  A.  W.  Hendricks^  and  %  J?. 
Troxelly  for  appellant 

y.  E.  McDonald,  %  M.  Butler,  R  M  McDonald,  and  W. 
Wallace,  for  appellee. 


Williams  v.  Hanna. 

Corporation.^ — UnRm^g  Comptmyf^U  of  Stock  Freo  of  Incumbrauces^^ 
preach  of  Contract, — ^A  complaint  upon  a  contract  to  tnmsfer  fifty  shares  of 
stock  in  a  mining  cozporation  "  so  as  to  vest  the  dear  title  in  faim"  (the  plain- 
tiff), <<  and  that  the  same  is  to  be  and  shall  be  free  and  clear  of  all  incom- 
brances,  debts,  or  Hahilities,"  allq;ed  as  a  breach,  that  the  corporation,  at  the 
time  of  the  Gontract,  was  indebted  in  the  som  of  ten  thoosand  doUais,  and 
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that  subsequent  to  said  contract  and  transfer  of  stock,  judgment  was  oibtained 
and  the  assets  of  *  the  company  sold  in  satisfaction  of  only  a  part  of  the  judg- 
ment 

//eld,  that  asstuning,  as  most  favorable  to  the  plaintiff  that  the  contract  meant 
that  the  title  to  the  stock  was  to  be  free  and  clear  of  all  incumbrances  or  lia- 
bilities that  could  attach  to  the  stock  itself,  or  to  the  purchaser  peisonalfy  ib 
consequence  of  becoming  the  owner  thereof  and  invested  with  the  title  thereto^ 
still  there  was  no  breach  of  the  contract  A  warranty  that  stock  transfenred, 
or  the  title  thereto,  is  free  and  clear  of  all  incumbrances,  debts,  or  liabilities, 
is  in  no  sense  a  warranty  that  the  corporation  itself  is  free  from  indebtedness. 

Same. — Statutc-^^/ndividual  Liability,r^^ThQ  eleventh  section  of  the  act  for  die 
incorporation  of  manufacturing  and  mining  companies  (i  G.  &  H.  425)  pro- 
vides, that  "  the  stockholders  of  such  company  shall  be  individually  liable^ 
jointly  and  severally,  for  all  debts  due  and  owing  laborers,  servants,  and  ap- 
prentices, for  services  rendered ;  and,  to  other  creditors  of  the  con^pany  they  shaH 
be  liable  to  an  amount  equal  to  the  stock  held  by  them  respectively,"  The  per- 
son holding  stock  at  the  time  a  debt  is  contracted  is  the  person  who  is  liable 
under  the  latter  clause  of  this  section,  to  an  amount  equal  to  the  stock  held 
by  him,  and  a  subsequent  holder  is  not  liable.    There  was  no  avennent  in  the 
complaint  that  the  indebtedness  of  the  corporation  was  to  the  fiistdassof 
creditors. 

//eldf  that  the  stock  and  the  title  thereto  were  therefore  free  and  dear  of  incnsk- 
brances,  according  to  the  terms  of  the  contract 

APPEAL  from  the  Putnam  Circuit  Court 
WoRDEN,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  upon  the  following  instrument: 

*'This  witnesseth  that  I,  Nathan  Williams,  of  the  county 
of  Clay,  and  State  of  Indiana,  in  consideration  of  the  sum 
of  twenty-one  hundred  dollars  to  me  in  hand  paid,  the  re- 
ceipt whereof  is  hereby  acknowledged,  by  James  M.  Hanna, 
of  the  county  of  Vigo,  and  State  aforesaid,  have  this  day 
sold  to  said  Hanna  fifty  shares  of  the  capital  stock  of  the 
Indianapolis  Coal  Company  now  held  by  me,  being  one-half 
of  the  whole  amount  of  stock  by  me  held  in  said  company; 
and  in  consideration  thereof  I  hereby  agree  and  undertake 
and  bind  myself  as  follows,  and  my  heirs,  executors,  and 
assigns,  to  wit:  first,  that  on  or  before  the  first  Monday  of 
January  next,  I  am  to  transfer  to  said  Hanna  upon  the  proper 
books  of  said  company,  the  aforesaid  amount  of  said  stock 
so  as  to  vest  the  clear  title  in  him,  and  that  the  same  is  to 
be  and  shall  be  free  and  clear  of  all  incumbrances,  debts,  or 
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liabilities;  second,  that  after  the  time  limited  in  the  articles  of 
association  of  said  company  for  the  existence  and  continua- 
tion thereof  shall  have  expired,  the  said  James  M.  Hanna 
shall,  for  the  consideration  aforesaid,  and  without  the  payment 
of  any  further  sum  or  sums  of  money, be  entitled  to  and  receive 
one-half  of  the  rights,  interests,  profits,  and  benefits  which 
would  otherwise  accrue  to  me  solely  in  consequence  of  the 
dissolution  of  said  association ;  third,  that  until  the  expiration 
of  the  time  limited  in  said  articles  for  the  existence  of  said 
association,  the  said  Hanna,  his  heirs  or  assigns,  shall,  equally 
with  myself,  my  heirs,  or  assigns,  have  the  privilege  and 
right  to  dig  and  mine  coal,  or  cause  the  same  to  be  done, 
and  the  same  to  transport  to  market  from  the  said  acres  of 
land  in  said  articles  of  association  described,  to  wit,  until 
the  same  is  exhausted,  sharing  equally  the  profits,  expenses, 
and  losses  which  may  there  accrue  in  working  and  carrying 
on  said  mines  and  business  thereof.  For  the  performance 
of  all  which  I  bind  myself,  my  heirs,  executors,  and  assigns, 
in  the  sum  of  twenty-five  hundred  dollars,  to  the  said  Hanna, 
his  heirs,  executors,  or  assigns,  which  said  sum  I  hereby 
agree  and  bind  myself  shall  be  considered  and  recovered  as 
liquidated  damages^  upon  the  non-performance  or  failure  to 
perform  this  agreement,  or  any  part  thereof;  fourth,  that 
after  the  expiration  of  the  time  limited  in  said  articles,  the 
said  James  M.  Hanna  shall  have  the  privilege  of  continuing 
the  business  of  mining  and  marketing  coal,  in  company  with 
myself,  upon  as  favorable  terms  as  any  other  person  would 
undertake  the  same,  and  shall  have  the  refusal  to  so  continue 
said  business.  In  witness  whereof,  I  have  hereunto  set  my 
hand  and  seal,  this  loth  day  of  December,  1855. 

his 

(Signed)  "  Nathan  +  Williams. 

marlc 

"  Attest :    John  W.  Jones." 

There  were  five  paragraphs  in  the  complaint,  all  counting 
upon  a  breach  of  that  part  of  the  agreement  which  stipu- 
lates for  the  transfer  by  Williams  to  Hanna  of  the  fifty 
shares  of  the  stock  of  the  coal  company.    It  is  not  alleged 
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that  the  stock  was  not  transferred  at  the  time  specified,  but 
the  breach  alleged  is,  that  the  title  was  not  transferred  to  the 
plaintiff  ''  free  and  clear  of  all  incumbrances,  debts,  and  lia- 
bilities." The  first  paragraph  alleges,  by  way  of  showing  a 
breach  of  the  agreement,  that  on  the  loth  of  December, 
1855,  there  was  a  large  debt  existing  and  outstanding  against 
said  Indianapolis  Coal  Company,  to  wit,  due  to  John  Woolly 
&  Co.,  four  thousand  dollars;  to  the  Bank  of  the  Coital, 
four  thousand  dollars ;  and  to  the  Bank  of  Hartford  County^ 
four  thousand  dollars;  which  sums  yet  remain  due  and  un- 
paid, being  incumbrances  and  liabilities  against  said  con- 
pany. 

The  second  paragraph  is  the  same  as  the  first,  except  that 
it  alleges  the  indebtedness  of  the  coal  company  to  have  bec;n 
ten  thousand  dollars,  without  specifying  to  whom  it  was  due. 

The  third  paragraph  alleges  that  at  the  time  of  the  exe- 
cution of  the  contract,  and  continuously  thereafter  hWiitxto^ 
the  said  Indianapolis  Coal  Company  was  indebted  in  the  sum 
of  ten  thousand  dollars,  and  that  because  of,  and  in  part  sati^ 
faction  of,  said  incumbrances,  debts,  and  liabilities,  the  pr(^ 
erty,  effects,  and  assets  of  the  company  to  a  large  amount 
to  wit,  the  value  of  eight  thousand  dollars,  were,  withoitf 
the  consent  of  the  plaintiff)  afterward  taken  and  sold. 

The  fourth  paragraph  alleges,  in  substance,  that  on  the 
loth  of  December,  1855,  the  Indianapolis  Coal  Company 
was  indebted  in  the  sum  of  ten  thousand  dollars;  that  afbeF- 
ward,  on  the  3d  of  July,  1857,  for  a  part  of  the  same  dcb^ 
the  president  of  the  company  drew  a  bill  upon  the  treasurer 
thereof  in  favor  of  John  Burke,  and  that  afterward  the  Bank 
of  Hartford  County  became  the  holder  of  the  bill;  and  that 
on,  etc.,  the  said  bank  recovered  a  judgment  thereon  against 
said  Indianapolis   Coal   Company,  in  the  Marion  Circuit 
Court,  for  the  sum  of  one  thousand  nine  hundred  and  eighty 
dollars  and  sixty-five  cents;  that  on  process  issued  upon 
said  judgment,  the  effects  of  said  coal  company  were  soldi, 
leaving  a  part  of  the  debt  unpaid;  that  said  judgment  and 
salp  of  property  were  in  part  for  the  debt  and  liability  which 
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existed  at  the  time  of  the  execution  of  the  agreement  sued 
on.  A  transcript  of  the  judgment  and  proceedings  thereon 
is  made  a  part  of  the  paragraph.  It  is  further  averred  that 
on  the  3d  of  January,  1856,  the  defendant  pretended  to  as- 
sign to  the  plaintiff  the  fifty  shares  of  stock  on  the  books  of 
the  company,  and  represented  and  pretended  to  him  that 
the  same  was  free  and  clear  of  all  debts,  incumbrances,  and 
liabilities,  and  caused  to  be  issued  to  the  plaintiff  certificates 
for  said  stock;  that  after  the  proceedings  upon,  and  return 
of,  the  execution,  upon  which  the  effects  of  the  corporation 
were  sold,  to  wit,  on  the  20th  of  December,  1866,  the  plain- 
tifT  tendered  and  offered  to  return  to  the  defendant  the  stock, 
and  proposed  to  re-transfer  the  same  upon  the  books  of  the 
company,  and  still  proposes  and  is  willing  to  do  so,  and 
brings  the  certificates  into  court  in  pursuance  of  his  of!er 
and  tender. 

The  fifth  paragraph  alleges  the  indebtedness  of  the  coal 
company,  as  in  the  fourth;  that  on  the  15th  of  May,  1858, 
a  judgment  was  recovered  by  the  Bank  of  Hartford  County 

against  said  Indianapolis  Coal  Company,  in  the court 

of  Marion  county,  for  the  sum  of  one  thousand  nine  hun- 
dred and  eighty  dollars  and  sixty-five  cents,  being  a  part  of 
the  debt  and  liability  aforesaid,  which  judgment  remains  in 
full  force  and  in  part  unsatisfied;  that  such  proceedings 
were  had  upon  said  judgment,  that  afterward  all  the  per- 
sonal property  and  assets  of  said  coal  company,  of  the 
value  of  ten  thousand  dollars,  were  taken  and  sold  upon  an 
execution  issued  upon  ssud  judgmept,  leaving  unpaid  more 
than  a  thousand  dollars. 

Separate  demurrers  were  filed  to  each  paragraph  of  the 
complaint,  for  want  of  sufficient  facts,  but  were  each  over- 
ruled, and  exception  taken. 

Such  further  proceedings  were  had  in  the  cause  as  that 
final  judgment  was  rendered  for  the  plaintiff  below  for  the 
sum  of  two  thousand  five  hundred  dollars,  the  sum  stipu- 
lated for  as  liquidated  damages. 

Error  is  assigned,  amongst  other  things,  upon  the  ruling 
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below  in' overruling  the  several  demurrers  to  each  paragraph 
of  the  complaint,  and  the  question  meets  us  at  the  thresh- 
old of  the  case,  whether  the  complaint,  or  any  paragraph 
thereof,  states  any  good  cause  of  action,  or,  in  other  words, 
any  breach  of  the  contract  sued  upon. 

The  several  breaches  alleged  amount  to  no  more  than  this, 
that  at  the  time  of  the  transfer  of  the  stock  by  the  appel- 
lant to  the  appellee,  the  corporation  was  indebted,  and  that 
on  such  indebtedness  judgment  has  been  since  recovered 
against  the  corporation  and  its  assets  sold  upon  execution 
issued  upon  the  judgment,  leaving  a  part  of  the  indebted- 
ness unpaid.     Is  this  a  breach  of  the  contract? 

We  have  seen  that  by  the  terms  of  the  contract,  the  stock 
was  to  be  transferred  to  the  appellee,  on  the  proper  books 
of  the  company,  '*so  as  to  vest  the  clear  title  in  him, 
*  *  *  free  and  clear  of  all  incumbrances,  debts, 
or  liabilities." 

The  clause  of  the  contract  in  question,  set  out  in  fuD, 
reads  as  follows:  "That  on  or  before  the  first  Monday  of 
January  next,  I  am  to  transfer  4:o  said  Hanna,  upon  the 
proper  books  of  said  company,  the  aforesaid  amount  of 
stock,  so  as  to  vest  the  clear  title  in  him,  and  that  the  same 
is  to  be  and  shall  be  free  and  clear  of  all  incumbrances, 
debts,  or  liabilities." 

What  is  meant  by  the  phrase,  "the  same  is  to  be  and  shall 
be  free  and  clear  of  all  incumbrances,  debts,  or  liabilities?" 
We  suppose  it  to  mean  that  the  title  to  the  stock  should  thus 
be  free  and  clear.  This  is  in  accordance  with  the  authoritie& 
Says  Chancellor  Kent:  "The  relative  same  refers  to  the  next 
antecedent,  though  the  word  said  does  only  when  the  plain 
meaning  of  the  writing  requires  it."  2  Kent  Com.  555.  It 
is  either  the  stock,  or  the  title  thereto,  which  was  thus  to 
vest  in  the  appellee,  that  was  thus  to  be  free  and  clear  of 
incumbrances,  debts,  or  liabilities.  Upon  a  superficial  ^^ew, 
or  at  the  first  blush,  it  might  seem  to  make  no  difference 
whether  we  regard  the  contract  as  stipulating  that  the  stodc 
should  be  free  and  clear,  or  that  the  title  thereto,  to  be 
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vested  in  the  appellee,  should  be  free  and  clear  of  all  incum- 
brances, debts,  or  liabilities.  But  there  may,  perhaps,  be  a 
difference.  The  stock  may  itself  be  free  and  clear  of  all 
debts,  incumbrances,  or  liabillities,  while  the  holder  of  the 
title  thereto  mighfbe  subjected  to  liabilities  as  such  holder, 
which  would  not  attach  to  the  stock. 

We  may  assume,  for  the  purposes  of  the  case  (and  this 
construction  is  most  &vorable  to  the  appellee),  that  the  con- 
tract means  that  the  title  to  the  stock,  which  was  to  be  vested 
in  the  appellee,  was  to  be  free  and  clear  of  all  incumbrances, 
debts,  or  liabilities  that  could  attach  to  the  stock  itself,  or  to 
the  appellee  personally  in  consequence  of  becoming  the  pur- 
chaser thereof  and  being  invested  with  the  title  thereto. 

We  do  not  decide  that  the  stipulation  is  broad  enough  to 
cover  personal  liabilities  attaching  to  the  appellee  in  conse- 
quence of  his  purchase  of  the  stock,  but  that  may  be  con- 
ceded for  the  purposes  of  the  case. 

We  are  of  opinion  that  the  contract  cannot  be  construed 
as  an  agreement  on  the  part  of  the  appellant,  that  the  cor- 
poration itself  should  be  free  from  incumbrances,  debts,  or 
liabilities,  unless  those  incumbrances,  debts,  or  liabilities  at- 
tached to  the  stock  transferred  to  the  appellee,  or  to  him  per- 
sonally as  the  holder  thereof.  To  give  it  such  effect  would 
be  making  a  new  contract  for  the  parties  by  construction. 
They  have  not,  in  the  contract  set  out,  employed  any  lan- 
guage that  embraces  such  an  idea,  nor  is  there  anything  in  the 
nature  of  the  transaction  that  warrants  such  construction. 

These  stocks  are  personal  property,  and  are  transferable 
in  such  manner  as  may  be  prescribed  by  the  by-laws  of  the 
corporation.  I  G.  &  H.  426,  sec.  7.  Corporation  stocks 
are  the  subject  of  daily  sale  and  transfer,  and  may  be  worth 
their  par  value,  or  more,  though  the  corporation  itself  may 
be  largely  indebted.  A  warranty  that  stock  transferred,  or 
the  title  thereto,  is  free  and  clear  of  all  incumbrances,  debts, 
or  liabilities,  is  in  no  sense  a  warranty  that  the  corporation 
itself  is  free  from  indebtedness. 

Kor  are  there  any  extraneous  facts  or  circumstances  al« 
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leged  in  the  complaint,  if  such  existed  and  could  be  allied, 
that  would  justify  such  construction. 

Having  settled  the  construction  of  the  cohtract,  so  far  as 
it  is  necessary  to  do  so,  we  proceed  to  inquire  whether  the 
complaint  alleges  any  breach  thereof,  as  thus  construed 
There  is  no  complaint  that  the  stock  itself  was  subject  to 
any  incumbrances,  debts,  or  liabilities,  nor  that  the  appellee 
did  not  receive  a  clear  title  thereto.  But  it  is  claimed  that 
the  appellee,  by  becoming  the  holder  of  the  stock,  became 
Kable  for  the  debts  of  the  corporation  to  the  amount  of  his 
stock,  and  hence  that  he  did  not  receive  the  title  to  his  stodc 
free  and  clear  of  all  debts  and  liabilities. 

This  argument  is  based  on  the  eleventh  section  of  the  act 
for  the  incorporation  of  manufacturing  and  mining  compar 
nies,  etc.  (i  G.  &  H.  425),  which  provides,  that  "the  stock- 
holders  of  such  company  shall  be  individually  liable,  jointly 
and  severally,  for  all  debts  due  and  owing  laborers,  servants 
and  apprentices,  for  services  rendered ;  and,  to  other  creditors 
of  the  company  they  shall  be  liable  to  an  amount  equal  to 
the  stock  held  by  them  respectively." 

It  does  not  appear  that  any  part  of  the  debts  complained 
of  was  due,  either  to  laborers,  servants  or  apprentices,  for 
services  rendered ;  hence  the  branch  of  the  section  relatii^ 
to  that  subject  may  be  dismissed  at  once. 

But  the  stockholders'are  made  liable  to  other  creditors,  to 
an  amount  equal  to  the  stock  held  by  them  respective^. 
The  question  arises,  when  must  the  stockholder  have  held 
the  stock  in  order  to  make  him  liable?  Must  he  have  been 
a  stockholder  at  the  time  the  debt  was  contracted?  or  may 
he  be  held  liable  if  a  stockholder  at  the  time  of  suit  brought 
to  recover  the  debt  ?  or  is  he  liable  if,  between  the  time  of 
contracting  the  debt  and  the  bringing  of  an  action  agaimt 
stockholders  to  recover  it,  he  has  purchased  and  again  sold 
the  stock? 

We  think  we  may  well  say,  as  a  step  in  the  solution  of 
these  questions,  that  the  legislature  evidently  intended  to 
make  the    stockholders,   viewed  collectively,   hidividually 
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liable  for  the  debts  of  the  corporation  to  an  amount  equal  to 
all  the  stock  issued^  and  no  more.  It  is  dear  that  that  body 
did  not  intend  to  make  two  or  more  successive  holders  of 
the  same  stock  each  liable  to  die  amount  thereof.  In  other 
Words,  it  was  not  intended  to  make  a  given  amount  of  stock 
the  foundation  of  a  liability  greater  than  the  amount  of  the 
stock.  But  if  each  successive  holder  of  the  same  stock  is 
to  be  held  liable  for  the  debts  of  the  corporation  to  an 
amount  equal  to  the  amount  of  his  stock,  then  the  stock- 
holders may,  taken  as  a  whole,  be  liable  for  a  much  lai^er 
amount  than  the  stock  issued.  We  cannot  so  construe  the 
statute  in  question.  We  must  hold  that  the  legfislature  in- 
tended to  make  those  who  were  stockholders  at  the  time 
any  given  debt  was  contracted,  and  those  only,  liable  there- 
for ;  or  we  must  hold  that  they  intended  to  make  those,  and 
those  only,  liable  who  might  be  stockholders  at  the  time  of 
an  action  brought  against  stockholders  to  recover  any  given 
debt  of  the  corporation.  One  of  the  points  of  time  must 
have  been  intended,  when  the  stock  was  to  be  "  held "  in 
order  to  create  the  liability. 

We  think  the  more  reasonable  intei'pretation,  and  that 
most  in  harmonywith  the  general  spirit  and  analogies  of  the 
law,  IS  to  hold  tiiat  the  former  period  of  time  was  intended. 
We  are  of  opinion,  therefore,  that  under  the  statute  in  ques- 
tion, one  who  is  a  stockholder  in  such  a  corporation  at  the 
time  of  the  contracting  of  any  given  debt  by  the  corpora- 
tion, is  liable  for  that  debt  to  the  amount  of  his  stock ;  but 
that  one  who  becomes  a  stockholder  subsequent  to  the  con- 
tractingof  the  debt,  does  not  become  liable  therefor  to  the 
amount  of  his  stock,  or  otherwise,  by  reason  of  becoming 
such  stockholder.  In  short,  we  think  every  stockholder  in 
such  corporation  is  individually  liable  to  the  amount  of  his 
stock  for  all  debts  contracted  by  the  corporation  during  the 
time  he  was  such  stockholder,  and  none  other.  This  ren- 
ders the  liability  of  such  corporators,  to  the  extent  of  their 
stock,  similar  to  that  of  partners.  The  out-going  partner  is 
not  released  from  his  liability  by  going  out  of  tihe  firm,  nor 


544  SUPREME  COURT  OF  INDIANA. 

Williams  v.  Hanoa. 

is  the  in-coming  partner  responsible  for  the  debts  of  the  firm 
contracted  before  he  became  a  partner. 

This  view  is  fully  sustained  by  the  authorities.  The  case 
of  Moss  V.  Oakley,  2  Hill  N.  Y.  265,  is  exactly  in  point  is 
principle,  though  the  provision  of  the  statute  was  diiTer- 
ent,  in  this,  that  it  made  the  stockholders  liable  for  the  debts 
of  the  corporation,  and  not  merely  to  an  amount  equal  to 
their  stock.  See,  also,  Adderly  v.  Storm,  6  Hill  N.  Y.  624, 
and  Rosevelt  v.  Brown,  11  N.  Y.  148,  where  the  prior  cases 
are  referred  to. 

We  may  add  that,  independently  of  any  authority,  the 
above,  in  our  opinion,  is  the  true  interpretation  of  the  stat- 
ute in  question.  The  holder  of  stock  in  the  corporation  has 
a  voice  in  conducting  the  afiairs  of  the  corporation,  so  far, 
at  least,  as  the  selection  of  its  officers  is  concerned,  and  has 
the  means  of  knowing  the  situation  of  its  afiairs  and  busi- 
ness, and  he  should  not  be  permitted  to  avoid  his  liability 
for  the  debts  of  the  corporation  by  transferring  his  stock  to 
another  person.  On  the  other  hand,  the  purchaser  of  stock 
who  has  previously  had  no  connection  with  the  corporation, 
has  not  the  means  of  knowing  very  definitely  the  amount  of 
debts  owed  by  the  corporation.  He  may  know  the  market 
value  of  the  stock,  but  this  furnishes  no  very  safe  criterion 
by  which  to  determine  the  amount  of  indebtedness.  The 
creditor,  if  he  looks  to  the  individual  liability  of  the  stock- 
holders at  all,  looks  to  those  who  are  stockholders  at  the 
time  he  lends  his  credit,  and  to  those  he  should  be  content 
to  look  for  the  collection  of  his  debt 

Applying  these  views  to  the  case  under  consideration,  w 
see  tibiat  the  appellee,  Hanna,  was  subjected  to  no  liability 
whatever  for  the  previous  debts  of  the  corporation  by  his 
purchase  of  the  stock ;  nor  did  the  appellant,  Williams,  re- 
lieve himself  of  his  liability  for  such  previous  debts  by  trans- 
ferring the  stock  to  Hanna.  The  appellee,  then,  received 
the  tide  to  his  stock  free  and  clear  of  all  incumbrances,  dd>ts^ 
or  liabilities,  and  the  matters  alleged  in  the  complaint  do  sot 
constitute  a  breach  of  the  contract    The  demurrers  to  the 
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several  paragraphs  of  the  complaint  should  have  been  sus- 
tained. 

The  judgment  below  is  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion.  The 
appellee  having  departed  this  life  since  the  submission  of  this 
cause,  it  is  ordered  that  judgment  herein  be  rendered  as  of 
the  term  at  which  the  cause  was  submitted. 

BusKiRK,  J.,  having  been  of  counsel  in  the  cause,  was  ab- 
sent when  it  was  considered. 

5^.  Claypool,  J.  A.  Matsan,  and  C.  C.  Matson,  for  appellant. 

S.  H.  Buskirk  and  y.  M.  Hanna^  for  appellee. 


Jeffersonville,  Madison,  and  Indianapolis  Railroad  Com- 
pany V.  Bowen. 

Motion  for  New  Trial. — Evidmcc-^lhaX,  ''the  court  eired  in  admitting 
evidence  to  go  to  the  juiy  over  the  objection  of  the  defendants,"  as  a  reason 
for  a  new  trial,  is  too  general,  in  not  pointing  ont  the  evidence. 

Bill  OF  ExcEPTiOKS. — Evidence, — Inspection^hy  Jury, — ^A  bill  of  exceptions 

'  may  contain  all  the  evidence,  although  it  appear  that  the  jury  were  allowed  to 
inspect  the  place  where  the  matters  referred  to  in  the  pleadings  occurred. 
The  Evansvillef  etc,  Railroctd  Co.  v.  Cochran,  10  Ind.  560,  overruled. 

Railroad. — Injury  to  Child, — Negligence  of  Parent, — ^Allowing  a  child  under 
five  years  of  age  to  be  upon  a  railroad  track  unattended,  where  cars  are  pass- 
ing hourly,  and  where  its  presence  may  be  undiscovered  by  the  persons  in 
control  of  trains,  is  negligence  in  the  parent,  which  will  defeat  a  recovery  by 
the  parent  for  injury  to  the  child,  unless  such  injury  be  wilful. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Downey,  J. — ^The  appellee  sued  the  appellant,  alleging  in 

his  complaint  that  William  B.  Bowen,  five  years  of  age,  his 

son  and  servant,  residing  with  him,  was  lawfully  upon  the 

railroad  track  upon  a  public  street  in  Madison,  near  the 

Vol.  XL.— 35 
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dwelling-house  of  the  plaintiff!  without  any  fault  or  negli- 
gence of  the  plaintiff^  when^  in  full  sight  of  the  servants  of 
the  defendant  operating  the  locomotive  and  cars  of  tiie 
company,  while  he  was  standing  near  and  behind  a  car  that 
had  been  carelessly  left  standing  on  the  track,  and  when  it 
was  known  to  the  servants  of  the  defendant  that  he  was  so 
standing  there,  and  while  he  was  in  speaking  distance  of 
them,  and  they  could  easily  have  informed  him  or  lifted  him 
out  of  the  way  had  they  so  desired,  without  ringing  the 
bell,  blowing  the  whistle,  or  giving  any  signal  whatever  of 
their  approach,  the  said  servants  of  defendant  wrongfully, 
carelessly,  and  negligently  backed  and  run  her  locomotive 
and  cars  against  the  car  so  standing  on  the  track,  and  put 
the  same  in  motion,  and  carelessly  and  negligently  ran  her 
cars  over  said  child,  by  means  of  which  he  was  so  injured 
that  he  died;  wherefore,  etc. 

The  defendant  demurred  to  the  complaint,  for  the  reason 
that  the  same  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  because  the  court  had  no  jurisdiction 
of  the  parties  and  subject-matter.  The  demurrer  was  over- 
ruled by  the  court,  and  the  defendant  reserved  the  question. 

The  company  then  answered  in  two  paragraphs;  first, 
the  general  denial;  and  second,  that  the  alleged  injury  was 
caused  by  the  negligence  and  want  of  care  of  the  plaintiff, 
because  the  defendant  was  operating  its  cars  with  due  and 
ordinary  care  and  skill,  but  the  plaintiff  negligently  pennit- 
ted  his  child,  under  the  age  of  five  years,  to  go  and  remain 
upon  said  railroad  track,  though  he  knew  that  trains  were 
passing  over  the  track  every  hour  of  the  day;  and  being  so 
on  the  track,  it  was  run  over  and  injured,  from  which  injuries 
it  died;  and  that  its  servants  did  not  do  said  injury  wilfully, 
wantonly,  or  purposely,  but,  on  the  contrary,  with  ordinary 
care  and  skill  to  avoid  the  same. 

The  second  paragraph  of  the  answer  was,  on  motion  of 
the  plaintiff,  stricken  out,  on  the  ground  that  it  amounted 
only  to  a  denial  of  matter  already  controverted  by  the  gen- 
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eral  denial.    The  defendant,  by  bill  of  exceptions,  reserved 
the  question. 

After  a  trial  by  jury,  which  ended  in  a  verdict  for  the 
plaintiff,  the  defendant  moved  the  court  to  grant  a  new 
trial,  assigning  as  reasons  that  the  court  had  erred  in  ad- 
mitting objectionable  evidence;  in  its  own  instructions  to  the 
jury;  in  refusing  to  give  certain  instructions  asked  by  the 
defendant;  because  the  verdict  was  contrary  to  law,  and  not 
sustained  by  sufficient  evidence. 

This  motion  was  overruled,  the  defendant  excepted,  and 
final  judgment  was  rendered  for  the  plaintiff  for  the  amount 
mentioned  in  the  verdict 

The  first  alleged  error  is  the  overruling  of  the  defendant's 
demurrer  to  the  complaint.  No  objection  to  it  is  pointed  out 
in  the  brief  of  counsel  for  the  appellant,  and  we  can  see 
none. 

It  was  proper  to  strike  out  the  second  paragraph  of  the 
answer.  It  put  nothing  in  issue  not  already  put  in  issue  by 
the  general  denial.  CoquUlard^s  Adnirs  v.  French,  19  Ind.  274. 

The  objectionable  evidence  allowed  by  the  court  to  go  to 
the  jury  was  not  pointed  out  particularly  in  the  reasons  for  a 
new  trial.  "  The  court  erred  in  admitting  evidence  to  go  to 
the  jury  over  the  objection  of  the  defendant,"  is  the  lan- 
guage of  the  motion.    This  is  too  general. 

It  is  urged  that  the  evidence  was  not  sufficient  to  justify 
the  verdict  of  the  jury. 

But  we  are  here  met  by  an  objection  made  by  counsel  for 
tho^appellee,  that  the  bill  of  exceptions  does  not  contain  all 
the  evidence,  and  that,  therefore,  we  cannot  consider  this 
question.  The  jury  were  sent  to  and  examined  the  place 
where  the  cars  ran  over  the  child,  and  according  to  the  rule 
estabSshed  in  TTie  Evansville,  etc.,  R,  R.  Co.  v.  Cochran,  10 
Ind.  560,  we  could  not,  in  such  a  case,  regard  the  evidence 
as  all  in  the  record,  for  the  reason  that  we  could  not  know 
what  impressions,  as  to  the  facts,  were  made  on  the  minds 
of  the  jury  by  the  examination  of  the  place,  etc.,  in  ques- 
tion.   It  is  insisted,  however,  by  counsel  for  the  appellant 
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that  that  case  is  not  founded  in  reason,  or  supported  by 
authority,  and  we  are  asked  to  overrule  the  same.     It  is 
urged  that  to  follow  that  case  is  to  say  that  in  no  case  where 
the  jury  has  had  a  view  of  the  place  in  which  any  material 
fact  occurred,  as  contemplated  by  the  statute,  2  G.  &  H.  427, 
sec.  164,  of  the  criminal  code,  or  page  202,  sec  328,  of  the 
civil  code,  can  the  evidence  be  got  into  the  record,  as  it 
would  be  impossible  to  put  into  the  bill  of  exceptions  tiie 
impressions  made  upon  the  minds  of  the  jury  by  such  view; 
and  that  in  this  way  all  benefit  of  appeal  to  this  court,  so 
far  as  any  question  is  concerned  which  depends  upon  all  the 
evidence  being  in  the  record,  would  be  wholly  cut  o£    It  is 
further  contended  that  whether  the  jury  shall  have  a  view 
of  the  place,  etc.,  is  a  matter  entirely  in  the  discretion  of 
the  court,  and  that  the  court  may  thus,  in  its  discretion,  de- 
prive a  party  of  the  right  to  have  questions  depending*  on 
the  evidence  reviewed  in  this  court,  even  in  cases  o(  the 
greatest  moment     It  is  urged  that  under  the  rule  in  that 
case  a  party  might  be  convicted  and  sentenced  to  be  banged 
on  wholly  insufficient  evidence,  yet  if  the  prosecutor  has 
got  an  order  for  the  jury  to  view  the  place,  and  they  have 
done  so,  it  would  be  impossible  to  get  the  judgment  re- 
versed, no  matter  how  insufficient  the  evidence  might  have 
been. 

These  reasons  have  so  much  force  in  them  that  we  fed 
compelled  to  overrule  the  case  of  The  EvansviUe^  etc.^  RaU- 
road  Company  v.  Cochran^  and  any  other  cases  which  have 
followed  it,  and  to  hold  that  the  bill  of  exceptions  may  contain 
all  the  evidence,  notwithstanding  the  jury  may  have  viewed 
the  property  which  is  the  subject  of  the  litigation,  or  the 
place  in  which  any  material  fact  occurred,  in  accordance  with 
the  sections  of  the  codes  above  cited.  It  is  suggested  by 
counsel  for  the  appellee  that  the  jurors,  after  they  have  ex- 
amined the  property  or  the  place,  maybe  examined  and 
may  state  the  impressions  made  on  their  minds,  and  that 
their  statements  on  such  examination  may  be  put  in  the  bill 
of  exceptions.    We  are  not  inclined  to  adopt  this  view.  Wc 
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do  not  think  it  practicable.  In  Close  v.  Sammy  27  Iowa, 
503,  this  question  was  under  consideration.  The  district 
court  had  instructed  the  jury  that  they  should  consider  all 
the  evidence  in  the  case  and  all  the  facts  and  circumstances 
disclosed  on  the  trial,  including  their  personal  examination, 
etc.  The  question  was  presented  to  the  Supreme  Court 
whether  this  instruction  was  correct  or  not,  and,  under  a 
statute  similar  to  our  section  found  in  the  civil  code,  the 
court  said:  "The  question  then  arises  as  to  the  purpose 
and  intent  of  this  statute.  It  seems  to  us  that  it  was  to 
enable  the  jury,  by  the  view  of  the  premises  or  place,  to 
better  understand  and  comprehend  the  testimony  of  the  wit- 
nesses respecting  the  same,  and  thereby  the  more  intelli- 
gently to  apply  the  testimony  to  the  issues  on  trial  before 
them,  and  not  to  make  them  silent  witnesses  in  the  case, 
burdened  with  testimony  unknown  to  both  parties,  and  in 
respect  to  which  no  opportunity  for  cross  examination  or 
correction  of  error,  if  any,  could  be  af!brded  either  party.  If 
they  are  thus  permitted  to  include  their  personal  examina- 
tion, how  could  a  court  ever  properly  set  aside  their  verdict 
as  being  against  the  evidence,  or  even  refuse  to  set  it  aside 
without  knowing  the  facts  ascertained  by  such  personal  ex- 
amination by  the  jury?  It  is  a  general  rule,  certainly,  if  not 
universal,  that  the  jury  must  base  their  verdict  upon  the  ev- 
idence delivered  to  them  in  open  court,  and  they  may  not 
take  into  consideration  facts  known  to  them  personally,  but 
outside  of  the  evidence  produced  before  them  in  court.  If 
a  party  would  avail  himself  of  the  facts  known  to  a  juror, 
he  must  have  him  sworn  and  examined  as  other  witnesses." 

The  bill  of  exceptions,  therefore,  stating  that  it  contains  all 
the  evidence,  we  must  so  regard  it,  notwithstanding  it  ap- 
pears that  the  jury  were  sent  to  and  viewed  the  place  where 
the  facts  occurred. 

Without  adverting  to  the  evidence  of  each  witness  in  par- 
ticular, the  evidence  developed  about  the  following  state  of 
facts :  That  defendant's  road  has  been  constructed  and  used 
daily  on  Ohio  street,  in  said  city,  for  several  years;  that 
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Ohio  street  fronts  on  the  river  bank ;  is  a  long,  straight  street; 
that  from  the  place  where  the  accident  occurred  to  the 
depot,  is  half  a  mile;  that  defendant's  employees  at  place 
where  the  accident  occurred  could  see  one-half  mile  eadi 
way  along  the  track ;  that  plaintiff  had  lived  at  same  i^ace 
less  than  a  year,  on  north  side  of  Ohio  street,  about  thirty- 
six  feet  from  his  door  to  center  of  the  track;  there  are  no 
houses  on  south  side  of  Ohio  street,  but  river  bank,  which 
at  place  where  accident  occurred  is  a  wharf  (graded  for  a 
wharf),  and  of  course  inclines  off  to  the  water;  that  at  the 
time,  plaintiff  was  at  work  on  wharf-boat  at  the  river,  wfaidi 
was  between  Mulberry  and  West  streets;  Mulberry  and 
West  streets  are  two  streets  running  from  the  river  north, 
whilst  Ohio  street  runs  east  and  west  along  the  river  bank; 
Mulberry  street  is  one  square  east  of  West  street;  the  child 
of  plaintiff  had  been  in  the  habit  of  going  to  meet  his&tber 
as  he  came  to  his  meals,  and  croissing  the  railroad,  and  some- 
times was  sent  to  call  his  father  to  his  meals ;  in  doing  so,  he 
would  necessarily  cross  the  track  of  the  road  in  front  of  his 
father's  house ;  he  had  also  been  in  the  habit  of  waiting  on 
or  about  a  pile  of  plank  for  his  &ther,  and  playing  thereon; 
the  plank-pile  was  on  the  south  side  of  tlie  railroad,  about 
t^ree  feet  south  of  the  track,  not  high,  probably  two  or 
three  feet  high;  on  the  day  of  the  accident  the  child  was 
about  the  plank-pile,  alone,  as  a{Q>ears;  his  father  wasasleq> 
on  the  wharf-boat;  his  mother  in  her  house,  which  was  not 
far  west  of  Mulberry  street ;  one  ortwo  cars  (empty  box  cars) 
had  been  lefl  on  the  track  the  evening  or  day  before,  nearly 
or  quite  opposite  plaintiff's  house;  these  cars  had  been 
loaded  with  corn,  and  were  left  there  to  be  unloaded;  the 
train  of  four  or  five  cars  was  backing  slowly  up  the  track  at 
about  three  miles  per  hour,  to  couple  on  to  the  cars  standing 
on  the  track;  the  bell  was  not  ringing,  but  the  whistle  had 
been  blown  at  the  woollen  &ctory,  about  two  squares  beiow 
the  place  of  the  accident;  the  train  did  not  make  much 
noise,  only  such  as  is  usual  in  a  train  moving  at  that  rate. 
It  is  proved  by  the  fireman  and  engineer,  that  in  backing  up, 
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the  one  was  looking  out  at  the  north  and  the  other  at  the 
south  side  of  the  engine^  looking  east^  the  way  the  train  was 
backing,  to  see  that  everything  wa^  clear;  it  is  proved  by 
the  brakeman,  Terrell,  and  by  others,  that  shortly  before  the 
train  came  up  to  the  standing  cars,  he  got  off  the  moving 
train  on  the  north  side  and  walked  up  on  the  north  side,  and 
rather  in  front,  to  couple  the  cars ;  that  before  the  moving 
train  came  up,  he  stooped  down  and  looked  under  the  stand- 
ing cars  to  see  that  there  were  no  hogs  under  them ;  that  he 
could  see  through  under  the  train  to  the  east  end,  and  did 
not  see  the  child,  though  if  it  had  been  standing  near  the 
track  on  the  south  side,  and  opposite  the  south-east  wheels, 
he  could  not  have  seen  it;  that  he  coupled  the  cars,  and  then 
stepped  from  between  and  motioned  the  engineer  to  go  on 
(backing  up);  that  then  the  child's  mother  ran  out  of  the 
house  and  screamed;  he  motioned  the  engineer  to  stop 
quick;  the  engine  was  reversed;  the  cars  moved  each  way 
about  a  length  or  half  length  of  one  car  after  they  were 
coupled;  he  ran  round  the  east  end  of  the  car  and  picked 
up  the  child,  and  carried  it  into  the  house;  both  legs  were 
badly  crushed,  and  it  was  otherwise  injured,  and  died  two 
days  afterward;  whilst  the  train  was  backing  up,  the  con- 
ductor and  another  brakeman  stood  on  top  of  the  train, 
looking  east,  and  could  have  seen  the  child,  if  on  the'  track, 
unless  close  behind  the  box  cars  on  the  track;  just  as  the 
train  came  up  to  the  standing  cars,  a  brakeman  jumped  over 
on  to  the  standing  cars.  Sometimes  they  ring  the  bell,  and 
sometimes  not,  along  there. 

We  are  of  the  opinion  that  the  evidence  does  not  make 
out  the  case  as  alleged  in  the  complaint.  It  is  stated  in  the 
complaint  that  the  child  was  lawfully  upon  the  track  of  the 
road,  without  any  fault  or  negligence  of  the  plaintiff.  This 
allegation  is  untrue,  according  to  the  evidence.  To  allow  a 
child  of  such  tender  years  to  be  so  exposed  to  danger  is 
negligence;  and  such  negligence  as  will  prevent  a  recovery 
by  the  parent  for  an  injury  to  it  through  the  negligence  of 
the  company.  Tke  Lafayette ^  etc.^  Railroad  Company  v.  Huff" 
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man,  28  Ind.  287 ;  The  Pittsburgh,  etc,,  Railway  Ompafy  v. 
Vinin^S'Adnir,  27  Ind.  513. 

It  is  further  stated  in  the  complaint,  that  the  child  was 
in  full  sight  of  the  servants  of  the  company  operating  the 
locomotive,  etc.  This  allegation  is  not  shown  by  the  evi- 
dence to  be  true.  It  is  also  stated  that  the  servants  of  the 
defendant  knew  that  the  child  was  standing  near  and  behind 
the  cars  which  had  been  left  on  the  track.  This  was  not 
proved,  but  the  contrary,  we  think.  It  is  stated  that  the 
servants  of  the  company  were  within  speaking  distance  of 
the  child ;  that  they  could  easily  have  informed  him  of  the 
danger,  or  lifted  him  out  of  the  way  had  they  so  desired. 
It  appears  that  they  did  not  know  that  the  child  was  near, 
and  therefore  could  not,  of  course,  have  spoken  to  him  or 
lifted  him  out  of  the  way. 

It  being  conceded,  as  it  must  be,  according  to  the  author- 
ities, that  the  negligence  of  the  parents  contributed  to  its 
injury  and  death,  by  improperly  allowmg  it  to  be  upon  the 
railroad  track,  it  is  well  settled  that  the  plaintiff  cannot  re- 
cover for  the  negligence  of  the  company. 

Had  it  been  true,  as  seems  to  be  alleged  in  the  complaint, 
that  the  child  was  injured  or  killed  purposely  or  wilfully, 
there  might  have  been  a  recovery,  notwithstanding  the  child 
was  exposed  to  the  danger  by  its  own  negligence  or  that  of 
its  parents.  Such  a  case  is  not  made  out  by  the  evidence. 
There  is  little,  if  any,  evidence  of  negligence  on  the  part  of 
the  servants  of  the  defendant,  and  no  evidence  of  purpose 
or  wilfulness  on  their  part.  In  our  opinion,  the  court  should 
have  granted  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  grant  a  new  trial. 

C.  E.  Walker,  T.  A,  Hendricks,  0.  B.  Hard,  zxidA.  W. 
Hendricks,  for  appellant. 

y.  L.  Wilson  and  E.  R.  Wilson,  for  appellee. 
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Hart  v.  Coy  et  tjx. 

Slander. — Pleadktgd — Inducement — Innuendo. — ^In  an  action  for  slander,  the 
complaint  must  allege,  by  way  of  inducement,  extrinsic  matter,  only  when  the 
language  published  does  not  per  se  refer  to  the  plaintiff,  or  convey  the  mean- 
ing for  which  the  plaintiff  contends,  or  is  equivocal  and  requires  explanation 
by  some  other  matter  to  show  its  relation  to  the  plaintiff  and  make  it  action- 
able. Mere  innuendoes  cannot  enlarge  the  meaning  of  words,  or  supply  the 
place  of  the  inducement.    The  code  has  not  changed  this  rule. 

Same. — Words. — ^The  words,  "I"  (defendant  meaning)  "have  seen  women 
steal  yam  before,"  in  the  absence  of  any  inducement  to  the  paragraph  in*which 
they  are  alleged,  are  not  slanderous  in  themselves. 

APPEAL  from  the  Delaware  Circuit  Court. 

Downey,  J. — ^The  appellees  sued  the  appellant  for  slander 
of  the  female  plaintiff,  the  plaintiffs  being  alleged  to  be  hus- 
band and  wife.  The  complaint  consisted  of  five  paragraphs. 
The  defendant  demurred  to  each  paragraph  of  the  com- 
plaint, and  to  each  set  of  words  separately.  These  demur- 
rers having  been  overruled,  he  pleaded  the  general  denial. 
A  trial  by  jury  resulted  in  a  general  verdict  for  the  plaintiffs, 
with  answers  to  certain  interrogatories  propounded  by  the 
court  at  the  instance  of  the  defendant,  in  which  the  jury 
stated  that  they  found  on  the  fourth  paragraph  of  the  com- 
plaint, and  that  the  set  of  words  which  they  found  to  have 
been  spoken  was  the  second  set  in  that  paragraph,  to  wit, 
"I  have  seen  women  steal  yam  before." 

The  defendant  moved  the  court  for  a  new  trial,  which 
motion  was  overruled,  and  final  judgment  rendered  for  the 
plaintiffs. 

The  errors  assigned  are,  first,  overruling  the  demurrer  to 
the  whole  complaint ;  second,  overruling  the  demurrer  to  the 
first  paragraph  of  the  complaint;  third,  overruling  the  de- 
murrer to  the  second  paragraph  of  the  complaint ;  fourth, 
overruling  the  demurrer  to  the  third  paragraph  of  the  com- 
plaint ;  fifth,  overruling  the  demurrer  to  the  fourth  para- 
graph of  the  complaint ;  sixth,  overruling  the  demurrer  to 
the  fifth  paragraph  of  the  complaint ;  seventh,  overruling 
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the  demurrer  to  the  first  set  of  words  in  the  fourth  paia- 
graph  of  the  complaint ;  eighth^  overruling  the  demurrer  to 
the  second  set  of  words  in  the  same  paragraph ;  ninth,  over- 
ruling the  demurrer  to  the  first  set  of  words  in  the  fifth 
paragraph  of  the  complaint ;  tenth,  overruling  the  demurrer 
to  the  second  set  of  words  in  the  same  paragraph  of  the 
complaint;  eleventh,  overruling  the  demurrer  to  the  third 
set  of  words  in  the  same  paragraph  of  the  complaint; 
twelfth,  overruling  the  demurrer  to  the  fourth  set  of  words 
in  the  same  paragraph  of  the  complaint;  thirteenth,  over- 
ruling the  motion  for  a  new  trial ;  and,  fourteenth,  the  judg- 
ment ought  to  have  been  for  the  defendant 

It  would  serve  no  useful  purpose  for  us  to  consider  fhe 
rulings  on  any  of  the  demurrers,  except  that  to  the  second 
set  of  words  in  the  fourth  paragraph  of  the  complaint;  the 
set  on  which  the  finding  of  the  jury  is  predicated.  If  all 
the  other  rulings  were  wrong,  and  this  one  was  right,  the 
judgment  should  not  therefore  be  reversed.  The  fourth 
paragraph  of  the  complaint  is  as  follows : 

Par.  4.  And  the  plaintiff  avers  and  charges  that  defend- 
ant, in  another  conversation,  had  on  the  same  day  of  the 
transaction  stated  in  the  first  paragraph,  while  plaintiff  with 
other  ladies  was  standing  on  the  street  in  front  of  defend- 
ant's store,  the  defendant,  in  said  conversation,  to  and  of  the 
plaintiff,  and  of  and  concerning  plaintiff's  character,  uttered, 
spoke,  and  published,  and  declared  these  other  false,  scandal- 
ous, malicious,  and  defamatory  words,  that  is  to  say:  "I" 
(defendant  meaning)  ^' saw  you"  (plaintiff  meaning)  "take 
the  yam."  2d  set  And  again,  these  words:  ''/''(defendant 
meaning)  **have  seen  women  steal  yam  before;**  then  and  there, 
and  thereby,  meaning  that  the  plaintiff  had  been,  and  was, 
guilty  of  larceny,  and  so  understood  by  the  persons  iriio 
heard  defendant  so  speak,  to  wit,  at  the  county  aforesaid. 

We  have  italicized  the  words  which  the  jury  found  to 
have  been  spoken.  Are  these  words,  taken  in  connection 
with  the  allegations  of  the  complaint,  actionable?  They  are 
clearly  not  so  ^er  se.    There  is  no  reference  to  aoy  preced- 
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ing  paragraph  which  can  help  this  one,  if  such  can  be  the 
case  in  any  instance.  The  only  reference  is  found  in  the 
statement,  that  the  speaking  of  the  words  mentioned  in  this 
paragraph  was  ''in  another  conversation  had  on  the  same 
day  of  the  transaction  stated  in  the  first  paragraph."  There 
is  no  inducement  to  the  paragraph  in  question,  without  which 
we  think  it  is  not  sufficient  It  is  the  office  of  the  induce- 
ment to  narrate  the  extrinsic  circumstances  which,  coupled 
with  the  language  published,  affects  its  construction,  and 
renders  it  actionable;  when  standing  alone,  and  not  thus 
explained,  the  language  would  appear  either  not  to  concern 
the  plaintiff,  or  if  concerning  him,  not  to  af!ect  him  injuriously. 
This  being  the  office  of  the  inducement,  it  follows  that  if  the 
language  published  does  not  naturally  ^xAperse  refer  to  the 
plaintifll)  nor  convey  the  meaning  which  the  plaintiff  con- 
tends for,  or  if  it  is  ambiguous  or  equivocal,  and  requires 
explanation  by  some  extrinsic  matter  to  show  its  relation  to 
the  plaintiff  and  make  it  actionable,  the  complaint  must  al- 
lege, by  way  of  inducement,  the  existence  of  such  extrinsic 
matter.  When,  however,  the  language  published  is  action- 
able per  se^  when  there  is  no  ambiguity,  either  in  respect  to 
the  person  whom  the  language  concerns,  or  in  respect  to  the 
actionable  quality  of  the  language,  no  inducement  is  neces- 
sary. Hence  it  will  be  perceived  that  an  inducement  is  not 
essential  to  the  sufficiency  of  a  statement  of  a  cause  of  action 
in  every  case,  but  in  those  cases  only  where,  without  the 
fiicts  contained  in  the  inducement,  the  publication  would  not 
naturally  and  ptrse  refer  to  the  plaintiff)  nor  convey  the 
meaning  which  the  plaintiff  contends  for,  nor  be  construed 
as  actionable.  Townshend  Slander  and  Libel,  sec.  308 ;  Hays 
V.  Mitchell,  7  Blackf.  117;  Worth  v.  Butler,  7  Blackf.  251 ; 
Rodebaugh  v.  HoUingsworth,  6  Ind.  339;  Linville  v.  Eariy- 
wine,  4  Blackf.  469. 

There  is  no  allegation  in  the  paragraph  in  question  that 
any  larceny  of  yarn  had  been  committed  by  any  one,  or  that 
the  words  were  spoken  with  reference  to  any  such  crime. 
Mere  innuendoes  cannot  enlarge  the  meaning  of  the  words 
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or  supply  the  place  of  the  inducement     Ward  v.  Cofyhan^ 
30  In  A  395. 

The  code  has  not  changed  the  rule  as  to  the  necessity  for 
an  inducement  where  the  words  are  not  actionable  in  them- 
selves. The  forms  in  the  code  are  sufficient  only  in  cases 
where  the  words  are  actionable  per  se.  Ward  v.  Cofyhan^  30 
Ind.  395.  We  have  now  disposed  of  the  first  twelve  sped- 
fications  in  the  assignment  of  errors. 

We  do  not  think  it  necessary,  in  the  present  condition  of 
the  record,  to  examine  the  questions  arising  under  the  other 
assignments  of  error. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  grant  leave  to  amend  the  com- 
plaint, if  desired. 

A.  KHgore,  R.  C.  BeU,  C.  E.  Shipley,  and  R,  S.  Gregory, 
for  appellant. 

T,  y.  Sample  and  W.  March,  for  appellees. 


Porter  v.  Travis. 

Vendor  and  Purchaser.— ^jft^^r  Performance,^Coniract  far  Purdua»  of 
Land, — Measure  of  Dawiages, — ^While  ifc  vendor  may,  by  an  acdoa  for  tlie 
specific  performance  of  a  contract  against  the  vendee,  compel  the  acceptsnoe 
of  the  conveyance  of  the  land  sold  and  the  payment  of  the  pixrchase-mooeyi 
yet  when  the  suit  is  for  damages  against  the  vendee,  for  a  breach  of  the  con- 
tract in  refusing  to  accept  the  deed  and  pay  the  purchase-money,  the  meisiire 
of  damages  is  the  di£ference  between  the  contract  price  and  the  valae  of  tbe 
land  at  the  time  when  the  deed  should  have  been  accqsted,  tS.  at  that  time 
there  was  any  decrease  in  such  value. 

APPEAL  from  the  Montgomery  Common  Pleas. 
DowNEV,  J. — ^The  appellee  sued  the  appellant  upon  the  fol- 
lowing contract: 

"  Crawfordsville,  Ind.,  August  6th,  187a 
''I  have  this  day  bought  of  Charles  M.  Travis  die  east 
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half  of  lot  No.  8,  in  James  Wilson's  addition  to  Crawfords- 
ville,  Indiana^  on  the  following  conditions:  I  am  to  pay 
sixteen  hundred  dollars^  as  follows:  One  thousand  dollars  on 
the  1st  day  of  October,  1870,  two  hundred  and  thirty-five 
dollars  on  or  before  the  25th  day  of  December,  1870,  and  I 
assume  the  payment  of  the  school  fund  mortgage  on  said 
property  of  three  hundred  and  sixty-five  dollars.  Said 
Charles  M.  Travis  to  make  me  a  warranty  deed  and  give 
possession  on  the  ist  day  of  October,  1870;  also,  to  clear 
said  property  of  all  incumbrances,  except  the  said  mortgage 
in  favor  of  the  school  fund  of  three  hundred  and  sixty-five 
dollars.  J.  B.  Porter, 

"Chas.  M.  Travis/' 

The  complaint  alleges  a  performance  by  the  plaintiff  of 
his  part  of  the  contract,  and  a  failure  by  the  defendant  to 
perform  the  contract  on  his  part,  without  specifying  the  par- 
ticulars of  such  failure,  and  concludes  with  a  claim  for  dam- 
ages in  the  sum  of  five  hundred  dollars. 

The  defendant  answered  by  the  general  denial,  and  also  a 
special  paragraph.  The  special  paragraph  was,  on  motion 
of  the  plaintiff,  stricken  out  by  the  court,  but  no  question  is 
made  with  reference  to  this  ruling,  as  it  is  conceded  that  the 
same  evidence  was  admitted  under  the  general  denial  which  the 
defendant  intended  to  introduce  imder  the  special  paragraph. 

Upon  a  trial  by  jury,  there  was  a  verdict  for  the  plaintiff 
for  one  hundred  and  fifteen  dollars.  The  defendant  moved 
the  court  for  a  new  trial,  assigning  for  cause,  among  other 
things,  that  there  was  error  in  the  assessment  of  the  dama- 
ges, the  same  being  too  large.  This  motion  was  overruled, 
and  the  proper  exception  taken.  The  court  then  rendered 
judgment  for  the  plaintiff  on  the  verdict  of  the  jury.  The 
evidence  is  in  the  record  by  a  bill  of  exceptions.  The  only 
error  complained  of  is  the  refiisal  of  the  court  to  grant  a 
new  trial. 

As  we  have  arrived  at  a  conclusion  adverse  to  the  appel- 
lee on  the  question  as  to  the  amount  of  damages  assessed  by 
the  juiy  in  his  &vor,  we  have  not  thought  it  necessary  to 
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examine  the  other  reasons  assigned  for  a  new  trial.  We 
have  found  a  want  of  harmony  in  the  decisions  of  the  courts 
upon  this  question  in  actions  of  this  nature.  It  will  be  ob- 
served that  the  action  in  this  case  is  not  for  the  one  thousand 
dollars  which  the  defendant  was  to  pay  on  the  first  of  Octo- 
ber, nor  was  it  for  the  whole  amount  of  the  purchase-money. 
The  amount  of  damages  claimed  in  the  conclusion  of  the 
complaint  is  five  hundred  dollars.  The  plaintiff  could  not 
manifestly  claim  and  recover  the  whole  amount  of  the  pur- 
chase-money, not  only  because  he  does  not  claim  it  in  his 
complaint,  but  because  it  is  shown  by  the  evidence  that  he 
sold  the  land  after  the  breach  of  the  contract  by  the  defend- 
ant, on  the  1st  of  October,  1870,  to  another  party  for  fifteen 
hundred  dollars.  We  think,  in  this  case,  the  proper  meas- 
ure of  damages  must  be  either  the  difference  between  the 
contract  price  and  the  actual  value  of  the  land*at  the  time 
of  the  breach,  or  the  difference  between  the  contract  price 
and  the  value  of  the  land  at  the  time  of  the  trial.  Mr.  Sedg- 
wick, in  his  work  oh  the  measure  of  damages,  page  191, 
says:  "The  question  is  evidently  not  free  from  perplexity: 
on  the  one  hand  it  is  said  that  the  vendor  by  making  a  tend- 
er has  performed  his  contract  so  hr  as  it  lies  in  his  power, 
that  his  right  is  complete  to  the  performance  of  the  contract 
by  the  vendee,  and  that  this  performance  is  the  payment  of 
the  purchase-money.  But  on  the  other  side,  it  is  replied  with 
great  force;  that  the  recovery  cannot  pass  the  fee  of  the  land, 
that  the  legal  seisin  still  remains  as  at  first,  that  the  vendor 
has  not  parted  with  his  property,  that  if  the  land  has  not  fallen 
in  price,  he  has  lost  nothing,  that  the  common  law  gives  dam- 
ages for  none  but  actual  loss;  and  it  is  insisted  that  the  true 
measure  of  damages  in  such  case,  is  the  difference  between 
the  stipulated  price  and  the  actual  value  at  the  time  of  breach, 
or  perhaps  at  the  time  of  trial." 

In  our  judgment,  there  is  no  good  reasoii  for  fixing  the 
damages  at  the  difference  between  the  contract  price  and  the 
value  of  the  land  at  the  time  of  the  trial.  This  rule,  depend- 
ing upon  the  value  of  the  property  at  the  time  of  the  triali 
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might  disappoint  a  plaintiff  in  the  recovery  of  any  dama- 
ges on  account  of  a  decrease  in  the  value  of  the  property 
after  the  action  was  brought  In  Sawyer  v.  Mclntyre,  18 
Vt.  27,  that  court  said:  **  Where  a  party  agrees  to  make  a 
purchase  of  property,  and  then  refuses  to  proceed  in  the 
purchase  and  take  the  property,  the  loss  of  the  bargain  con- 
stitutes the  proper  rule  of  damages,  because  the  property 
never  passed,"  This,  however,  was  an  action  for  not  re- 
ceiving personal  property  which  the  defendant  had  purchased 
of  the  plaintiff 

In  Tripp  V.  Bishop,  56  Pa.  St  424,  it  was  held  that,  "If  a 
contract  is  not  within  the  statute  of  frauds,  or  if  the  parties 
have  done  all  the  statute  requires^  the  price  the  purchaser 
agreed  to  pay  is  the  measure  of  damages.'* .  In  this  case  a 
deed  had  been  tendered,  was  still  awaiting  the  acceptance  of 
the  defendants,  and  the  lands  had  not,  as  in  this  case,  been 
conveyed  to  another  party. 

In  RicJtards  v.  Edick^ij  Barb.  260,  which  was  upon  a  writ- 
ten contract  for  the  sale  of  real  estate,  by  the  vendor  against 
the  vendee,  a  deed  having  been  tendered  and  refused,  the 
court  uses  this  language:  ''Again,  it  is  insisted  by  the  coun- 
sel of  the  defendant,  that  the  measure  of  damages  assumed 
in  the  first  count,  viz.  the  purchase  price  of  the  land,  is  not 
the  true  one.  He  argues  that  the  title  to  the  land  does  not 
pass  by  the  tender  of  a  deed  to  the  defendant,  and  the  plain- 
tiff's continued  readiness  to  deliver  it;  and  that  the  true 
measure  of  damages  is  the  excess  of  the  contract  price  over 
the  actual  value  of  the  land ;  and  that  inasmuch  as  there  is 
no  averment  of  such  excess  of  the  purchase  price,  and  no 
other  damage  claimed,  the  one  hundred  dollars,  part  of 
the  one  thousand  seven  hundred  dollars  which  the  plaintiff 
admits  to  have  been  paid,  more  than  balances  the  nominal 
damages  arising  on  the  breach  of  the  contract  by  the  defend- 
ant The  counsel  is  certainly  sustained  in  his  position,  as  to 
the  true  measure  of  damages,  by  the  decision  of  the  court  in 
Ledrd  v.  Pint,  7  M.  8c  W.  474.  It  also  seems  to  me,  that 
were  it  a  new  question  in  this  State,  there  would  be  great 
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reason  for  adopting  the  principle  which  is  now  held  to  he 
law  in  the  English  courts.  Because^  what  is  sought  to  be  re- 
covered is  damages  for  the  violation  of  the  defendant's  cxm- 
tract,  by  which  the  plaintiff  has  suffered  loss.  But  in  the 
case  of  an  agreement  for  land,  the  title  does  not  pass  by  a 
tender  of  the  deed ;  nor  does  it  pass  by  operation  of  law  on 
the  recovery  of  a  judgment  for  the  purcliase  price,  as  is 
sometimes  true  of  personal  property.  It  is  a  case,  there- 
fore, where  the  plaintiff  holds  the  title  to  the  land,  and  re- 
covers its  full  value  expressed  in  the  contract;  and  after 
judgment,  when  the  defendant  seeks  to  obtain  the  land,  a 
court  of  law  is  without  the  power  of  affording  him  any  relicE 
It  is  true,  a  court  of  equity  may  order  a  conveyance;  but  in 
the  mean  time  some  third  person  may  have  recovered  a  judg* 
ment  against  the  plaintiff)  and  rendered  his  deed  worthless. 
The  English  rule  would,  therefore,  seem  to  be  more  in  ac- 
cordance with  general  principles,  and  more  in  analogy  to  the 
action  for  not  accepting  personal  property,  as  wheat,  or  other 
commodity  which  the  defendant  has  purchased  and  con- 
tracted to  receive  and  pay  for.  There  is  no  necessity  for  ibe 
exercise  of  this  jurisdiction,  for  the  court  of  chancery  is 
competent  to  order  a  specific  performance  of  the  agreemeoti 
and  at  the  same  time,  to  see  that  a  valid  deed,  conveying  &e 
title,  is  delivered,  on  the  payment  of  the  contract  price." 
But  the  court  proceeds  to  say  that  the  rule  has  been  too  well 
settled  and  too  long  established  in  that  state,  that  on  an 
agreement  relating  to  real  estate,  on  tendering  a  deed  and 
offering  to  perform  his  agreement,  the  vendor  may  recover 
the  purchase-money  in  an  action  at  law,  to  be  disturbed, 
especially  by  a  tribunal  below  that  of  last  resort. 

In  T/te  Inhabitants  of  Alna  v.  Plummer,  4  Greenl.  258, 
which  was  an  action  to  recover  the  price  of  a  pew,  regarded 
as  r^al  estate,  it  was  held  that,  where  real  estate  is  sold  by 
auction,  and  a  written  memorandum  made  of  the  sale  by  the 
auctioneer,  and  a  deed  tendered  to  the  purchaser,  which  he 
refuses,  the  measure  of  damages  against  him  is  ^e  price  at 
which  the  land  was  struck  ofi^  with  interest,  although  the 
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title  remains  as  before,  the  purchaser  having  his  remedy 
upon  the  same  contract,  should  the  seller  refuse  to  deliver 
the  deed  upon  a  new  demand. 

In  the  case  of  Laird  v.  JPim,  sufira,  the  rule  is  laid  down 
as  follows :  **  The  measure  of  damages,  in  an  action  of  this 
nature,  is  the  injury  sustained  by  the  plaintiff  by  reason  of 
the  defendants  not  having  performed  their  contract  The 
question  is,  how  much  worse  is  the  plaintiff  by  the  diminution 
in  value  of  the  land,  or  the  loss  of  the  purchase-money,  in  con- 
sequence of  the  non-performance  of  the  contract?  It  is  clear 
he  cannot  have  the  land  and  its  value  too.  A  party  cannot 
recover  the  full  value  of  a  chattel,  unless  under  circum- 
stances which  import  that  the  property  has  passed  to  the 
defendant,  as  in  the  case  of  goods  sold  and  delivered,  where 
they  have  been  absolutely  parted  with,  and  cannot  be  sold 
again." 

Mr.  Sedgwick  says:  "In  England,  when  the  vendee  re- 
fuses to  perform,  the  measure  of  damages  is  held  to  be  the 
difference  between  the  price  fixed  in  the  contract,  and  the 
value  at  the  time  fixed  on  for  delivering  the  deed.  It  fol- 
lows that  if  the  property  does  not  fall  in  value,  the  vendor 
can  recover  nothing."    Page  190. 

We  suppose  the  doctrine  to  be  well  settled  in  this  State 
that  the  vendor  may,  by  an  action  for  the  specific  perform- 
ance of  the  contract  against  the  vendee,  compel  the  accept- 
ance of  the  conveyance  and  the  payment  of  the  purchase- 
money.  But  we  are  not  referred  to  any  case,  nor  have  we, 
in  a  limited  search,  found  any  case  where  this  court  has  fixed 
the  rule  which  is  to  govern  as  to  the  measure  of  damages 
in  an  action  by  the  vendor  against  the  vendee  for  not  accept- 
ing the  deed  and  paying  the  purchase-money. 

In  the  case  under  consideration,  as  we  have  already  stated, 
there  could  not  be  a  recovery  for  the  whole  amount  of  the 
purchase-money.  We  think  the  rule  which  must  govern  in 
this  case,  as  it  presents  itself  to  us,  is  that  which  is  recog- 
nized as  the  rule  in  the  English  courts,  that  is,  the  difference 
Vol.  XL.— 36 
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between  the  contract  price  and  the  value  of  the  lands  at  the 
time  when  the  deed  should  have  been  accepted.  Travis  tes* 
tiiied,  that  the  lot  was  sold  at  one  thousand  six  hundred  dol- 
lars, which  is  shown  by  the  contract  also,  and  that  when  he  sold 
it;  it  sold  for  one  thousand  five  hundred  dollars^  which  was  its 
value  then.  But  he  does  not  state  when  the  sale  was  made. 
Britton,  a  witness  for  the  plaintifl)  however,  supplies  the  neces- 
sary facts  by  stating  that  on  the  ist  day  of  October,  1870,  die 
property  was  worth  one  thousand  six  hundred  dollars,  and 
that  it  was  not  sold  until  the  4th  of  November  following. 
This  is  the  only  evidence  as  to  the  value  of  the  property  ^ 
the  time  when  the  breach  of  the  contract  occurred,  and  must 
control  so  far  as  that  fact  is  concerned.  Appljdng  the  rule, 
which  we  think  must  be  applied  to  the  case,  and  it  is  seen 
that  the  damages  were  excessive,  and  that  a  new  trial  shotdd 
have  been  granted. 

The  judgment  is  reversed,  with  costs,  and  the  caose  re* 
manded  for  a  new  trial. 

P.  S.  Kennedy  and  M.  D.  White ^  for  appellant 

L.  Wallace  and  jF.  M.  Butler,  for  appellee. 


Kleizer  et  ux.  z^,  Syhmes. 

Practicb.— ^l^oif  to  Strike  Out,Sin  of  £xc€^tums.'-~VnLen  a  modonto 
strike  out  a  peragn^  of  a  pleading  is  overruled,  this  ruling  must  be  resentd 
by  bill  of  exceptions,  to  be  available  on  appeal. 

Slander. — yustification. — Pleading, — ^In  an  action  for  slanderous  words  spokea 
by  the  defendant,  he  justified,  on  the  ground  that  he  was  the  pastor  of  the 
church  of  which  the  plaintiff  was  a  member;  that  by  the  rules  and  regs- 
lations  of  the  church  die  ruling  elders  composed  the  session  of  the  duodi, 
and  the  pastor  was  the  moderator  thereof;  and  that  if  said  woids  were  ^oko* 
they  were  used  in  the  couise  of  church  discipline,  to  the  session,  in  the  \nfr 
ress  of  the  investigation  of  certain  rumors  against  the  chastity  of  the  plain- 
tiff, a  certain  rule  of  the  church,  of  which  a  copy  was  set  out,  anthorizifl? 
the  investigation  of  charges  of  crimes,  and  were  spoken  without  malice,  snd 
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in  good  faith.  In  a  second  paragraph  of  answer  it  was  alleged  that  the  words, 
if  spoken,  were  spoken  to  a  member  of  the  session  who  had  not  attended  a 
meeting  of  the  session,  and  in  commttnicating  to  him  the  charges,  etc.,  which 
defendant  did  by  direction  of  the  session,  without  malice. 

Heid,  that  it  was  not  necessary  to  set  out  with  the  paragraphs  of  answer  the  rules 
constituting  the  elders  a  session  and  the  pastor  the  moderator  thereof. 

HM,  also,  that  it  was  no  objection  to  the  paragraphs  that  they  neither  demed 

'  nor  admitted  in  terms  the  speaking  of  the  words,  as  the  statute  provides  that 
what  is  not  specifically  denied  shall  be  taken  as  true  in  the  pleading. 

SStId,  also,  that  the  paragraphs  of  the  answer  were  good,  and  that  the  word 
«  crimes,"  in  the  ndes,  was  not  confined  to  statutory  crimes,  but  included  a  vio* 
lation  of  the  moral  law  or  of  duty  as  a  member  of  the  church.  Written 
charges  were  not  necessary  to  authorize  the  investigation.  Pettit,  C  J.|  dis- 
sented. 

APPEAL  from  the  Boone  Circuit  Court 

Downey,  J. — ^The  appellants  sued  the  appellee  for  slander- 
ous words  spoken  by  the  defendant  of  the  female  plaintiff, 
charging  her  with  adultery.  There  are  two  paragraphs  in 
the  complamt.  The  first  alleges  the  speaking  of  the  slan- 
derous words  in  the  presence  and  hearing  of  N.  Kellogg, 
N.  Bryan,  and  others ;  the  second  charges  the  speaking  of 
other  words  in  the  presence  and  hearing  of  Richard  Brand, 
No  question  is  made  as  to  the  sufficiency  of  the  complaint. 

The  defendant  answered  in  three  paragraphs;  the  first 
and  second  were  special,  and  the  third  was  the  general  de- 
nial. The  plaintiffs  moved  the  court  to  strike  out  the  first 
and  second  paragraphs  of  the  answer,  because  the  matters 
set  up  therein  might  be  given  in  evidence  under  the  general 
denial.  This  motion  was  overruled,  but  the  point  was  not 
reserved  by  bill  of  exceptions,  and  is  not  before  us,  though 
it  is  assigned  as  error.  The  plaintiffs  then  demurred  sepa- 
rately to  the  first  and  second  paragraphs ;  their  demurrers 
were  overruled,  and  they  excepted. 

The  first  and  second  paragraphs  are  as  follows : 

"  1st  Par.  The  defendant,  for  answer  to  the  first  paragraph 
of  the  plaintiffs'  complaint  herein,  says  that  at  the  time  men- 
tioned' in  the  plaintiffs*  first  paragraph  of  complaint,  to  wit, 
the  25th  day  of  November,  1868,  and  long  before,  this  defend- 
ant was  the  pastor  and  in  charge  of  the  Presbyterian  Church 


$64  SUPREME  COURT  OF  INDIANA. 

Kleizer  ct  ux,  v,  Symmes. 

of  Lebanon,  Indiana,  and  that  Norman  P.  Kellogg,  Horace 
C.  Wheeler,  Nathaniel  Bryan,  James  S.  Hamilton,  David  M. 
Burns,  and  Richard  Brand  were  ruling  elders,  and  as  such, 
constituted  the  session  for  the  government  of  said  churcb, 
and  the  defendant,  as  pastor,  by  the  rules  and  regulations 
for  the  government  of  the  same,  was  moderator  and  a  mem- 
ber of  said  session;  that  the  plaintifis  then  were,  and  had 
been  for  a  long  time   before  said  time,  members  of  said 
church,  and  subject  to  its  rules  of  discipline ;  that  the  elders 
and  said  pastor,  composing  said  session  aforesaid,  'did  then 
and  there,  at  said  time  mentioned  in  said  first  paragraph  of 
said  complaint,  meet  as  a  session,  having  been  called  together 
by  this  defendant,  at  the  special  instance  and  request  of  said 
plaintiff  Henry  G. ;  that  whatever  words  were,  at  said  meet- 
ing of  said  session,  by  said  defendant,  spoken  in  the  pres- 
ence of  said  plaintiff  Henry  G.,  to  said  elders  or  to  said 
Henry  G.,  of  and  concerning  the  said  plaintiff  Fiances  A, 
and  of  and  concerning  her  said  character  for  virtue  and 
chastity,  if  any,  were  by  him  so  spoken  as  said  pastor  afore- 
said, and  in  the  regular  course  of  church  discipline,  and  in 
accordance  with  the  following  rule,  adopted  for  the  govern- 
ment of  said  church  in  like  cases,  which  is  copied  herewith 
and   made  a  part  hereof,  to  wit:     'Where  any  person  is 
charged  with  a  crime,  not  by  an  individual  or  individuals 
coming  forward  as  aqcusers,  but  by  general  rumor,  the  proper 
judicatory  is  bound  to  take  immediate  cognizance  of  the 
affair.'     That  certain  general  rumors,  derogatory  to  the  char- 
acter of  the  said  plaintiff  Frances  A.  for  chastity  and  virtue, 
had,  before  said  time  mentioned  in  said  first  paragraph,  come 
to  the  knowledge  of  said  session  and  defendant,  and  that 
said  rumors  had  become  general  and  widely  spread,  and  were 
rather  gaining  strength  than  declining,  by  which  it  was  made 
the  duty  of  said  session,  and  defendant  as  a  member  there- 
of, to  investigate  and  inquire  into  said  rumors  regarding  said 
plaintiff  Frances  A.,   she  being   a  member  of  their  said 
church ;  and  that  whatever  words,  or  conversation,  or  charges, 
if  any,  were  made  and  uttered  by  said  defendant,  at  said 
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meeting  of  said  session,  were  only  spoken  and  uttered  in 
the  progress  of  the  investigation  of  said  general  rumors, 
made  obligatory  upon  said  session  by  said  rule  aforesaid, 
and  were  so  uttered  and  spoken  without  any  malice  what- 
ever, secretly,  confidentially,  and  in  good  faith,  without  any 
intention  whatever  to  injure  the  good  name,  fame,  or  charac- 
ter of  said  plaintiff  Frances  A.,  but  only  in  the  discharge  of 
the  duties  devolved  on  said  defendant  by  virtue  of  his  said 
office,  and  in  the  regular  course  of  church  discipline.  Where- 
fore the  defendant  prays  judgment  for  costs,  and  other 
proper  relief. 

"Par.  2d.  The  defendant,  for  answer  to  the  second  para- 
gfraph  of  the  plaintiffs'  complaint  herein,  says  that  at  the 
time  mentioned  in  the  second  paragraph  of  plaintiffs'  com- 
plaint herein,  and  long  before,  this  defendant  was  the  pastor 
and  in  charge  of  the  Presbyterian  Church  of  Lebanon,  In- 
diana, and  that  Norman  P.  Kellogg,  Horace  C.  Wheeler, 
Nathaniel  Bryan,  James  S.  Hamilton,  David  M.  Bums,  and 
Richard  Brand  were  ruling  elders,  and  as  such  constituted 
the  session  for  the  government  of  said  church,  and  the  de- 
fendant, as  pastor,  by  the  rules  and  regulations  for  the  gov- 
ernment of  said  church,  was  moderator  and  a  member  of 
said  session ;  that  the  plaintiffs  were,  and  had  been  for  a  long 
time  before  said  time,  members  of  said  church,  and  subject 
to  its  rules  of  discipline ;  that  certain  general  rumors,  derog- 
atory to  the  character  of  the  said  Frances  A.  for  chastity 
and  virtue,  had  come  to  the  knowledge  of  defendant  and 
members  of  said  session,  before  said  time  mentioned  in  said 
second  paragraph  of  plaintiffs'  complaint ;  that  said  rumors 
had  become  general  and  widely  spread,  and  were  rather  gain- 
ing strength  than  declining,  by  which  it  became  and  was  the 
duty  of  defendant  and  said  session,  in  the  discharge  of  their 
duties  as  officers  of  said  church,  to  investigate  and  inquire 
into  said  rumors  regarding  the  character  of  said  plaintiff 
Frances  A.,  she  being  a  member  of  said  church,  by  and  on 
account  of  a  certain  rule,  adopted  for  the  government  of  said 
church  in  like  cases,  which  is  copied  herewith  and  made  a 
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part  hereof,  and  is  as  follows,  to  wit :  '  Where  any  person  is 
charged  with  a  crime,  not  by  an  individual  or  individuals 
coming  forward  as  accusers,  but  by  general  rumors>  the 
proper  judicatory  is  bound  to  take  immediate  cognizance  of 
the  aflfair/  That  in  pursuance  of  said  rule,  and  for  the  pur- 
pose of  investigating  said  rumors,  as  a  session,  the  same 
being  the  proper  judicatory  of  said  church,  this  defendant 
and  a  portion  of  said  session  had,  previous  to  said  time  men- 
tioned by  plaintififs  in  said  second  paragraph,  to  wit,  on  the 
nth  day  of  November,  1868,  had  a  meeting,  and  had  con- 
sulted and  freely  talked  over  said  rumors,  and  at  said  meet- 
ing said  Brand,  a  member  of  said  session,  was  not  present, 
and  said  defendant  was,  by  the  members  of  said  session 
present  at  said  meeting,  appointed  and  requested  to  inform 
said  Brand  of  said  consultation  and  the  investigation  of  said 
rumors  by  said  session  at  said  meeting,  and  to  request  said 
Brand  to  be  present  at  the  next  meeting  of  said  session] 
that  whatever  words,  phrases,  or  reports  were  spoken  or 
uttered  by  said  defendant,  in  his  said  conversation  with  said 
Brandy  at  or  about  the  time  mentioned  in  said  second  para- 
graph of  ^laintifTs'l  complaint,  or  at  any  other  time,  of  and 
concerning  said  plaintiff  Frances  A.,  or  of  and  concerning 
her  character  for  chastity  and  virtue,  were  by  said  defendant 
so  uttered  and  spoken  in  his  official  capacity,  and  in  accord- 
ance with  his  instructions  from  said  session ;  that  all  of  his 
communications  to  said  Brand  regarding  the  said  plaintiff 
and  her  character  were  by  him  made,'  if  any,  secretly,  confi- 
dentially, and  in  good  faith,  without  any  malice  whatever, 
and  without  any  intention  whatever  to  injure  the  good  name, 
fame,  or  character  of  said  plaintiff  Frances  A.,  but  only  in 
the  discharge  of  the  duties  devolved  upon  the  said  defend- 
ant by  virtue  of  his  said  office,  and  in  the  regular  course  of 
church  discipline,  and  to  said  Brand  as  a  member  of  said 
judicatory." 

Upon  the  overruling  of  the  demurrers  to  the  first  and 
second  paragraphs  of  the  answer,  the  plaintiffs  refused  to 
reply  to  them,  or  to  plead  further,  and,  thereupon,  final  judg- 
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inent  was  rendered  in  favor  of  the  def<^dant  The  action 
of  the  court  in  overruling  these  demurrers  is  the  only  ques- 
tion in  the  case. 

The  first  ground  of  objection  urged  against  the  paragraphs 
is,  that  the  rules  and  regulations  of  the  church  by  which 
the  ruling  elders  are  constituted'  the  session  of  the  church, 
and  by  which  the  pastor  is  made  moderator,  or  copies 
thereof,  are  not  filed  with  the  paragraphs  of  the  answer.  It 
is  contended  that  sec.  78,  2  G.  &  H.  104,  which  provides, 
that  when  any  pleading  is  founded  on  a  written  instrument, 
or  on  account,  the  original,  or  a  copy  thereof,  must  be  filed 
with  the  pleading,  is  applicable  to  the  case,  and  requires  the 
filing  of  such  original  or  copy.  We  do  not  think  so.  The 
rules  and  regulations  in  question  are  neither  a  written  instru- 
ment, nor  an  account,  within  the  meaning  of  the  section  in 
question.    Lytle  v.  Lytle,  37  Ind.  281. 

It  is  further  objected  to  the  paragraphs  that  they  ought 
to  expressly  admit  the  speaking  of  the  words,  and  then  pro- 
ceed to  allege  the  matter  in  justification,  whereas  they  do 
not  so  admit  the  speaking  of  the  words.  We  do  not  see 
,how  this  can  be  a  valid  objection  to  the  paragraphs  of  the 
answer,  for  the  reason  that  it  is  expressly  enacted  in  the  code 
that  every  material  allegation  of  the  complaint  not  specifically 
controverted  by  the  answer,  and  every  material  allegation  of 
new  matter  in  the  answer  not  specifically  controverted  by  the 
reply,  shall,  for  the  purposes  of  the  action,  be  taken  as  true. 
2  G.  &  H.  100,  sec.  74.  The  first  and  second  paragraphs 
of  the  answer  certainly  do  not  specifically,  or  in  any  other 
way,  deny  the  speaking  of  the  words.  The  speaking  of 
the  words  is,  therefore,  admitted.  Here,  so  far  as  the  ob- 
jections in  the  briefs  of  counsd  for  the  appellants  are  con- 
cerned, we  might  stop,  but  we  ought,  probably,  to  present 
the  points  involved  a  little  more  fully. 

The  doctrines  of  the  law  relating  to  cases  of  this  kind  are 
quite  well  settled,  although  there  have  been  few  occasions  to 
apply  them  in  the  cases  which  have  come  before  this  court. 
In  Coombs  v.  Rose^  8  Blackf.  155,  it  was  said:  "We  have  no 
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doubt  that  words  spoken  or  written,  in  the  regular  course  of 
church  discipline,  to  or  of  members  of  the  church,  have,  as 
among  the  members  themselves,  very  properly  been  held  to 
be  privileged  communications,  and  not  actionable  unless 
express  malice  be  shown  in  the  speaker  or  publisher."  But 
it  was  held  in  that  case  that  "an  accusation  made  by  a  mem- 
ber of  a  church,  in  the  regular  course  of  church  discipline, 
against  a  person  not  a  member,  cannot,  as  to  him,  be  con- 
sidered as  a  privileged  communication,"  and  upon  this 
point  the  case  turned,  the  plaintiff  not  being  a  member  of 
the  church.  We  have  examined  the  cases  cited  in  the  above- 
named  case,  and  will  refer  to  them  briefly.  TAe  King  v.  Hart^ 
I  W.  Bl.  38Q,  was  a  case  where  it  was  held  that  the  expul- 
sion of  the  plaintifl)  who  was  a  quakeress,  ''for  not  practis- 
ing the  duty  of  self-denial,"  the  reason  being  entered  in  the 
books  of  the  meeting,  and  signed  by  the  defendant,  who  was 
the  clerk  of  the  meeting,  a  copy  of  the  entry  having  been 
delivered  to  her  by  the  defendant  at  her  request,  being  the 
only  publication  thereof,  was  not  actionable  without  proof 
of  express  malice.  In  Remington  v.  Congdon^  2  Pick.  310, 
the  same  point  was  decided,  but  as  the  parties  were  not  bodi 
members  of  the  church,  the  accuser  not  being  a  member,  it 
became  a  question  whether  he  could  justify  himself  on  the 
ground  that  the  communication  was  privileged.  It  was 
held  that  as  the  member  had  intimated  a  desire  or  willing- 
ness to  have  the  matter  investigated  upon  a  written  accusa- 
tion, the  party  making  such  written  accusation  was  en- 
titled to  the  protection  of  the  rule  relating  to  privil^ned 
communications,  and  that  he  was  not  liable  in  the  absence 
of  express  malice. 

In  yarvis  v.  Hatheway^  3  Johns.  180,  the  words  proved  to 
have  been  spoken  were,  "you  are  guilty  of  forgery."  Upon 
cross  examination  of  the  witness,  it  appeared  that  the  words 
were  spoken  at  a  meeting  of  the  parties,  before  the  witnesses 
C.  and  D.,  the  persons  in  whose  presence  and  hearing  the 
words  were  proved  to  have  been  spoken,  who  were  two 
members  of  the  same  church  to  which  the  parties  belongedf 
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and  who  were  convened  "for  the  express  purpose  of  taking 
the  second  step  of  labor  in  church  discipline,  and  were  with 
the  parties  alone,  and  acting  under  the  rules  of  the  church, 
and  in  pursuance  of  the  precept  or  rule  contained  in  the 
1 8th  chapter  of  the  Evangelist  Matthew."  The  defendant 
called  no  witnesses.  The  court  before  which  the  case  was 
tried  left  it  to  the  jury  to  decide  whether  there  was  evidence 
that  the  words  were  spoken  maliciously  or  with  a  defamatory 
intention.  The  Supreme  Court  said,  Spencer,  J.,  delivering 
the  opinion :  *'  I  am  perfectly  satisfied  that  the  charge  to  the 
jury  was  not  only  correct,  but  that  no  other  charge  could 
have  been  legally  given.  It  is  manifest  from  the  case  that 
the  words  were  uttered  in  the  course  of  church  discipline  by 
the  defendant  to  the  plaintiflfj  who  were  both  church  mem- 
bers, and  whether  such  discipline  was  proper  or  not  is  not  a 
point  for  us  to  determine.  Every  sect  of  Christians  are  at 
liberty  to  adopt  such  proceedings  for  their  regulation  as 
they  see  fit,  not  inconsistent  with  law  or  injurious  to  the  rights 
of  others.  In  actions  of  slander  it  is  of  the  essence  of  the 
action,  that  the  words  be  spoken  maliciously,  and  that,  as  a 
matter  of  fact,  belongs  to  the  jury  to  determine." 

In  O'Donaghue  v.  LT  Govern^  23  Wend.  26,  the  plaintiff 
was  a  priest  of  the  Roman  Catholic  Church,  and  the  defend- 
ant, a  member  of  the  same  church,  had  sent  a  written  com- 
munication to  the  bishop  of  the  diocese,  in  which  he 
charged  the  priest  with  having  collected  money  for  the  pur- 
pose of  building  a  church,  which  money  he  put  into  his 
pocket,  keeping  no  account  of  the  contributions,  etc.,  and 
concluding  by  saying,  "this  is  the  last  we  heard  of  our 
priest."  It  was  held  that  the  communication  was,  prima  facic^ 
a  privileged  one,  that  if  made  in  good  faith  an  action  for 
slander  would  not  lie  against  the  party  presenting  it;  but 
that  if  the  representation  was  false  or  impertinent,  made 
without  probable  cause  or  belief  in  its  truth,  the  action  would 
lie,  and  that  the  onus  of  proving  its  falsehood  and  malice 
was  on  the  plaintiff.  It  was  also  held  that  a  plea  of  privi- 
leged communication  omitting  to  deny  the  falsehood  and 
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malice  of  the  charge,  and  not  insisting  upon  probable  cause, 
was  bad. 

In  Dial  v.  Hotter,  6  Ohio  St.  228,  the  slanderous  charge 
was  that  the  plaintiff  had  wilfully,  etc.,  plowed  up  and 
removed  a  comer-stone,  that  he  had  been  guilty  of  fidse- 
hood,  and  had  committed  an  assault  and  battery.  The  de- 
fendant, among  other  answers,  pleaded  that  he  and  the  plain- 
tiff  were  members  of  the  Methodist  Episcopal  Church,  and 
that,  without  the  malice  imputed  to  him  in  the  declaration, 
he  did  exhibit  to  the  branch  of  said  church  of  which  they 
were  members,  according  to  the  usages  and  discipline 
thereof^  the  several  charges  and  specifications  against  the 
said  Holter,  for  the  purpose  of  bringing  him  to  trial  on  said 
charges  before  a  committee  of  said  church,  according  to  the 
usages  and  discipline  thereof,  and  that  afterward  the  same 
came  on  for  trial  before  a  committee  of  said  church,  and  was 
then  and  there  tried,  and  that  this  is  the  same  matter  chained 
against  said  Dial  in  said  first  count,  etc. 

The  plaintiff  replied  to  this,  that  the  said  Dial,  for  thepur- 
pose  of  harming,  defaming,  and  injuring  him,  did  wilfully 
and  maliciously  exhibit  to  the  said  church  said  charges  and 
specifications  in  the  plea  mentioned,  etc.  With  reference  to 
the  plea,  and  the  replication  thereto,  the  court  uses  this  lan- 
guage: "The  special  plea  to  the  first  count  of  the  declara- 
tion attempts  to  repel  any  malicious  and  slanderous  inten- 
tions in  making  the  publication.  Both  parties  were  mem- 
bers of  a  religious  church,  whose  discipline  authorizes  and 
makes  it  the  duty  of  those  who  fall  out,  or  differ  in  their 
secular  affairs,  to  come  before  the  body  of  which  they  con- 
stitute a  part,  and  have  an  investigation  into  and  settlement 
of  disputes  between  them.  For  this  purpose,  either  may 
prefer  his  petition  to  the  church,  specifying  the  cause  of 
complaint  he  has  against  his  brother  member.  By  this 
means  the  subject  is  brought  ofHcially  to  the  notice  of  those 
charged  with  its  adjudication.  Having  this  clearly  author- 
ized right  to  thus  appear  in  the  character  of  a  petitioner,  and 
to  ask  for  a  hearing  and  decision^  according  to  the  rules  which 
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all  of  the  members  undertake  to  observe,  he  may  pursue  it, 
whenever  necessary,  against  another  member,  subject  to  this 
restriction — he  must  not  institute  the  proceeding  maliciously. 
He  cannot  shield  himself,  under  the  cover  of  church  privi- 
lege, from  an  intentional  and  wilful  attack  upon  another's 
character,  under  pretence  of  inviting  a  religious  inquiry  into 
the  charges  he  makes.  The  declaration  avers  that  the  de- 
fendant charged  the  plaintiff  with  'knowingly  and  mali- 
ciously removing  the  comer-stone.'  This  the  defendant,  in 
his  plea,  says  he  did  without  malice,  for  the  purpose  of 
bringing  the  plaintiff  to  trial  on  the  charge  before  a  com- 
mittee of  the  church.  The  plaintiff  replies  that  the  defend- 
ant wilfully  and  maliciously  exhibited  the  charge  to  the 
church,  for  the  purpose  of  harassing,  injuring,  and  defaming 
him.  It  thus  becomes  a  question  of  fact  for  the  jury  to  de- 
cide, whether  the  defendant  in  preferring  the  charge  was 
governed  by  a  sense  of  Christian  duty  and  his  obligations 
to  the  rules  of  the  church,  or  whether  those  pure  and  com- 
mendable principles  were  disregarded  by  him,  and  an  evil 
and  malignant  desire  to  degrade  and  injure  his  neighbor  per- 
mitted to  control  his  action.  This  issue  the  parties  them- 
selves made,  and  when  settled  by  verdict,  must  be  conclusive, 
unless  the  court  should  set  the  finding  aside.  The  jury 
found  that  the  charge  was  maliciously  made — ^that  the  de- 
fendant exceeded  the  privilege  of  a  church  member,  and 
should  be  held  for  the  injury  committed  while  thus  acting 
contrary  to  the  object  and  spirit  of  the  discipline.  It  was 
not  erroneous  to  allow  the  jury  to  pass  upon  the  question 
thus  made  up  by  the  parties. 

"  It  is  said,  however,  that  the  replication  does  not  deny 
probable  cause  on  the  part  of  the  defendant  to  make  the 
charge.  This  was  not  necessary.  The  replication  was  good 
without  it  If  there  was  any  necessity  to  aver  or  to  nega- 
tive the  existence  of  probable  cause,  on  the  part  of  the  de- 
fendant, that  necessity  rested  with  the  defendant.  It  was 
incumbent  on  him  to  place  a  full  and  perfect  defence  upon 
the  record.    Whatever  defect,  therefore,  attaches  to  the 
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pleadings  by  the  omission  of  those  words,  is  chargeable  to 
the  plea.  For  if  the  principFe  before  alluded  to  be  correct, 
that  such  publication  as  that  made  by  defendant  is  only 
privileged  when  made  in  strict  compliance  with  the  rules  of 
the  church  and  in  good  faith,  without  malice,  it  follows  that 
the  plaintiff  was  only  bound  to  answer  a  general  denial  of 
malice,  by  a  re-aflSrmance  of  it.  Hence  if  the  demurrer  to 
the  replication  had  been  sustained,  as  it  is  claimed  ought  to 
have  been  done,  the  judgment  of  the  court  would  have 
reached  the  plea,  and  set  it  aside  for  insufficiency.  We 
think  that  the  demurrer  was  correctly  overruled." 

In  Wliitaker  v.  Carter,  4  Ired.  461,  it  was  held,  that  in  an 
action  for  slander,  in  charging  the  plaintiff  with  perjury,  it 
is  competent  for  the  defendant  to  show  that  the  words  were 
uttered  before  a  tribunal  of  a  religious  society,  of  which  the 
plaintiff  and  defendant  were  both  members,  for  the  purpose 
of  disproving  malice.  But  the  decision  of  such  tribunal  is 
incompetent  evidence. 

.  In  Famsworth  v.  Starrs,  5  Cush.  412,  it  was  held  that 
when  a  sentence  of  excommunication  from  the  church  was 
read  by  the  pastor  on  Sunday,  in  the  presence  and  hearing 
of  the  congregation,  in  which  was  recited  that  the  offender 
had  "clearly  violated  the  seventh  commandment,"  etc.,  this 
was  held  a  privileged  communication.     It  was  further  stated 
that  Congregational  churches,  in  that  commonwealth,  have 
authority,  to  which  any  member,  by  entering  into  the  church 
covenant,  submits,  to  deal  with  their  members  for  immoral 
and  scandalous  conduct;  and  for  that  purpose  to  hear  com- 
plaints, to  take  evidence,  to  decide,  and  upon  conviction,  to 
administer  punishment  by  way  of  rebuke,  censure,  suspen- 
sion, and  excommunication;  and  all  persons  who  participate 
in  the  exercise  of  this  authority,  whether  by  complaint,  giv- 
ing testimony,  acting  and  voting,  or  pronouncing  the  result, 
orally  or  in  writing,  provided  they  act  in  good  faith,  and 
within  the  scope  of  the  authority  of  the  church,  are  pro- 
tected. 

Without  the  examination  of  other  cases^  we  will  simply 
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refer  to  the  following  other  authorities:  Fairciild  v.  Adams, 
1 1  Cush.  549;  Shelton  v.  Nance,  7  B.  Mon.  128;  Holt  v.  Par- 
sons, 23  Texas,  9;  Bradley  v.  Heath,  12  Pick.  163;  Smith  v, 
Youmans,  3  Hill  S.  C.  85 ;  Townshend  Slander  &  Libel,  sees, 
233  and  234. 

The  first  paragraph  of  the  answer  in  question  alleges  that 
the  parties  were  both  members  of  the  church;  that  the  words 
alleged  to  have  been  spoken  were  spoken  in  the  regular 
course  of  church  discipline,  etc.,  to  the  session,  in  the  prog- 
ress of  the  investigation  of  the  alleged  rumors,  without  any 
malice  whatever,  and  in  good  faith. 

The  words  referred  to  in  the  second  paragraph  of  the  an- 
swer are  alleged  to  have  been  spoken  by  the  defendant  to  a 
member  of  the  session,  who  had  not  been  in  attendance  at 
the  first  meeting,  in  communicating  to  him  what  the  charges 
were  that  were  in  circulation,  and  which  were  to  be  exam- 
ined into,  and  in  urging  him  to  attend ;  all  of  which,  it  is  al- 
leged, was  douQ  by  the  directidft  of  the  session,  without 
malice,  in  good  faith,  and  in  the  discharge  of  the  duties 
devolved  upon  the  defendant  by  the  position  which  he  held. 

That  the  investigation  of  the  alleged  misconduct  was  car- 
ried on  without  any  written  charges  and  specifications,  is  im- 
material, as  it  seems  to  us,  inasmuch  as  the  rule  of  the 
church  provides  for  an  investigation  of  such  a  character, 
when  the  member  is  charged  with  a  crime,  not  by  an  indi- 
vidual or  individuals  coming  forward  as  accusers,  but  by 
general  rumors.  By  the  word  ''crime,"  as  used  in  the  rule 
in  question,  we  think  we  are  not  to  understand  a  violation 
of  some  criminal  statute,  but  some  act  which  is  a  violation 
of  the  moral  law,  and  contrary  to  the  duty  of  the  party  as  a 
member  of  such  church. 

In  our  judgment,  the  words  spoken,  of  which  complaint  is 
made,  are  s\ioyhx,  prima  facie,  to  have  been  spoken  justifiably. 
If  the  facts  alleged  in  the  special  paragraphs  of  the  answer 
are  not  true,  it  was  competent  for  the  plaintiff)  by  reply,  to 
have  controverted  them  by  a  denial,  which  would  have 
made  an  issue  of  fact  for  trial  by  a  jury.    If,  on  such  trial, 
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the  speaking  of  the  slanderous  words  was  shown,  and  the 
facts  .alleged,  to  show  that  they  were  justifiably  spoken, 
were  not  proved  as  allied,  the  plaintifis  would  have  been 
entitled  to  a  verdict  The  plaintifis  chose,  however,  to  abide 
by  the  decision  of  the  court  upon  the  demurrer,  without 
making  an  issue  of  fact  upon  the  answers,  and  we  are  of  the 
opinion  that  no  error  was  committed  in  deciding  the  demur- 
rers against  them,  and  m  rendering  judgment  for  the  de- 
fendant 
The  judgment  below  is  affirmed,  with  costs. 

Pettit*  C.  J.— When  a  pleading  is  founded  on  a  written 
instrument,  the  original,  or  a  copy  thereof,  must  be  filed 
with  the  pleading.    2  G.  &  H.  104,  sec.  78. 

These  paragraphs  of  the  answer  do  not  in  terms  admit  or 
deny  the  speaking  of  the  words,  but  by  our  statute,  that 
which  is  not  denied  in  an  answer,  is  taken  as  admitted.  2 
G.  &  H.  100,  sec.  74. 

I  hold,  therefore,  that  these  paragraphs  admit  the  speaking 
of  the  wordis  at  the  time  and  place  chaiged  in  the  com- 
plaint These  answers  claim  that  the  words  were  spoken  in 
the  course  of  church  discipline,  and  were,  therefore,  priv- 
ileged; but  the  second  paragraph  shows  that  they  were 
spoken  to  air  individual  member  of  the  church,  and  not  at  a 
session  of  the  ruling  elders  or  of  the  judicatory.  The  rule 
that  is  set  out  in  each  paragraph  makes  it  the  duty  of  the 
judicatory  to  investigate  the  charge  of  a  crime  when  it  has 
become  public  or  notorious.  The  charge  was  adultety. 
which  is  not  a  crime  under  the  laws  of  this  State,  however 
immoral  and  wrong  it  maybe;  and,  consequently,  under 
that  rule,  the  church  had  no  right  to  investigate  it  on  its 
own  motion  without  complaint. 

It  is  averred  in  both  paragraphs  that  certain  ruling  elders 
constituted  the  session  for  the  government  of  the  church, 
but  no  rule  to  that  effect  is  recited  or  made  a  part  of  these 
paragraphs.  It  is  also  said  that  by  Ae  ''rules  and  regula- 
tions for  the  government  of  the  church,  the  pastor  is  mod* 
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eiator  and  member  of  the  said  session,  yet  no  rule  to  that 
effect  is  made  a  part  of  these  answers.  In  both  paragraphs 
of  the  answer  above  copied,  a  rule  is  quoted  by  which  when 
a  member  is  charged  wiA  a  crime  by  general  rumor,  the 
proper  judicatory  is  bound  to  take  immediate  cognizance  of 
the  affair.  What  is  the  proper  judicatory?  On  the  &ce  of 
the  answers  it  appears  that  such  a  rule  exists,  but  no  such 
rule  is  made  a  part  of  these  parag^phs.  There  is  no  aver- 
ment that  the  session  or  judicatory  was  properly  called  or 
organized,  that  charges  were  made,  answers  to  them  filed, 
and  a  finding  of  guilty  or  not  guilty  rendered,  or  any  dispo- 
sition of  the  subject  We  cannot  take  judicial  notice  of  the 
rules,  canons,  or  proceedings  of  a  church ;  but  to  bring  them 
before  the  court,  they  must  be  specially  pleaded. 

I  hold  these  paragraphs  of  the  answer  were  bad. 

0.  S.  Hamilton  and  L.  Wallace^  for  appellants. 

A.  %  Boone  and  R.  W.  Harrison^  for  appellee. 


May  et  al.  t^.  Fletcher  et  al. 

V^TDcm.'^Dcwer.^Act  of  iZS2.^Inchoaie  Right  to  Fee  Simpte.-^Pnor  Mort- 
gage.— 'Bf  the  code  of  1852  dower  was  abolished.  It  was  within  the  power 
of  the  legislatare  to  do  this,  where  the  right  had  not  become  consummate  by 
the  death  of  the  husband.  But  this  same  law  invested  the  wife  with  an 
inchoate  right  to  a  fee  simple,  to  be  made  consummate  by  the  death  of  her 
husband  leaving  her  surviving.  This  right,  however,  could  not  be  made  to 
exist,  as  against  a  mortgage  for  purchase-money  executed  before  the  adoption 
of  the  code. 

Descent. — Sections  Seventeen^  Twenty-three^  and  Twtnty-five, —  Widtm  as  Heir. 
Section  Tkueniy-seven. —  Conveyance  by  Husband  JVithout  Wife. — Sale  on 
Execution. —  Title  of  Widow. — ^Under  sections  seventeen,  twenty-three,  and 
twenty.five  of  the  statute  of  descents,  the  surviving  wife  takes  the  interest 
thereby  conferred  by  descent  and  as  heir  of  her  husband.  The  legislature 
has  the  power  to  make  a  surviving  wife,  as  weU  as  a  child,  an  heir ;  but  under 
section  twenty-seven^  the  interest  therein  provided  for  does  not  descend  to  the 
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siuviving  wife,  but  she  is  **  entitled  "  etc  The  dass  of  t«opeity  contemplated 
in  this  section  is  that  of  which  the  husband  was  seized  during  coyeituie,  bat 
of  which  he  did  not  die  seized ;  except  that  the  latter  branch  of  the  sectioD 
relates  to  equitable  interests.  Under  this  section,  the  wife  does  not  take  as 
heir,  but  by  virtue  of  her  marital  relation,  as  widow.  She  is  entitled  to 
the  fee,  instead  of  the  dower  at  common  law.  Where  the  husband  cohtcts 
without  the  wife,  or  where  the  lands  are  sold  on  execution  against  him,  the 
whole  estate  becomes  vested  in  the  purchaser,  who  becomes  seized  of  tk 
entire  estate,  and  there  is  nothing  left  in  the  husband  to  descend  to  any  one. 
If  the  husband  dies,  leaving  the  wife  surviving,  her  hitherto  inchoate  rig^ 
becomes  consummate,  divesting  the  purchaser  of  his  title,  to  the  extent  of  her 
right. 

Mortgage  for  Purchase-Money. — Redefnption  by  Wife, — ^Where  a  husbacd 
executed  a  mortgage  of  real  estate  in  which  the  wife  did  not  join,  to  secure  the 
purchase-money  of  the  real  estate  mortgaged,  prior  to  the  taking  effect  of  the 
statute  of  1852,  the  wife,  upon  that  statute's  going  into  force,  became  entitled, 
upon  the  contingency  that  she  should  survive  her  husband,  to  one-third  of  tbe 
land  in  fee,  as  against  all  persons  except  the  mortgagee  and  those  daiming 
under  him.  This  inchoate  right,  she  might  lose  by  means  of  the  mortgage ; 
therefore  she  had  a  right  to  redeem  the  property  from  the  mortgage  at  any 
time  prior  to  its  foreclosure. 

Same. — Mortgage  in  which  Wife  yoim, — Redempium, — ^The  statute  places  a 
wife  in  the  same  situation  in  respect  to  lands  mortgaged  for  purchase-money, 
where  she  has  not  joined  in  the  mortgage,  that  she  occupies  in  respect  to  lands 
mortgaged  not  for  purchase-money,  where  she  has  joined  in  the  mortgage. 
For  the  purposes  of  redemption,  it  is  utterly  immaterial  whidi  of  these  situa- 
tions she  occupies.    Her  right  of  redemption  is  equally  clear  in  both  cases. 

^MKB^-^Forecloiure  Since  Statute  of  1852. — Wife  Not  Joined  Mof  Redeewu-- 
A  Proper  Party  to  Foreclosure^ — Where  there  has  been  a  foreclosure,  since 
tbe  taking  effect*of  the  statute  of  1852,  of  a  mortgage  for  the  purchase-moDey 
of  the  mortgaged  land,  the  mortgage  having  been  executed  by  a  husband  be- 
fore &e  statute  of  1852  was  in  force,  and  the  wife  not  having  joined  in  the 
mortgage  and  not  having  been  made  a  party  to  the  foreclosure,  she  has  a  ri^ 
to  redeem  die  premises.    She  has  the  same  right  as  if  she  had  joined  in  a 
mortgage  not  for  purchase-money.     In  either  case  she  has  the  right  to  re- 
deem, and  is  a  proper  party  to  a  suit  to  foreclose  the  mortgage.    Where  she 
has  not  been  made  a  party  to  the  proceeding,  the  case  stands  as  to  her  as  if 
the  mortgage  had  not  been  foreclosed,  and  therefore  her  right  of  redemption 
is  not  cut  off  by  the  judgment 

APPEAL  from  the  Marion  Circuit  Court. 

WoRDEN,  J. — Complaint  by  the  appellants  against  the  ap- 
pellees. Demurrer  sustained  to  complaint  for  want  of  suffi- 
cient facts,  and  exception.  Final  judgment  for  defendants. 
The  facts  alleged  are  in  substance  as  follows : 
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On  the  29th  of  December,  1852,  Allen  May  and  E.  W.  H. 
Ellis  were  the  owners  in  fee  of  certain  real  estate  situate  in 
Marion  county,  and  described  in  the  complaint,  and  on  that 
day  they  executed  to  The  Peru  and  Indianapolis  Railroad 
Company  a  mortgage  to  secure  the  payment  of  a  sum  of 
money  due  as  a  part  of  the  purchase-money  for  the  prop- 
erty. The  property  was  afterward  parted,  or  a  portion  of  it, 
between  May  and  Ellis.  Afterward,  on  the  22d  of  Novem- 
ber, 1855,  the  railroad  company  took  a  decree,  in  the  Marion 
Circuit  Court,  for  the  foreclosure  of  the  mortgage  as  against 
May  (the  said  Ellis  having  paid  his  part  of  the  debt)  for  the 
sum  of  six  thousand  nine  hundred  and  sixty  dollars  and 
sixty-two  cents,  with  directions  for  the  sale  of  the  part  of  the 
estate  thus  set  apart  to  May  in  severalty,  for  the  payment 
of  the  amount  of  the  decree. 

On  the  28th  of  November,  1855,  the  railroad  company 
sold  and  assigned  the  decree  or  judgment  to  the  defendant 
Fletcher,  who  afterward  caused  an  execution  to  be  issued 
thereon  and  the  property  to  be  sold,  he  becoming  the  pur- 
chaser thereof,  at  the  sum  of  nine  hundred  and  fifty  dollars, 
and  receiving  the  sheriff's  deed  therefor.  The  appellant, 
Sinah  May,  was  the  wife  of  Allen  May  at  the  date  of  the 
execution  of  the  mortgage,  in  which  she  did  not  join,  nor 
was  she  made  a  party  to  the  suit  for  foreclosure.  Allen  May 
died  July  19th,  i860.  His  wife,  Sinah,  survived  him,  and 
since  his  death  has  sold  a  part  of  her  interest  in  the  prem- 
ises to  the  other  appellant  Holmes.  Fletcher  has  sold  de- 
scribed portions  of  the  property  to  the  other  defendants 
severally,  and  the  residue  he  retains  himself;  he  and  the  per- 
sons to  whom  he  has  sold  having  received  large  sums  for 
the  rents  and  profits  thereof. 

Prayer,  that  an  account  may  be  taken  of  what  may  be 
due  on  the  mortgage,  and  that  the  plaintifts  be  permitted  to 
redeem  the  property  from  the  mortgage,  and  that  the  prop- 
erty be  parted,  and  one-third  thereof  set  of,  etc. 

The  question  is  presented;  whetiier  a  widow  can,  imder 
Vol.  XL»— 37 


578  SUPREME  COURT  OF  INDIANA. 

May  et  al,  v.  fletcber  et  al, 

the  circumstances  alleged,  redeem  such  mortgage.  This  is 
the  same  question  that  was  decided  by  a  divided  court  in 
the  case  of  Fletcher  v.  Holmes^  32  Ind.  497.  Judge  Elliott, 
who  wrote  the  prevailing  opinion  in  the  case,  held  that  die 
widow  could  not  redeem ;  and  Judge  Ray  may  be  supposed 
to  have  concurred  in  that  view,  as  he  prepared  no  opinicni 
in  the  cause.  Judge  Gregory  concurred  in  the  opinion  that 
the  widow  in  that  case  had  no  right  to  redeem ;  but  did  not 
wish  to  be  understood  as  holding,  "where  a  husband  pur* 
chases  land,  during  marriage,  and  at  the  time  of  the  pur- 
chase mortgages  it  to  secure  the  purchase-money,  and  there 
is  a  foreclosure  and  sale  during  the  lifetime  of  the  husband, 
in  a  proceeding  to  which  the  wife  is  not  a  party,  that  she  can* 
not,  under  any  circumstances,  redeem.''  Judge  Frazer  was 
of  opinion  that  the  widow  could  redeem,  and  stated  his  views 
at  length  in  an  opinion  dissenting  from  the  conclusion  ar- 
rived at  by  a  majority  of  the  court. 

The  question  must  be  regarded  as  an  open  one,  in  view 
of  the  diversity  of  opinion  amongst  the  judges  who  passed 
upon  that  case,  and  we  must  determine  it  upon  the  lights 
within  our  reach,  and  upon  such  considerations  as  preseflt 
themselves  to  our  minds. 

By  the  statutes  of  1843,  which  were  in  force  when  the 
mortgage  in  question  was  executed,  the  widow  was  endowed 
of  one-third  part  of  all  the  lands,  the  legal  title  to  which  was 
in  her  husband,  or  in  any  person  to  and  for  his  use  and 
benefit,  at  any  time  during  the  coverture,  and  also  of  aoy 
lands  in  which  he  had  an  equitable  interest  at  the  time  of 
his  death,  unless  the  right  of  dower  had  been  l^ally  baned. 
There  was  also  the  following  provision  in  relation  to  mort- 
gages given  to  secure  purchase-money : 

"Where  a  husband  shall  purchase  lands  during  the  mar- 
riage, and  shall,  at  the  same  time,  mortgage  his  estate  in 
such  lands  to  secure  the  payment  of  the  purchase-money, 
his  widow  shall  not  be  entitled  to  dower  out  of  such  lands 
as  against  such  mortgagee,  or  those  claiming  under  him, 
although  she  shall  not  have  united  in  such  mortgage ;  bat 
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she  shall  be  entitled  to  her  dower  in  such  lands  as  against 
all  other  persons."     R.  S.  1843,  p.  429,  sec.  87. 

But  by  the  statutes  of  1852,  which  did  not  take  effect  un- 
til May  6th,  1853,  dower  was  abolished,  and  other  provisions 
were  made  for  the  benefit  of  the  surviving  wife.  The  fol- 
lowing sections  of  the  act  regulating  descents,  etc.  (i  G.  &  H. 
291),  seem  to  be  the  only  ones  having  any  material  bearing 
on  the  question  before  us : 

''Sec.  17.  If  a  husband  die  testate,  or  intestate,  leaving  a 
widow,  one-third  of  his  real  estate  shall  desceifd  to  her  in 
fee  simple,  free  from  all  demands  of  creditors;  provided, 
however,  that  where  the  real  estate  exceeds  in  value  ten 
thousand  dollars,  the  widow  shall  have  one-fourth  only,  and 
where  the  real  estate  exceeds  twenty  thousand  dollars,  one- 
fifth  only  as  against  creditors. 

"Sec.  27.  A* surviving  wife  is  entitled,  except  as  in  sec- 
tion 17  excepted,  to  one-third  of  all  the  real  estate  of 
which  her  husband  may  have  been  seized  in  fee  simple,  at 
any  time  during  the  marriage,  and  in  the  conveyance  of 
which  she  may  not  have  joined,  in  due  form  of  law ;  and 
also  of  all  lands  in  which  her  husband  had  an  equitable  in- 
terest at  the  time  of  his  death ;  provided,  that  if  the  husband 
shall  have  left  a  will,  the  wife  may  elect  to  take  under  the 
will  instead  of  this  or  the  foregoing  provisions  of  this  act 

"Sec.  31.  Where  a  husband  shall  purchase  lands,  during 
marriage,  and  shall,  at  the  time  of  purchase,  mortgage  said 
lands  to  secure  the  whole  or  part  of  the  considerations 
therefor,  his  widow,  though  she  may  not  have  united  in  said 
mortgage,  shall  not  be  entitied  to  her  third  of  such  lands,  as 
against  the  mortgagee  or  persons  claiming  under  him ;  but 
she  shall  be  entitled  to  the  same  as  against  all  other  per- 


sons." 


It  may  be  noted  that  by  sections  23  and  25,  lands  of  which 
the  husband  dies  seized,  in  the  cases  therein  provided  for, 
are  made  to  descend  to  the  surviving  wife. 

We  have  seen  that,  by  the  law  in  force  at  the  time  of  the 
execution  of  the  mortgage^  it  having  been  executed  to 
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secure  payment  of  purchase-money,  Mrs.  May  was  not  en- 
titled to  dower  in  the  premises,  as  against  the  mortgagee  or 
those  claiming  under  him,  but  she  was  entitled  to  dower  as 
against  all  other  persons.  She  then  had  an  inchoate  right 
of  dower  in  the  premises  as  against  all  persons  except  the 
mortgagee  and  those  claiming  under  him. 

But  by  the  code  of  1852,  as  has  already  been  said,  dower 
was  abolished,  and  other  provisions  were  made  for  the  sur- 
viving wife.  Upon  the  taking  effect  of  the  statutes  of  1852, 
Mrs.  May's  inchoate  right  of  dower  was  abolished.  This 
was  in  the  power  of  the  legislature,  the  right  not  havii^  be- 
come consummate  by  the  death  of  the  husband.  But  by  the 
same  law  that  abolished  her  dower,  she  was  invested  with 
an  inchoate  right  to  a  fee  simple,  to  be  made  consummate  by 
the  death  of  her  husband,  leaving  her  surviving.  This  was 
also  equally  within  the  power  of  the  legislature.  This  right, 
however,  did  not,  and  could  not,  be  made  to  ejdst  as  against 
the  mortgagee  or  those  claiming  under  him,  inasmuch  as  the 
legal  effect  of  the  mortgage  could  not  be  changed  by  subse- 
quent legislation,  to  the  injury  of  the  mortgagee.  As  by  die 
statute  of  1843,  ^^^'  May  had  an  inchoate  right  of  dower 
in  the  premises,  as  against  all  persons  other  than  the  mort- 
gagee and  those  claiming  under  him,  and  as  when  that  right 
was  abolished  by  the  statute  of  1852,  she  took,  by  the  lat- 
ter statute,  an  inchoate  right  to  the  fee,  subject  to  the  same 
exception  precisely,  the  case  seems  to  stand  upon  the  same 
ground  as  if  the  whole  transaction  had  taken  place  ailer  the 
statutes  of  1852  had  taken  effect. 

The  difference  in  the  two  statutes,  in  respect  to  the  quan- 
tity of  the  estate  provided  to  be  taken  by  the  surviving  wifCp 
can  in  naway  affect  the  question  of  her  right  of  redempticMi. 

Now,  the  facts  alleged  give  rise  to  two  questions;  &st 
would  Mrs.  May  have  the  right  to  redeem,  had  there  bees 
no  foreclosure?  second,  if  so,  is  she  barred  by  the  foreclo- 
sure, she  not  having  been  a  party  to  the  proceedings?  The 
solution  of  these  questions  depends  upon  another,  viz.,  in 
what  capacity  does  a  surviving  wife  take  the  interest  confer* 
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red  upon  her  in  the  lands  of  which  her  husband  was  seized 
during  coverture,  but  of  which  he  did  not  die  seized?  If 
she  takes  in  such  case  by  descent  and  simply  as  the  heir  of 
her  husband,  there  must  be  an  end  of  the  question,  for  a 
judgment  against  the  ancestor  binds  the  heir.  Moreover, 
if  she  takes  simply  as  heir,  the  husband  having  been  dis- 
seized in  his  lifetime,  no  estate  descended  to  the  widow,  and 
consequently  she  has  no  interest  to  redeem  from  the  mort- 
gage. There  can  be  no  doubt,  that  under  sections  seven- 
teen, twenty-three,  and  twenty-lSve  of  the  statute  of  descents, 
the  surviving  wife  takes  the  interest  thereby  conferred,  by 
descent  and  as  heir  to  her  husband.  These  sections  are  ex- 
plicit that  the  land,  as  therein  provided  for,  "shall  descend** 
to  her.  They  provide  for  the  disposition  of  lands  only  of 
which  the  ancestor  shall  die  seized.  There  is  no  incongru- 
ity in  holding  that  in  such  cases  the  widow  takes  as  heir  to 
her  husband,  for  she  takes  simply  by  descent  that  of  which 
the  husband  died  seized,  and  which  must  go  by  descent  to 
some  heirs,  in  the  absence  of  any  testamentary  disposition. 
The  legislature  have  the  power  to  make  a  surviving  wife,  as 
well  as  a  child,  an  heir. 

But  the  language,  as  well  as  the  subject-matter  of  section 
twenty-seven,  is  entirely  different.  There  is  no  intimation 
therein  that  the  interest  therein  provided  for  shall  "descend" 
to  the  surviving  wife.  It  provides,  that  "a  surviving  wife  is 
entitled,"  etc.,  "to  one-third  of  the  real  estate  of  which  her 
husband  may  have  been  seized  in  fee  simple,  at  any  time 
during  the  marriage,  and  in  the  conveyance  of  which  she 
may  not  have  joined,  in  due  form  of  law.V 

The  class  of  property  contemplated  by  this  section  is  that 
of  which  the  husband  was  seized  during  coverture,  but  of 
which  he  did  not  die  seized,  except  the  latter  branch  of  the 
section,  which  relates  to  equitable  interests;  and  instead  of 
providing  for  the  descent  of  such  property,  the  legislature 
simply  declare  that  the  surviving  wife  is  entitled  to  one-third 
of  it  The  language,  unlike  that  of  sections  seventeen, 
twenty-three,  and  twenty-five,  does  not  imply  that  she  is  to 
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take  one-third  of  such  property  by  descent,  as  the  heir  d* 
her  husband.  The  legislature  were  not  guilty  of  the  soie> 
cism  of  providing  for  the  descent  to  an  heir  of  property  not 
belonging  to  the  ancestor.  In  reference  to  this  dass  of  prop- 
erty the  legislature  simply  declared,  not  that  it  should  de- 
scend to  the  surviving  wife,  whereby  it  would  become  im^ 
but  that  she  "is  entitled"  to  it. 

It  is  quite  evident  to  our  minds,  from  an  cxaminati<Mi  iA 
the  statute,  that  the  interest  to  which  the  surviving  wife  \s  thus 
declared  to  be  entitled,  was  not  intended  by  the  l^islatuie 
to  be  taken  by  her  as  by  descent  as  an  heir  of  her  husband, 
but  that  she  was  declared  to  be  entitled  to  the  same  in  view 
of  her  marital  relations,  and  as  a  substitute  for  dower.  She 
thereby  became  entitled  to  the  fee  instead  of  the  common 

law  dower  interest. 

« 

There  are  some  cases  in  our  reports  in  which  language 
has  been  employed  that  seems  to  militate  against  this  viffw, 
but  an  examination  of  them  will  show  that  the  distinction  ia 
the  language,  and  perhaps  the  subject-matter,  between  the 
different  sections  of  the  statute  has  been  overlooked,  or  the 
cases  themselves  only  involved  questions  arising  under  some 
section  that  in  terms  provides  for  a  descent  to  the  widow  of 
lands  of  which  her  husband  died  seized. 

The  case  of  Frantz  v.  Harrow^  13  Ind.  507,  was  this. 
A  widow  claimed  dower  in  lands  of  her  husband  which  had 
been  sold  on  execution  against  him  before  the  statutes  of 
1852  took  effect,  the  husband  having  died  afterward.  It 
was  held,  that  as  dower  was  abolished  by  the  act  of  185% 
the  widow  was  not  entitled  ^  any  interest  in  the  estate.  The 
court  say  that  "the  widow,  if  she  be  entitled  to  one-tiiird 
of  the  land  in  fee,  would  seem  to  take  it  as  heir  to  her  husband. 
The  law  entitling  her  to  it,  declares  that  it  shall  descend  to 
her."  And  the  seventeenth  section  of  the  statute  is  cited 
It  is  apparent  that  the  mind  of  the  writer  of  that  opini<» 
was  not  drawn  to  the  distinction  between  the  language  of 
section  seventeen  and  twenty-seven,  nor  was  the  entire  stat- 
ute at  all  carefully  considered.     Johnson  v.  Lybrook^  16 
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Ind.  473,  was  a  case  where  the  husband  died  seized  of  the 
land,  and,  of  course,  whatever  interest  she  took  was  by  de- 
scent and  as  heir.  In  Murray  w.  Mounts^  19  Ind.  364,  the 
court  say:  "By  section  seventeen,"  etc.,  "it  is  provided, 
that,  under  certain  circumstances,  one-third  of  the  real  estate 
of  a  deceased  husband  shall  descend  to  the  widow.  It  has 
been  held,  under  this,  that  she  takes  as  heir  of  her  husband,'' 
citing  the  two  foregoing  cases.  Here  again  it  is  quite  2^ 
parent  that  the  attention  of  the  court  was  not  drawn  to  tiie 
difference,  in  language  and  matter,  between  sections  seven- 
teen and  twenty-seven.  The  case  of  The  State,  ex  rel.  Lock- 
ftart,  v.  Mason,  21  Ind.  171,  if  in  point  at  all,  is  in  favor  of 
the  conclusion  at  which  we  have  arrived,  that  under  section 
twenty-seven  the  widow  does  not  take  as  heir,  as  she  does 
not  take  by  descent  The  question  was,  whether  the  widow 
was  an  heir  within  the  meaning  of  a  statute  that  authorized 
heirs  to  sue  on  an  administrator's  bond,  and  it  was  held  that  she 
was.  The  seventeenth  and  twenty-third  sections  are  pointed 
out  as  casting  the  descent  upon  the  widow.  The  court  add, 
that  "there  are  other  provisions  of  the  law  casting  the  de- 
scent upon  the  widow.  Now,  it  seems  to  us,  that,  so  far  as 
the  widow  takes  by  descent  from  her  husband,  she  must 
take  as  his  heir." 

This  we  regard  as  indisputable,  but  the  converse  is  im- 
plied and  necessarily  follows,  viz.,  that  where  she  does  not 
take  by  descent  she  does  not, take  as  heir.  In  McMakin  v. 
MicJiaels,  23  Ind.  462,  the  husband  died  seized  of  the  land 
in  dispute,  and  the  question  discussed  was,  who  inherited 
from  the  widow,  at  her  death,  the  land  inherited  by  her  from 
her  husband?  The  case  has  no  bearing  upon  the  question 
before  us.  In  Rockliill  v.  Nelson,  24  Ind.  422,  the  husband 
died  seized  of  the  land  in  dispute,  and  the  question  was  as 
to  the  rights  of  the  widow  under  the  proviso  to  the  twenty- 
fourth  section  of  the  statute  of  descents.  The  question  in- 
volved here  was  not  in  that  case  at  all.  The  court  say,  it  is 
true,  that  "by  the  seventeenth  section  of  that  law"  (the  stat- 
ute of  descents), "  the  surviving  widow  takes  one-third,  in  fee, 
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of  all  the  lands  of  which  the  husband  died  seized.  By  the 
twenty-seventh  section  she  takes,  as  the  heir  of  her  husband, 
one-third,  in  fee,  of  all  the  land  owned  by  the  husband  at 
any  time  during  the  coverture,  in  the  conveyance  of  which 
she  has  not  joined,  and  one-third,  absolutely,  of  all  equita- 
ble estates  owned  by  him  at  his  death."  The  material  point 
in  the  case  not  being  whether  the  widow  took  as  heir  or 
otherwise,  we  are  led  to  think  that  by  inadvertence  the  state- 
ment that  she  took  as  heir  was,  by  mistake,  applied  to  the 
twenty-seventh  section  when  it  was  intended  to  be  applied 
to  the  seventeenth.  Correcting  the  supposed  mistake;  we 
concur  in  the  statement. 

The  case  of  Rusing  v.  Rusing^  2$  Ind.  63,  was  a  case 
where  the  husband  died  seized  of  the  land,  and  has  no  bear- 
ing upon  the  point  under  consideration. 

We  have  thus  examined  the  cases  which  have  been 
brought  to  our  attention  that  are  supposed  to  establish  the 
proposition  that  whatever  right  a  woman  takes,  under  sec- 
tion 27,  to  lands  of  which  her  husband  did  not  die  seized, 
she  takes  as  heir.  We  do  not  think  they  establish  it  On 
the  contrary,  it  seems  to  us  clear  that  she  takes  such  right 
as  widow,  and  by  virtue  of  the  marital  relation.  Upon  the 
marriage  of  the  parties,  and  the  seizin  of  the  husband,  the 
wife  acquires,  as  formerly  in  dower,  an  inchoate  right  in  the 
property,  of  which  she  cannot  be  deprived,  except  by  her 
own  act,  and  that  inchoate  right  becomes  consummate  upon 
her  surviving  her  husband.  We  do  not  concur  in  the  theory 
that  the  statute  compels  the  husband,  during  coverture,  to 
stand  seized  of  one-Uiird  of  his  land  held  in  fee,  upon  the 
contingency  that  his  wife  survives  him,  in  which  event  it 
descends  to  her  under  the  statute. 

We  think  that  where  the  husband  conveys  without  the 
wife,  or  where  the  lands  are  sold  on  execution  against  him, 
the  whole  estate  becomes  vested  in  the  purchaser,  who  be* 
comes  seized  of  the  entire  estate,  and  there  is  nothing  left 
in  the  husband  to  descend  to  any  one.  This  may  wdl  be,  as 
the  right  of  the  wife  is  only  inchoate  before  the  death  of 
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the  husband.  When  that  event  occurs,  leaving  the  wife  sur- 
viving, her  hitherto  inchoate  right  becomes  consummate,  and 
the  purchaser  is  divested  of  his  title  to  the  extent  of  her 
right  The  purchaser  from  the  husband  acquires  the  entire 
estate,  and  holds  it  during  the  coverture,  but  may  be  divest- 
ed of  a  part  thereof  by  the  demise  of  the  husband,  leaving 
his  wife  surviving. 

The  theory  that  the  husband  still  stands  seized  of  a  part 
of  the  property  after  having  made  a  conveyance  of  the  whole 
of  it,  has  no  foundation  in  the  statute  or  in  any  principle 
of  the  law.  The  necessity  of  assuming  it  grows  out  of  the 
erroneous  proposition,  that  the  surviving  wife  takes  by  de- 
scent property  which  did  not  belong  to  the  husband,  so  far 
as  he  could  divest  himself  thereof,  at  the  time  of  his  death. 
The  theory  is  subject  to  insuperable  objections  and  difficul- 
ties. When  a  man  makes  and  delivers  a  deed,  all  the  estate 
passes  upon  the  delivery  that  ever  passes  by  the  deed.  If 
the  grantor's  wife  die  before  the  grantor,  the  purchaser  holds 
the  entire  estate;  but  if  in  the  mean  time  the  grantor  re- 
main seized  of  a  part  of  the  estate  to  await  the  contingency 
of  his  wife  surviving  him,  how  does  that  seizin  pass  to  the 
purchaser  upon  the  death  of  the  grantor's  wife?  Does  the 
death  of  the  grantor's  wife,  leaving  the  husband,  operate  to 
divest  the  husband  of,  and  invest  the  purchaser  with,  the  title 
to  one-third  of  the  property  previously  conveyed  by  the 
husband?  Can  the  husband,  after  his  conveyance,  remain 
seized  or  not  seized  of  one-third  of  the  estate  conveyed  by 
him,  as  the  happening  or  not  happening  of  his  wife's  sur- 
vivorship may  require  ? 

The  proposition  that  when  the  husband  conveys,  the  en- 
tire estate  passes  to  the  purchaser,  who  takes  it  with  the 
contingency  that  he  may  be  divested  of  a  part  thereof  by 
the  survivorship  of  the  wife,  is  not  without  analogy  in  the 
common  law.  It  is  a  rule  of  the  common  law  that  the  free- 
hold shall  never,  if  possible,  be  in  abeyance ;  and,  therefore, 
lands  descend  to  the  person  who  is  heir  at  the  death  of  the 
ancestor,  but  such  descent  ^may  be  defeated  by  the  subse- 
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quent  birth  of  a  nearer  heir.  Such  was  the  common  law, 
though  the  statute  of  descents  may  have  changed  that  rule 
in  this  State.     Cox  v.  Matthews ^  ij  Ind.  367. 

Having  arrived  at  the  conclusion  that  a  surviving  wife,  ia 
such  cases  as  that  under  consideration,  takes  as  widow  and 
by  virtue  of  her  marital  relation,  and  not  by  descent  as  an 
heir,  we  proceed  to  inquire  further  as  to  her  rights  in  rela- 
tipn  to  the  property.  We  have  seen  that  when  the  statutes 
of  1852  took  effect,  Mrs.  May  became  entitled,  upon  die 
contingency  that  she  should  survive  her  husband,  to  one- 
third  of  the  land  in  fee,  as  against  all  persons  except  the 
mortgagee  and  those  claiming  under  him.  This  inchoate 
right,  which  might  become  consummate  by  her  survivorshq^ 
of  her  husband,  she  might  lose  by  means  of  thrf  mortgage; 
and  hence  it  is  clear  to  us,  both  on  principle  and  authority, 
that  she  had  a  right  to  redeem  the  property  from  the  mort- 
gage. Mr.  Justice  Story  says  that  any  persons  who  hawe 
acquired  any  mterest  in  the  lands  mortgaged,  by  operation 
of  law  or  otherwise,  in  privity  of  title,  may  redeem.  Sucb 
persons  have  a  clear  right  to  disengage  the  propaiy  from 
all  incumbrances,  in  order  to  make  their  own  claims  beneficial 
or  available.  2  Story  Eq.  Jur.,  sec.  1023.  For  other  authori- 
ties on  the  subject  of  redemption,  we  content  ourselves  wilh 
referring  to  the  case  of  Mills  v.  Van  Voor/ties,  20  N.  Y.  4U; 
which  meets  our  approval,  and  the  other  cases  cited  in  the 
opinions  in  the  case  in  32  Ind.  497,  before  referred  to. 

It  is  quite  clear  that  if  a  wife  execute  a  mortgage  witb 
her  husband,  not  for  purchase-money,  she  may  redeem. 
We  see  no  substantial  difference,  so  far  as  the  right  of  re- 
demption is  concerned,  between  that  case  and  the  case  of  a 
mortgage  executed  by  the  husband  alone  for  purchase-money. 
In  both  cases,  under  our  law,  the  legal  title  remains  in  the 
husband,  but  subject  to  the  incumbrance.  The  thirty-fiist 
section  provides  that  the  surviving  wife  shall  not  be  entided 
to  one-third  of  the  land  as  against  the  mortgagee  for  purchase- 
money,  or  those  claiming  under  him,  though  she  did  not 
join  in  the  mortgage.     This  is  not  to  be  construed  to  bar 
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her  claim  as  against  such  persons  as  individukls  merely,  but 
only  as'  they  claim  under  the  mortgage.  In  both  cases  the 
wife  retains  her  interest,  subject  to  the  incumbrance,  and  a 
like  interest  in  either  case. 

She  does  not  retain,  in  either  case,  any  interest  as  against 
the  mortgagee  or  those  claiming  under  him  thro.ugh  the 
mortgage.  The  mortgagee  and  those  claiming  under  himi 
in  each  case,  have  the  same  right  to  hold  the  entire  land  for 
the  debt;  and  when  the  debt  is  discharged,  they  have  no  in* 
terest  in,  or  cl^m  upon,  the  property. 

The  difference  in  the  two  cases  is  this:  In  the  case  of  a 
mortgage  not  for  purchase-money,  in  which  the  wife  joined, 
she  had  an  inchoate  interest  in  the  same,  but  she  divested 
herself  thereof  in  &vor  of  the  mortgagee  and  those  claiming 
under  him,  by  joining  in  the  mortgage.  In  the  case  of  a  mort- 
gage for  purchase-money  executed  at  the  time  of  the  pur- 
chase, the  wife  has  no  interest  in  the  land ,  as  against  the 
mortgagee  or  those  claiming  under  him.  The  result  is  the 
same  in  each  case.  In  each  case  the  wife  retains  her  inchoate 
right  in  the  land,  but  subject  to  the  mortgage.  The  statute 
places  a  wife  in  the  same  situation  in  respect  to  lands  mort- 
gaged for  purchase-money,  where  she  has  not  joined  in  the 
mortgage,  that  she  occupies  in  respect  to  lands  mortgaged 
not  for  purchase-money,  where  she  has  joined  in  the  mort- 
gage. 

For  the  purposes  of  redemption,  it  is  utterly  immaterial 
which  of  these  situations  she  occupies.  Her  right  of  re- 
demption is  equally  clear  in  both  cases. 

We  come  to  the  only  remaining  question.  Is  Mrs.  May 
barred  of  her  right  of  redemption  by  the  foreclosure?  This 
question,  under  the  authorities,  admits  of  but  one  answer. 
As  she  was  not  a  party  to  the  proceeding,  the  case  stands, 
as  to  her,  as  if  the  mortgage  had  not  been  foreclosed,  and 
of  course  her  right  of  redemption  is  not  cut  ofTby  the  judg- 
ment. Holmes  v.  Bybee,  34  Ind.  262.  In-  the  case  cited  it 
was  said  to  be  a  universal  principle  of  jurisprudence  that 
no  party  is  bound  by  the  judgment  of  any  court,  in  a  pro- 
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ceeding  to  which  he  is  not  a  party.*  We  may  add  that  a 
party  must  have  his  day  in  court,  before  he  can  be  deprive 
by  the  judgment  of  a  court  of  a  right  which  he  would  have 
in  the  absence  of  the  judgment.  We  regard  the  argument 
as  fallacious,  that  as  Mrs.  May  never  had  any  right  in  this 
land  as  against  the  mortgagee,  or  those  claiming  under  him, 
she  had  no  right  as  against  them  to  be  foreclosed,  and  hence 
was  not  a  necessary  party.  We  have  already  seen  that  she 
had  the  same  right  as  if  she  had  joined  in  a  mortgage  not 
for  purchase-money.  In  either  case  she  has  the  right  to  re- 
deem, and  of  this  right  she  cannot  be  deprived  by  any  judg- 
ment in  a  proceeding  to  which  she  is  not  a  party. 

The  conclusion  to  which  we  are  necessarily  led  from  these 
considerations  is,  that  the  right  of  redemption  exists  in  the 
case  and  is  not  barred  by  the  foreclosure,  and  hence  that 
the  court  erred  in  sustaining  the  demurrer  to  the  complaint 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  proceed  in  accordance  with 
this  opinion. 

L.  Barbour  and  C  P.  Jctcobs^  for  appellants. 

A.  G.  Porter  and  B,  Harrison^  for  appellees. 
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Jones  v.  Chandler. 

V^iLU^Devise  to  Husband  and  Wife  and  ffeirs,—Tena»cy  hy  EntirtHes.— 
The  following  clause  in  a  will :  "  To  my  son,  Algernon  R.  Jones»liis  wife,  and 
his  heirs,  seven-thirtieths  (7-30)  of  all  my  estate,"  created  an  estate  by  entirety 
in  Jones  and  his  "wife,  and  he  could  not  alienate  it,  nor  could  it  be  sold  on  exe- 
cution against  him  to  her  prejudice. 

APPEAL  from  the  Vanderburg  Circuit  Court 
Pettit,  C.  J. — This  case  depends  upon  the  construction 
to  be  given  to  the  following  clause  in  the  will  of  Michael  P. 


/ 


NOVEMBER  TERM,  1872.  589 

Jones  V,  Chandler. 

Jones :  "  7.  To  my  son^  Algernon  R.  Jones,  his  wife,  and  his 
heirs,  seven-thirtieths  (7-30)  of  all  my  estate."  Does  this 
clause  create  a  fee  absolute  in  Jones  and  his  wife  by  entirety  ? 
If  so,  the  judgment  must  be  reversed;  but  if  it  creates,  as 
is  earnestly  contended  by  the  counsel  of  appellee,  a  fee  sim- 
ple absolute  in  Jones,  and  only  a  life  estate  in  his  wife,  then 
the  judgment  must  be  affirmed. 

By  I  G.  &  H.  259,  sec.  7,  ''all  conveyances  and  devises  of 
lands,  or  of  any  interest  therein,  made  to  two  or  more  persons, 
except  as  provided  in  the  next  following  section,  shall  be 
construed  to  create  estates  in  common  and  not  in  joint  ten- 
ancy; unless  it  shall  be  expressed  therein  that  the  grantees 
or  devisees  shall  hold  the  same  in  joint  tenancy  and  to  the 
survivor  of  them,  or  it  shall  manifestly  appear,  from  the 
tenor  of  the  instrument,  that  it  was  intended  to  create  an 
estate  in  joint  tenancy. 

"Sec.  8.  The  preceding  section  shall  not  apply  to  mort- 
gages, nor  to  conveyances  in  trust,  nor  when  made  to  hus- 
band and  wife;  and  every  estate  vested  in  executors,  or 
trustees  as  such,  shall  be  held  by  them  in  joint  tenancy." 

The  estate  created  by  the  will  in  Jones  and  his  wife  is  an 
estate  by  entirety,  and  not  a  joint  tenancy. 

''  Notwithstanding  any  act  of  the  husband,  the  wife,  upon 
his  death,  takes  the  whole ;  not  by  survivorship,  which  im- 
plies an  accession  of  something  not  owned  before,  but  by 
virtue  of  the  original  limitation ;  and,  as  if  the  land  had  been 
given  to  them  during  the  lives  of  both,  and,  after  the  death 
of  either,  to  the  survivor  alone."  i  Hilliard  Real  Prop.  796. 
Herein  this  estate  materially  difilers  from  estates  in  joint 
tenancy,  for  the  surviving  tenant,  on  the  death  of  his  co-ten- 
ant, does  not  become  seized  of  the  whole  by  virtue  of  the 
original  limitation,  but  by  virtue  of  the  Jus  accrescendi.  Be- 
cause, in  estates  by  entirety,  during  the  lives  of  the  persons 
seized,  neither  tenant  can,  by  any  act,  charge  or  prejudice 
the  interest  of  the  survivor,  while  in  estates  in  joint  ten- 
ancy, during  the  lives  of  the  persons  seized,  the  interest  may 
be  severed  in  divers  ways,  as ''  by  a  destruction  of  any  of  its 
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constituent  unities,  except  that  of  time."  So  it  may  be 
charged,  as  if  execution  be  issued  against  one  tenant  during 
his  life,  the  survivor  is  bound.  Therefore,  we  see  that  a  sur- 
viving tenant  by  entirety  takes  the  whole  estate,  regardless 
of  any  act  of  the  deceased  tenant,  and  a  surviving  joint 
tenant  takes  the  whole  estate  only  in  case  the  constituent 
unities  are  preserved,  or  the  estate  is  in  no  way  legally  en- 
cumbered. In  one  case  the  survivor  is  bound  by  the  acts 
of  the  co-tenant,  in  the  other  not 

An  execution  issued  during  the  life  of  a  joint  tenant  was 
such  a  lien  upon  the  jointure  as  might  rightfully  be  incurred, 
and  the  survivor  took  the  estate  subject  to  such  lien.  But 
not  so  in  estates  by  entirety.  No  act,  no  indebtedness,  no 
judgment,  no  execution,  can  afiect  the  interest  of  the  survivor. 
The  wife  takes  the  entirety,  discharged  of  all  the  liabilities 
of  the  husband,  and  vice  versa. 

In  the  case  of  Davis  v.  Clark^  26  Ind.  424,  the  court  held : 
"At  common  law,  if  any  estate  is  granted,  as  in  this  case,  to 
a  man  and  his  wife,  they  are  neither  properly  joint  tenants, 
nor  tenants  in  common,  for  husband  and  wife  being  con- 
sidered one  person  in  law^  they  cannot  take  the  estate  by 
moieties,  both  are  seized  of  the  entirety,  per  Awt,  and  not 
per  my.  Neither  can  dispose  of  any  part  of  the  estate  with- 
out the  assent  of  the  other,  but  the  whole  must  remain  to 
the  survivor.  The  common  law  prevails  in  this  State,  ex- 
cept where  it  is  changed  or  abrogated  by  statute.  Our  stat- 
ute has  not  changed  the  common  law  rule  as  to  the  estate 
created  by  grants  of  real  estate  to  husband  and  wife,  but 
on  the  contrary,  has  exptessly  recognized  it  By  the  deed  of 
Stansifer,  May  and  his  wife  each  became  seized  of  the  entire 
estate,  and  under  the  statute  each  was  entitled  to  the  use  of 
the  whole,  and  no  act  or  conveyance  of  the  husband,  or  sale 
on  execution  against  him,  could  affect  or  divest  the  seizin  or 
use  of  the  wife.  Neither  had  any  separate  estate  or  interest 
that  could  be  sold  or  disposed  of  without  the  assent  of  the 
other."  In  this  case  the  conve3^nce  was  to  "Daniel  May 
and  Catharine  May,  his  wife,  the  survivor  to  inherit"   Davis 
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recovered  judgment  against  May,  who,  together  with  his 
wife^  afterward  convesred  their  estate  to  Qark.  Execution 
issued  in  favor  of  Davis,  against  the  property  of  May,  which 
was  levied  on  his  interest  in  the  land  conv^ed  to  him  and 
his  wife.  Clark  brought  his  action  to  enjoin  the  sale,  which 
was  done  by  the  court  below.  On  appeal  to  this  court  the 
judgment  was  affirmed. 

A  devise  or  conve3rance  to  A.  B.  vests  in  him  an  estate  in 
fee  simple.  A  devise  or  conveyance  to  him,  his  heirs,  and 
assigns  does  no  more.  Words  of  inheritance  are,  by  our 
statute,  unnecessary,  i  G.  &  H.  260,  sec.  14.  If  a  devise 
to  Jones  and  his  wife  would  have  given  them  an  estate  in 
fee  simple  by  entirety,  a  devise  to  them  and  their  heirs 
would  have  done  no  less ;  and  finally  the  case  is  narrowed 
down  to  the  effect  of  a  limitation  to  the  heirs  of  one  of  them. 
This  is  the  case  at  bar,  and  we  hold  that  the  estate  of  the  ances- 
tors is  no  more  affected  by  it  than  if  the  limitation  had  been 
to  the  heirs  of  both.  Husband  and  wife  are,  in  the  eye  of 
the  law,  regarded  as  one  person.  A  devise  to  both  creates 
in  them  not  an  individual  separate  estate,  but  a  sole,  like,  in- 
separable interest  They  cannot  take  independent,'separate 
interests  by  the  same  instrument,  and  in  the  same  property. 
*'  Husband  and  wife  being  but  one  person,  cannot,  during  the 
coverture,  take  separate  estates ;  therefore,  upon  a  purchase 
made  by  them  both,  each  has  the  entirety,  and  they  are 
seized  per  taut,  ndtper  my)  and  the  husband  cannot  forfeit  or 
alien  the  estate,  because  the  whole  of  if  belongs  to  his  wife 
as  well  as  to  him."     i  Cruise  Dig.,  title  18,  sec.  45. 

In  the  case  of  Arnold  v.  Arnold,  30  Ind.  305,  it  was  held, 
''that  at  common  law,  if  an  estate  is  granted,  as  in  this  case, 
to  a  man  and  his  wife,  they  are  neither  properly  joint  ten- 
ants nor  tenants  in  common;  for  husband  and  wife  being 
considered  one  person  in  law,  they  cannot  take  the  estate  by 
moieties.  Both  are  seized  of  the  entirety,  per  tout,  and  not 
per  wy.  Neither  can  dispose  of  any  part  of  the  estate  with- 
out  the  assent  of  the  other ;  but  the  whole  must  remain  to 
the  survivor." 
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In  the  case  of  Simpson  v.  Pearson,  31  Ind.  i,  the  convey- 
ance was  to  ''Reuben  Simpson  and  Martha  C.  Simpson, 
their  heirs  and  assigns/'  Under  this  deed  the  court  held, 
"  where  real  estate  is  conveyed  in  fee  simple  to  a  man  and 
his  wife,  upon  the  death  of  the  husband  he  leaves  no  estate 
in  such  land  subject  to  the  payment  of  his  debts,  or  that 
descends  to  his  heirs;  but  the  widow  becomes  seized  of  the 
whole  estate  to  her  sole  use  by  virtue  of  her  right  of  sur- 
vivorship." 

''From  the  unity  of  their  persons  by  marriage,  they  have 
each  the  whole  estate  in  the  parcels  entirely,  as  one  person, 
and,  on  the  death  of  one  of  them,  the  entire  tenement,  for  all 
the  estate,  belongs  to  the  other;  and  neither  of  them  alone 
has  power  to  alien,  to  prejudice  the  other's  right."  I  Coke, 
741,  note  /,  and  authorities  there  cited.  We  cite  2  Cokt 
Littleton,  187  a,  sec.  291 ;  2  Cooley  Bl.  182,  note  6;  i  Wasshb. 
Real  Prop.  424,  e^  seg;  4  Kent,  362;  SAawv.  Hearsey,  5  Mass. 
521;  Barber  v.  Harris,  15  Wend.  615;  Jackson  v.  McCon- 
ncll,  19  Wend.  175;  Doe  v.  Parratt,  5  T.  R.  652. 

In  2  Jarman  Wills,  250,  the  author,  in  spealdng  of  de- 
vises to  two  persons  jointly  with  a  limitation  to  the  heirs  of 
one  of  them,  says:  "Here  it  maybe  observed,  that  where 
there  is  a  limitation  to  two  persons  jointly,  with  remainder 
to  the  heirs  of  the  body  of  one  of  them,  the  disentailing  as- 
surance (now  substituted  for  a  common  recovery)  of  the  lat- 
ter will  acquire  the  fee  simple  in  a  moiety;  unless  these 
persons  are  husband  and  wife,  in  which  case,  as  they  take 
by  entireties,  and  not  by  moieties,  neither  of  them  singly  and 
without  the  concurrence  of  the  other,  can  make  an  effectual 
conveyance  of  the  immediate  freehold." 

In  the  late  well  considered  case  of  Chandler  v.  CIteney,  37 
Ind.  391,  the  doctrine  of  estates  by  entirety,  and  the  power 
and  rights  of  the  tenants  of  such  estates,  are  re-examined, 
and  the  former  rulings  of  this  court  adhered  to. 

The  case  of  French  v.  Mehan,  56  Penn.  St.  286,  is  a  strong 
case  directly  in  point  with  the  one  before  us.  In  that  case 
the  deed  was  to  William  Mehan  and  Susannah,  his  wife,  his 
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heirs  and  assigns.  A  judgment  was  obtained  against  Wil- 
liam Meh^,  and  the  land  sold  on  execution.  After  the 
death  of  William,  Susannah,  his  widow,  brought  suit  to  re- 
cover the  lands.  The  comt  held  that  husband  and  wife  are 
one  persofn  in  la#,  ahd  catnnot  take  by  moieties  in  a  joint 
purchase  or  gift  of  land;  tfiat  both  are  seized  of  the  en- 
tirety ;  neither  can  alienate  without  the  consent  of  the  other, 
and  the  survivor  takes  the  whole.  If  the  wife  survives,  she 
takes  the  whole  estate  discharged  of  the  husband's  debts, 
because  She  does  not  take  through  him,  but  by  the  para- 
mount grant  in  lire  original  conveyance. 

We  h(dd  that  tiie  clause  in  the  will  created  an  estate  by 
entirety  in  Algernon  R.  Jones  and  his  wife,  the  appellant, 
and  that  he  could  not  alienate  it,  nor  could  it  be  sold  on 
execution  against  him  to  her  prejudice,  and,  consequently, 
the  overruling  of  the  demurrer  to  the  answer  was  error. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
with  instructions  to  the  court  below  to  sustain  tiie  demurrer 
to  the  answer. 

C.  Denby  and  D.  B.  Kumler^  for  appellant. 

A.  Iglthart^  y.  y.  Chandler^  and  %  E.  Igleharty  for  appellee. 


40       593 

Vawter  v.  Griffin  et  Al.  ^ito    sse 

Contract. — Promissory  Note, — Credit  by  Balance  on  Account, — ^Where  by  the 
agreement  of  three  parties,  any  balance  found  due  upon  settlement  between 
two  of  the  parties  is  to  be  credited  upon  a  note  executed  by  two  of  the  parties, 
one  as  prin£ipal  and  the  other  as  surety,  to  the  third  party  as  payee,  such  bal- 
ance on  being  found  has  the  force  and  effect  of  a  payment  The  contract 
being  between  three,  it  cannot  be  annulled  by  two  of  the  contracting  parties. 
The  balance  being  struck  and  the  credit  entered,  the  agreement  becomes 
executed.  Any  dispute  between  the  maker  and  surety  on  the  note,  as  to  the 
proper  amount  of  the  credit,  does  not  aflect  the  payee  of  ihe  note. 

Vol.  XL.— 38 
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StATOTB  of  'J^JJms,—Etiglifh  Staiute,^Omissum  of  Words  **  Wara  mi 
Merchandised — Legal  Effect, — ^In  adopting  the  seventeenth  section  of  the 
Statute  of  Fhutds  of  Charles  11.  as  the  seventh  section  of  our  own  act,  kt 
omitting  after  the  word ''goods"  the  words  "wares  and  merchandise,"  flg 
legal  effect  of  the  section  remained  the  same,  and  the  coMtmctioB  givato 
the  seventeenth  section  hy  the  English  courts  and  text  wxiteis  maj  ftopcrif 
govern  us  in  placing  a  meaning  to  the  seventh  section  of  our  act  Ndths 
section  includes  contracts  for  the  sale  of  shares  or  stocks,  notes,  chedo, 
bonds,  or  evidences  of  value. 

APPEAL  from  the  Jefierson  Common  Fleas. 

BusKiRK,  J. — ^This  action  originated  before  a  justice  of 
the  peace,  and  was  based  upon  a  note  executed  by  Joseph 
GrifSn  and  Garrett  Williams,  payable  to  James  G.  Moore, 
for  one  hundred  and  twelve  dollars  and  sixty-five  cents,  and 
by  him  assigned  to  the  appellant. 

It  was  admitted  that  Williams  was  the  surety  of  Griffin 
on  the  note.  Williams  made  no  defence  before  the  justice 
or  in  the  common  pleas.  Griffin,  in  addition  to  the  statutory 
denial,  pleaded  a  set-ofT.  The  cause  was  tried  by  the  justice, 
and  resulted  in  a  finding  for  the  plaintifT  in  the  sum  of  sev- 
enty-one dollars  and  sixty  cents. 

The  justice  of  the  peace,  upon  the  application  of  Griffin, 
granted  a  new  trial.  The  cause  was  again  tried  by  the  jus- 
tice, and  resulted  in  a  finding  and  judgment  for  the  plaintiff 
in  the  sum  of  forty-seven  dollars  and  ninety  cents. 

Griffin  appealed  to  the  common  pleas,  where  the  cause 
was  tried  by  a  jury,  resulting  in  a  verdict  for  the  plaintiff  in 
the  sum  of  twenty-eight  dollars  and  ten  cents.  The  appel- 
lant moved  the  court  for  a  new  trial,  which  motion  was 
overruled  by  the  court,  and  the  appellant  excqited.  The 
court  rendered  judgment  on  the  verdict  of  the  jury  for 
appellant  in  the  sum  of  twenty-eight  dollars  and  ten  cents, 
and  for  appellees  for  the  costs  in  the  common  pleas. 

The  appellant  has  assigned  for  error  tiie  overruling  of  the 
motion  for  a  new  trial. 

There  is  but  one  question  in  the  case,  and  that  arises  on 
the  instructions  asked  by  the  appellant  and  refused  by  the 
court,  upon  the  instructions  given  by  the  court  on  its  own 
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motion,  and  upon  the  evidence.  As  the  instructions  asked, 
and  those  given,  were  very  lengthy,  it  will  be  more  con- 
venient, and  quite  as  satisfactory,  to  decide  the  case  upon 
the  sufficiency  of  the  evidence  to  sustain  the  verdict  and 
judgment 

The  facts,  as  disclosed  by  the  evidence,  are  substantially 
as  follows :  James  G.  Moore,  the  payee  and  assignor  of  the 
note  sued  on,  made  a  public  sale  of  his  property;  Griffin 
and  Williams  went  to  the  sale  together ;  while  on  the  way, 
Williams  represented  that  Moore  was  indebted  to  him  in  the 
sum  of  seventy-five  dollars,  and  offered  to  sell  the  same  for 
fifty  dollars,  payable  in  sixty  days;  Griffin  agreed  to  pur- 
chase the  debt  at  fifty  dollars,  and  give  his  note  paj^ble  in 
sixty  da}rs,  if  he  purchased  any  property  at  Moore's  sale ; 
Griffin  purchased,  at  the  sale,  a  horse  and  some^mall  articles, 
amounting  to  one  hundred  and  twelve  dollars  and  sixty-five 
cents ;  it  was  agreed  between  Griffin  and  Williams  that  it 
should  be  represented  to  Moore  that  Williams  owed  Griffin, 
and  had  transferred  to  him,  in  payment  of  such  indebtedness, 
the  debt  on  Moore ;  Williams  and  Griffin  accordingly  told 
Moore  that  Griffin  had  purchased  the  claim  on  him  for  sev- 
enty-five dollars,  which  Griffin  demanded  should  be  deducted 
from  the  amount  of  his  purchase ;  Moore  did  not  object  to 
the  assignment  of  the  debt  to  Griffin,  but  claimed  that  he 
did  not  owe  Williams  that  much,  and  refused  to  deduct  the 
seventy-five  dollars;  it  was  then  agreed  between  the  three, 
that  Griffin  should  give  his  note  to  Moore  for  one  hundred 
and  twelve  dollars  and  sixty-five  cents,  with  Williams  as 
surety,  and  that  Moore  and  Williams  should  meet  in  Dupont 
on  a  subsequent  day,  have  a  settlement,  ascertain  the  exact 
amount  of  Moore's  indebtedness  to  Williams,  and  place  the 
amount  so  found  due  as  a  credit  upon  said  note  for  one  hun- 
dred and  twelve  dollars  and  sixty-five  cents;  Moore  and 
Williams  accordingly  met,  had  a  settiement,  ascertained  that 
the  former  owed  the  latter  forty-four  dollars,  which  sum  they 
entered  as  a  credit  upon  the  note.  Griffin  was  not  present 
at  the  settlement  between  Moore  and  Williams,  nor  when 
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the  credit  was  entered  on  the  note,  but  arrived  soon  after- 
ward. 

Up  to  this  point  there  is  tio  conflict  in  the  evidence  upon 
any  material  point  What  subsequently  occurred  ^  stated 
thus  by  Griffin:  "Just  after  they  had  settled,  Williams 
came  to  me  with  the  note,  and  told  me  that  he  ^d  Moore 
had  settled,  and  that  he  had  to  take  back  some  plows  that 
he  had  sold  Moore,  and  made  some  deductions  in  some  re- 
pairing he  had  done  for  Moore,  aiid  that  tiiey  had  agreed 
that  Moore  owed  him  forty-four  dollars,  whidi  amount  he 
had  placed  as  a  credit  upon  the  note,  and  handed  me  tlie 
note  with  the  credit  of  forty-four  dollars  endorsed  on  It  I 
told  Williams  that  was  not  our  agreement;  that  I  was  tt> 
have  seventy-five  dollars,  and  that  I  would  have  that  amount 
Williams  then  said  he  would  allow  the  one-third  of  tbe  fbrfy- 
fbur  dollars ;  I  told  him  that  was  not  our  agrreemen^  and 
that  I  would  not  do  that  I  told  Williams  that  I  espected 
to  make  a  profit  of  twenty-five  dollars  in  bujnng  the  horse, 
and  would  not  have  bought  the  horse  if  he  had  not  asserted 
that  Moore  owed  him  seventy-five  dollars,  and  that  I  would 
hold  him  for  the  twenty-five  dollars  I  expected  to  make. 
Williams  then  said  that  he  would  take  the  credit  ofl^  and 
went  away.  I  saw  Moore  shortly  afterward,  and  asked  blffi 
to  let  me  see  the  note ;  he  showed  it  to  me ;  the  credit  of 
forty-four  dollars  was  scratched  off.  I  told  him  he  had  no 
right  to  do  it,  and  that  I  would  claim  a  credit  of  seventy- 
five  dollars.  He  said  Williams  had  promised  to  stand  be- 
tween him  ^nd  harm,  and  would  not  ask  him  to  pay  the  note 
if  I  held  him  to  the  credit.  I  replied,  *if  t  were  to  payjrou 
a  twenty  dollar  bill  on  a  debt,  and  Garrett  WilUams  were  te 
burn  it  up,  you  would  expect  me  to  pay  it  again.'  He  said 
he  would  not  pay  Williams  the  note  he  had  given." 

What  took  place  between  Moore  and  Williams,  in  refer- 
ence to  the  erasing  of  the  credit,  is  stated  tllus  by  Wil- 
liams :  ''  No  one  was  present  but  Grrifiln  and  myself;  Moote 
had  gone  over  to  the  shop;  I  then  went  over  to  Moore's  and 
told  him  what  Griffin  said,  and  asked  Moote  if  he  would 
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give  me  his  own  note  for  the  amount  he  owed  me;  he  said 
he  would,  and  did ;  I  then  scra^tched  the  credit  of  forty-four 
dollars  oflF  and  gave  the  note  back  to  Moore." 

Grifiin  also  testified  that,  subsequent  to  the  above  transac- 
tion! he  tendered  his  note  to  Williams  for  $fty  dollars,  in 
pursuance  of  his  agreement,  but  that  Williams  refused  to 
accept  the  note.  Williams,  however,  testified  that  Grilfin 
had  neither  paid  him  the  fifty  dollars  nor  tendered  him  his 
note  for  such  sum. 

Williams  also  testified  that  just  after  his  settlement  with 
Moore  and  the  entering  of  the  credit  on  the  note,  he  met 
Griffin  and  showed  him  the  note  and  the  amount  of  the 
credit;  he  said  that  he  wanted  more  than  that;  that  he 
would  have  more/ or  he  would  have  nothing;  that  he  told 
him  that  he  and  Moore  had  settled,  and  that  that  was  the 
amount  found  due  irpm  Moore  to  hin\,  and  that  if  he  would 
not  take  that,  he  would  not  take  anything,  as  he  would 
take  the  credit  off. 

Williams  gave  the  following  account  of  what  occurred  at 
the  time  the  note  was  executed.  He  says :  ''After  the  sale 
was  over,  and  Griffin  had  bought  a  horse  and  some  other 
things,  Moore  came  to  me  and  asked  me  for  the  note;  said 
he  wanted  to  see  it;  I  told  him  it  was  at  home;  Moore  then 
said  Griffin  wanted  him  to  allow  him  a  credit  of  seventy-five 
dollars  for  what  he  owed  me,  and  said  he  would  not  do  it^ 
that  he  did  not  owe  me  that  much;  I  then  told  him  to  come 
down  to  my  house  and  we  would  settle ;  he  said  he  would 
do  so  as  soon  as  he  got  time — ^that  he  would  be  down  in  a 
few  days;  Moore  then  told  Griffin  to  give  his  note  for  the 
whole  amount  of  what  he  had  bought  at  the  sale,  and  that 
when  he  and  I  settled  we  would  give  him  credit  for  the 
amount  he,  Moore,  owed  me ;  Griffin  did  give  Moore  his  note 
for  the  amount,  which  I  think  was  one  hundred  and  twelve 
dollars  and  sixty-five  cents,  and  I  signed  it  as  security,  and  we 
all.  Griffin,  Moore,  and  myself^  agreed  that  whatever  amount 
would  be  found  due  me  by  Moore,  when  we  settled,  would 
be  placed  as  a  credit  on  the  note  given  by  Griffin  to  Moore;" 
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The  note  sued  on  was  executed  on  the  24th  day  of  Sep- 
tember, 1869.  The  settlement  was  made  between  Moore 
and  Williams,  and  the  credit  entered  and  erased  on  the  26d!i 
day  of  September,  1869.  Moore  assigned  tiie  note  to  ap- 
pellant about  the  20th  of  October,  1869,  but  did  not  notify 
Griffin  of  the  assignment  until  in  August,  187a 

Upon  the  foregoing  facts,  the  court  instructed  tiie  juiy 
that  Griffin  was  entitled  to  a  credit  of  the  forty-four  dollars, 
which  Moore  owed  Williams.  Was  the  instmction  correct? 
and  can  a  verdict  based  upon  such  evidence  be  sustained? 
The  positions  assumed  by  the  appellee  are  stated  as  follows, 
in  the  brief  filed  by  his  counsel  f  *'From  this  evidence  it 
was  competent  for  the  jury  to  find, 

**  First  A  contract  of  novation,  whereby  Williams  ac- 
cepted Griffin  as  his  debtor  instead  of  Moore,  with  the  con- 
sent and  agreement  of  the  latter;  and  that  it  was  executed. 

*'  Second.  That  Griffin  did  not  consent  to  any  change  in 
the  terms  of  this  contract 

"Third.  That  Moore  was  immediately  notified  by  Griffin 
that  he  would  hold  Moore  to  the  credit,  and  that  Moore  as- 
sented by  saying  he  would  not  pay  Williams  the  fortj^ibur 
dollars. 

''Fourth.  That  Griffin's  contention  was  with  Garrett  Wil- 
liams for  misrepresenting  the  amount  of  Moore's  debt,  and 
a  claim  to  hold  Williams  responsible  for  the  twenty-five  dol- 
lars discount  which  he  had  expected  to  make  by  the  par- 
chase  of  Moore's  debt 

"  Fifth.  That  the  evidence  proves,  or  tefl^  to  prove,  tiiat 
the  transaction  amounted,  in  &ct,  to  a  payment  of  forty-ibur 
dollars  on  the  note  sued  on." 

It  is  contended  by  the  appellant,  that  upon  the  £u:ts  tSxere 
was  no  novation ;  that  the  transaction  did  not  amount'  to 
a  payment  on  the  note,  and  that  if  it  was  not  a  pa3mieiit;  it 
cannot  be  pleaded  as  a  set-off  against  the  assignee  of  tlie 
note ;  that  the  agreement  between  V^iams  and  Griffin  lor 
the  sale  of  the  debt  on  Moore  was  by  parol;  tiiat  the  dd>t 
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amounted  to  more  than  fifty  dollars,  and  the  contract  not 
being  reduced  to  writing  and  signed  by  the  parties,  and  no 
part  of  the  purchase-money  having  been  paid,  the  contract 
was  void  under  the  statute  of  frauds. 

The  appellee  insists  that  there  was  a  complete  nova- 
tion and  payment,  and  that  the  sale  of  a  note  or  account 
does  hot  come  within  our  statute  of  frauds. 

Williams,  in  his  testimony,  says:  ''And  we  all,  Griffin, 
Moore,  and  myseli^  agreed  that  whatever  amount  would  be 
found  due  me  by  Moore  when  we  settled  would  be  placed 
as  a  credit  on  the  note  given  by  Griffin  to  Moore."  Subse* 
quent  to  this  agreement,  a  settlement  was  made  between  Wil- 
liams and  Moore,  when  it  was  ascertained  that  Moore  owed 
Williams  forty-four  dollars,  and  such  amount  was  entered  as 
a  credit  upon  the  note.  By  the  agreement  between  the 
three  parties,  the  balance  found  due  upon  settlement  was  to 
be  entered  as  a  credit.  When  the  balance  was  found,  it  had 
the  force  and  effect  of  a  payment  The  contract  having 
been  made  by  and  between  three,  it  could  not  be  annulled 
by  two  of  the  contracting  parties.  The  balance  having  been 
struck  and  the  credit  entered,  the  agreement  was  executed, 
and  such  credit  became  a  payment  and  satisfaction  pro  tanto 
of  the  note  sued  on.  It  is  true  that  Griffin  insisted  on  a 
larger  credit;  but  that  was  a  controversy  between  Griffin 
and  Williams,  in  which  Moore  had  no  concern,  as  he  was 
only  bound  to  credit  the  note  with  what  he  owed  Williams. 
Moore  having  entered  the  credit  on  the  note,  Williams  had 
no  power  to  erase  the  credit  The  note  did  not  belong  to 
Williams,  and  he  having  sold  and  transferred  his  debt  on 
Moore  to  Griffin,  and  agreed  that  the  same  should  be  entered 
as  a  credit,  could  not  avoid  his  contract,  without  the  con- 
currence of  the  other  contracting  parties.  Vawter,  the  as- 
signee of  the  note,  took  the  assignment  of  the  note  subject 
to  all  defences  that  could  have  been  made  while  owned  and 
held  by  the  original  payee.  The  settlement  having  been 
made  and  the  credit  entered  before  Moore  assigned  the  note 
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to  Vawter,  the  latter  took  the  note  subject  to  aay  defeace 
which  could  have  been  made  if  Moore  had  continued  to 
hold  the  note  and  had  brought  the  suit  ^ 

It  is  also  insisted  by  the  appellant  that  the  contract  be- 
tween Williams  and  GnflSn  was  within  the  seventh  section 
of  our  statute  of  frauds,  and  was  therefore  void. 

The  seventh  section  of  said  statute  provides,  that  "no 
contract  for  the  sale  of  any  goods,  for  the  price  of  filfy  dol- 
lar$  or  moire,  shall  be  valid,  unless  the  purchaser  shall  re- 
ceive part  of  such  property,  or  shall  give  something  in 
earnest  to  bind  the  bargain,  or  in  part  payment  or  unless 
sonye  note  or  mooiorandum  in  writing  of  the  bargain  be 
made,  and  signed  by  the  party  to  be  charged  thereby^  or  by 
some  person  thereunto  by  him  lawfully  authorised.^    i  G.  ft 

H.  351. 

The  solution  of  the  question  will  depend  upon  the  mean- 
ing to  be  attached  to  the  word  "  goods/'  as  used  in  the 
above  section.  Is  the  word  comprehensive  enough  to  em- 
brace promissory  notes  and  things  in  action  ?  A  legislative 
construction  has  been  placed  upon  the  phrase  *' personal 
property"  and  the  word  "property."  The  word  '^properly" 
includes  personal  and  real  property.  The  phrase  "petsooal 
property"  includes  goods,  chattels,  evidences  of  debt,  and 
things  in  action. 

The  phrase  "personal  property"  is  a  much  more  compre- 
hensive term  to  designate  objects  of  ownership  than  the 
word  "goods."  The  word  "goods"  is  defined  by  Webster 
as  follows:  "Goods,  n,pl.  Movables;  household  fiimiture. 
2.  Personal  or  movable  estate,  as  horses,  catde,  utensils, 
etc.  3.  Wares;  merchandise;  commodities  bought  and  sold 
by  merchants  and  traders."  The  word  is  defined  by  Wor« 
cester  as  follows :  " Goods  (gudz),  ». /iL  i.  Movables;  per- 
sonal or  movable  estate;  furniture;  chattels;  eiiects.  *A11 
your  goods,  lands,  tenements.'  SAai.  2.  Wares;  firdght; 
merchandise;  commodities.  'AVhen  the  ^ goods"  <^  our 
English  merchants  were  attached'   RaUi^     %ni. — The 
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term  goods  comprehends  a  person's  furniture  and  other 
movables,  or  movable  property ;  chattels^  cattle,  implements 
of  husbandry,  etc ;  goods  and  chattels,  personal  estate  and 
effects.  Effects  is  a  term  nearly  synonymous  with  goods, 
and  includes  lands,  tenements,  fiimiture,  etc.  The  goods  or 
merchandise  of  a  trader;  a  manu&cturer^s  wares;  the  com- 
oiodities  of  a  country." 

The  word  ''chose,"  and  the  phrases  ''dibses  in  posses- 
sion" and  ''choses  in  action,"  are  defined  by  Bouvier  as  fol- 
lows :  ''  Chose  (Fr.  thing) :  personal  property.  Choses  in 
possession:  personal  things  of  which  one  has  possession. 
Choses  in  action :  personal  things  of  which  the  owner  has 
aot  the  possession,  but  merely  a  right  of  action  for  their 
possession." 

The  phrase  ''  chose  in  action  "  is  defined  by  BurriU  to  be 
a  thing  which  a  man  has  not  the  actual  possession  of,  but 
which  he  has  a  right  to  demand  by  action,  as  a  debt  or  de- 
mand due  from  another. 

All  the  definitions  of  the  word  **  goods  "  refer  to  things  that 
art  visible  and  in  possession,  while  the  definition  of  ''  chose 
in  action  "  refers  to  something  invisible,  intangible,  as  a  debt 
or  demand  or  right  of  action. 

Our  statute  of  firauds  is  substantially  that  of  Charles  II. 
It  was  said  by  this  court,  in  Bowman  v.  ConUj  8  Ind.  58, 
that,  ''with  the  statute, the  courts  generally  adopt  the  Eng- 
lish conduction  of  it  as  good  authority." 

The  seventh  section  of  our  statute  corresponds  with  the 
seventeenth  section  of  the  English  statute,  which  latter  sec- 
tion reads  as  follows :  > 

"  Sec.  17.  No  contract  for  the  sale  of  any  goods,  wares,  and 
merchandise  for  the  price  of  ten  pounds  sterling,  or  iUpwards^ 
shall  be  allowed  to  be  good,  except  the  buyer  shall  accept 
part  of  the  goods  so  sold,  and  actually  receive  the  same,  or 
give  something  in  earnest  to  bind,  the  bargain,  or  in  part  pay-  * 
ment,  or  that  some  note  or  memorandum  in  writing  of  the 
saidbai^ain^  bemade  and  signed  by  the  parties  to  be  charged 
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by  such  contract,  dr  their  agents  thereunto  lavrfully  author- 
ized."   Browne  Statute  of  Frauds,  504. 

The  only  difference  in  phraseology  is,  &at  in  the  English 
statute  the  words  ''goods,  wares,  and  merchandise"  are  used, 
while  in  our  statute  the  word  "  goods "  alone  is  used.  We 
are  of  the  opinion  that  the  change  in  phraseology  between 
the  two  sections  makes  no  difference  in  legal  efiect.  It  will 
be  seen  from  an  examination  of  the  above  definitions  that 
the  word  "goods"  includes  and  embraces  the  words  ''wares 
and  merchandise."  The  two  sections  being,  in  legal  effect, 
the  same,  and  having  borrowed  our  statute  from  the  English 
statute,  we  may  very  properly  adopt  and  be  governed  by  the 
construction  which  has  been  placed  upon  the  seventeenth 
section  of  the  English  statute  by  the  English  courts  and 
text  writers. 

It  is  well  settled  in  England  that  contracts  for  the  sale  of 
shares  or  stocks,  notes,  checks,  bonds,  and  evidences  of 
value  are  not  within  the  seventeenth  section  of  the  statute 
of  Charles  IL 

Mussell  V.  Cooke ^  Preced.  Ch.  533;  CruU  v.  Dodson^  SeL 
Cas.  Ch.  113;  Duncuft  v.  Albrecht,  12  Sim.  189;  Humble  v. 
Mitchell,  II  A.  &  E.  205;  S.  C,  3  Per.  &  D.  141;  Heselthu 
v.  Siggers,  i  Exch.  856;  Tempest  v.  Kilner,  3  C.  B.  249; 
Bowlby  V.  Bell,  3  C.  B.  284;  Bradley  v.  Holdsworth,  3  M.  & 
W.  422 ;  Watson  v.  Spratley,  10  Exch.  222 ;  Pawle  v.  Gunn, 
4  Bing.  N.  C.  445 ;  Chanter  v.  Dickinson,  5  Man.  &  G.  253. 

The  same  legislature  which  enacted  our  statute  of  frauds 
made  the  definition  of  the  phrase  "personal  property."  If 
it  had  been  intended  to  embrace  within  the  seventh  secdon 
choses  in  action,  and  evidences  of  debt,  as  well  as  the  word 
"goods,"  the  phrase  "personal  property"  would  have  been 
employed,  as  those  words  #ould  have  included  "goods,  chat- 
tels, evidences  of  debt,  and  things  in  action." 

We  are  very  clearly  of  the  opinion  that  contracts  for  the 
sale  of  evidences  of  debt  and  things  in  action  are  not  within 
the  seventh  section  of  our  statute  of  firauds. 
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We  are  of  the  opinion  that  the  court  committed  no  error 
in  overruling  the  motioti  for  a  new  trial. 
The  judgment  is  affirmed,  with  costs. 
C.  E.  Walker  and  W.  S.  Roberts,  for  appellant 
H.  W.  HarringUm  and  C.  A.  Korbfy,  for  appellees. 
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ACTION. 
See  Vendor  and  Fukckasxr,  3. 

AMENDMENT. 
See  Bill  of  Exceptions,  3;  Cmr,  4;  Fkacticb,  8«  9. 

APPEAL. 

See  County  Auditor  ;  County  Seat,  i,  3 ;  Draining  Association,  7 ;  In- 
junction, 1,3;  Justice  op  tbs  Peace,  3;  Liquor  Law,  i  to  6;  Parent 
AND  Child,  3;  U.  S.  Court,  i,  3, 3. 

ARREST  OF  JUDGMENT. 
See  Practice,  5, 37. 

ASSIGNMENT  OF  ERROR. 

See  Divorce,  i;  Injunction,  4;  Jurisdiction,  2;  Prachce,  3S,  39; 

Supreme  Court. 

ATTORNEY. 

MoHon  to  Dismiss. — ^A  motion  to  dismiss  an  action  was  made  by  the  defendant, 
because  an  order  had  been  received  from  the  plaintiff,  directing  his  attorney 
to  dismiss  the  suit  at  the  defendant's  costs ;  and  the  defencunt  declared 
himself  ready  -to  pay  the  costs.  The  plaintiff,  by  his  attorney,  objected, 
and  the  motion  was  ovemiled. 

Held,  that,  as  agunst  the  defendant,  the  attomqr  for  the  plaintiff,  in  the  absence 
of  the  plaintiff,  had  the  right  to  control  the  case  and  refuse  to  dismiss  the 
action,  and  such  refusal  was  not  error.  McConnell  v.  Brcwn^  384 

BAIL. 
See  Justice  of  the  Peace,  4,  5, 6. 

I.  Judgment. — Surety, — Replevin  Bail. — Fraud. — ^A  complaint  alleged  that  A. 
recovered  a  judgment  against  B.  and  the  defendant,  and  the  court  found 
that  the  defendant  was  the  surety  of  B.  and  ordered  that  the  property  of  B. 
should  be  first  exhausted,  and  that  the  judgment  should  not  be  replevied 
unless  the  replevin  bail  would  undertake  to  discharge  the  judgment  if  it 
could  not  be  made  from  the  property  of  B.;  that  B.  was  then  insolvent  and 
left  the  state,  and  an  execution  issued,  and  the  defendant  requested  the 
plaintiff  to  become  his  replevin  bail ;  that  plaintiff  offered  to  loan  him  the 
money,  but  the  defendant  declined,  alleging  that  he  desired  to  delavthe  exe- 
cution plaintiff;  and  the  plaintiff,  then,  in  ignorance  of  the  special  order  in 
the  case,  became  replevin  bail,  and  relying  upon  the  fraudulent  representa- 
tions of  die  defendant,  did  not  read  the  instrument,  believing  it  to  be  the 
ordinary  obligation  of  a  surety;  that  an  execution  was  afterward  issued,  and 
he  was  compelled  to  pay  the  judgment;  and  he  demanded  judgment  for 
the  amount  against  the  defendant. 

ffeldf  that  the  complaint  was  good.  LaitSa  Vr  Loveless ,  211 
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2,  Satne, — Irregular  Order  of  Courtr^lt  was  shown  on  the  trial,  hf  the  record, 
that  judgment  was  taken,  in  the  case  against  B.  and  the  defenHkntt  bj 
default,  and  no  issue  of  smet/ihip  was  made,  nor  was  these  anj  objedioa 
to  bail  beings  given. 

Helti,  that  the  fii^iuig  d  the  court  and  order  as  to  execution  and  replem  bail 
were  irregular.  A 

BANKRUPTCY. 
See  P&0CSBDIN6  Supplementary  to  Exbcuhqn,  2. 

1.  Mortgagor  and  Mortgagee,— Provmg  Deht, — -Where  a  moi^agor  of  real  or 

personal  property  becomes  a  bankrupt,  and  the  mortgagee  does  not  sell  the 
mortgaged  property  under  the  direction  of  the  bankrupt  court,  or  release  or 
deliver  up  to  the  assignee  in  bankruptcy  his  daim  on  the  property,  the 
mortgagee  cannot  prove  any  part  of  his  debt  against  the  estate  in  bank- 
ruptcy. Pierce  Y.  ff?^br,  70 

2,  Discharge  of  Bankrupt, — Pleading,^^  bankrupt  is  only  discharged  from 

such  debts,  claims,  liabilities,  and  demands,  as  were,  or  mi^t  have  been, 
proved  against  his  estate  in  bankruptcy,  and  a  dbcharge  in  bankruptcy  is 
not  a  good  plea  in  bar,  except  as  to  such  debts  as  were,  or  mig^  have 
been,  so  proved.  Jb* 

BASTARDY. 

Acknowledgment  of  Record  that  Provisum  has  been  Made  for  Support.^ln 
a  proceeding  to  secure  the  support  of  an  ill^itimate  child^  an  answer 
alleging  that  the  relatrix  had  previously  instituted  a  proceeding  before  a 
justice  of  the  peace  for  the  support  of  the  same  child,  and  that  the  defend- 
ant had  paid  a  sum  of  money  to  the  relatrix,  and  that  she  had  entered 
of  record,  before  the  justice,  that  provision  had  been  made  for  the  main- 
tenance of  the  child  to  her  satisfaction,  and  had  dismissed  the  action,  and 
that  she  was  a  fit  person  to  have  and  use  the  money  so  paid,  is  good, 
though  it  be  not  shown  that  the  defendant  was  served  with  process  in  tlie 
proceeding  before  the  justice.  Gipe  v.  The  State^  ex  reL  Seymour^  15S 

BILL  OF  EXCEPTIONS. 
See  iNjtmcnoN,  4;  JtmisDicrioN,  i ;  P&actice,  ao;  Venue,  3. 

1.  Time  of  Filing^'-^K  bill  of  exceptions  is  no  i)art  of  the  recoond,  unless  the 

record  shows  when  it  was  filed. 

The  C,  C,  6*  /.  C  J?.  Wi  Co.  v.  PoweH,  Adair,  37 

2.  Same. — A  bill  of  exceptions  filed  after  the  term  oX.  the  court,  without  an  order 

of  court  giving  time  beyond  the  term,  constitutes  no  part  of  the  record. 

M^r  v.  Griswold  et  oL,  209 

3.  Amendment. — ^The  Supreme  Court  can  act  only  npon  the  record  as  made  up 

in  the  court  below,  and  if  the  record  be  imperfect  there,  the  error  cannot  le 
amended,  except  on  proper  motion  in  such  original  court. 

OuckY.  TheState,2l^l 

4.  Report  of  Evidence, — Signature  of  yudge.^-^K  bill  of  exceptions  should  not 

be  signed  by  the  judge,  until  the  evidence, as  taken  down,  has  been  wtitten 
out  in  full,  and  the  judge  has  examined  it,  so  as  to  satisfy  himself  of  its 
accuracy,  and  it  has  been  embodied  in  the  bill.  The  notes  of  the  reporter, 
appointed  by  the  court,  are  not  included  in  the  words  "  written  instrument 
and  documentary  evidence,"  used  in  the  statute.  H^ 

5.  Z)ia,^ram.— Where  a  diagram  of  a  locality  is  offered  in  evidence  and  rejected, 

it  must  be  set  out  in  a  bill  of  exceptions,  in  order  to  reserve  the  question  00 
the  ruling.  The  /.,  P.,  6*  C,  R,  R.  Co,  v.  Irish,  277 

6.  Uncertainty. — Instructions, — ^Where  a  bill  of  exceptions  stated  in  caocln* 

sion:  "Whereupon  the  plaintiff,  at  the  time,  noted* exceptions  on  the 
margin  of  a  port  of  the  charges  g^vcn  by  the  court  to  the  jury,  and  at  the 
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time  excepted  to  each  of  the  chaiges,  tevenlly,  upon  which  exceptions 
were  uotea  on  the  maxgin  thereof  at  the  time,"  this  court  was  unable  to  de- 
tenmne  whether  the  plaintiff  excei^ted  to  each  and  all  of  the  instructions 
given,  or  only  to  sach  as  had  the  exceptions  noted  on  the  maigin.  The 
deck  noted  that  there  were  no  instmcdons  on  file  that  had  exceptions  noted 
on  the  maigim  CM  et  ^  ▼.  KrtOt^  323 

7.  Motion  to  Strike  {7M/.-»The  overruling  of  a  motion  to  strike  out  a  paragraph 

of  answer  must  be  reserved  hf  bill  of  exceptions.    Harding  v.  Whitney ,  379 

8.  .^^^E^&t^.^-Affidavits  filed  in  a  cause  can  only  be  made  a  part  of  the  record 

'by  being  embraced  in  a  bill  of  exceptions.  IVhaUy  v.  Cleason^  405 

9.  Motion  to  Strike  Out^^K  motion  to  strike  out  part  of  a  pleading  can  only  be 

made  a  part  of  the  record  by  being  embodied  in  a  bill  of  exceptions. 

Tke  G.t  M.9  6*  H.  Turnpike  Co,  v.  Sidener  et  al.^  424 

10.  Same,^-^li  a  bill  of  exceptions  shows  that  such  motion  was  filed,  and  points 

out  a  place  for  its  insertion  by  the  words  "  (here  insert)/'  this  willAUthorize 
the  derk  to  insert  the  motion  in  the  biU.  Ib» 

II..  Same, — Sudi  motion  cannot  be  made  a  part  of  the  record  by  the  derVs  filling 
the  blank  in  the  bill  of  exceptions  with  a  reference  to  a  page  of  the 
transcript  where  it  may  be  found.  The  motion  must  be  copied  into  the 
bill  of  exceptions,  signed  I7  the  judge,  and  certified  by  the  clerk  to  be  a 
full,  true,  and  complete  copy  of  the  original  on  file  in  ms  office.  lb* 

12.  Same.-^tht  bill  of  exceptions  must  show  what  ruling  was  made  upon 
the  motion,  and  whether  exception  was  taken  to  the  ruling.  Recitals  of  the 
derk  upon  these  points  cannot  be  regarded.  Jb. 

13.  Motion  to  Strike  Out, — ^When  a  motion  to  strike  out  a  pleading  is  made, 
and  dther  sustained  or  overruled,  the  correctness  of  the  ruling  cannot  be 
considered,  unless  the  question  is  reserved  by  a  bill  of  exceptions. 

ASey  V.  Gavin  etal,^  446 

14.  Evidencej-^Tnspeetion  fy  yury.-^A,  bill  of  exceptions  may  contain  all  the 
evidence,  although  it  appear  that  the  jury  were  allowed  to  inspect  the  place 
where  the  matters  refened  to  in  the  pleadings  occurred.  Tke  Evansviile, 
etc.p  Railroad  Co.r.  Cochran,  10  Ind.  560,  overruled. 

The  J,,  M,,  6*  /.  i?.  R.  Co.  v.  Bowen,  545 

15.  Motion  to  Strike  Out, — -ITVhere  a  motion  to  strike  out  a  paragra^  of  a 
pleading  is  overruled,  this  ruling  must  be  reserved  by  bill  of  exertions,  to 
oe  avaifitble  on  appeal.  KieiMer  et  smt.  t.  Symmes,  562 

BILL  OF  EXCHANGE. 
See  Principal  and  Surety,  5. 

CASES  OVERRULED  AND  CRITIQSED. 

1.  Removal  of  Cause  to  U.  S.  CMfrf.— The  Qty  of  Auroras.  West,  25  Ind.  148, 

ovenruled.  Burton  et  al.  v.  The  National  Park  Bank,  173 

2.  Husband a$ul  Wtfe.-^Witness.'^'yLaoeltt  v.  Harding,  33 Ind.  176, overruled. 

Bonham  et  al,  v.  Keen  etal,,  197 

3.  Pieading,'^Set'Off,'^'Rast  v.  The  North  River  Bank,  il  Ind.  268;  Conwell 

V,  Finnell,  II  Ind.  527;  Stone  9.  Lewman,  28  Ind.  97;  Blew  v.  Hoover, 
30  Ind.  450,  overruled.  Curran  v.  Curran,  Adn^r,  473 

4.  Bia  of  Exceptions,-'Evidence.^Inspection  of  Premises  bv  Tury.^the  Ev- 

ansville,  etc.,  R.  R.  Co.  v,  Cochran,  10  Ina,  560,  overruled. 

The  y.,  M.,  d*  /.  R.  R.  Co.  v.  Borven,  545 

5.  Descent. — JTuiiraer.— PVantz  v,  Harrow,  13  Ind.  ^07;  Murray  v.  Mounts,  19 

Ind.  364;  RockhiU  v.  Ndson,  24  Ind.  422^  criticised. 

May  et  al.  v.  Fletcher  et  al,,  575 

CITY. 
■I.  Ne^jSgema.'^Coal  Vasdt,"'-^  is  not  a  M(g^igent  or  wrongful  act  for  a  dty  to 
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silently  allow  the  owner  of  proper^r  aibotdliig  on  a  streefc  to  property  con- 
struct a  coal  vault  under  the  sidewafic  ^Myrf  Li^oyeUe  t.  Biood^  62 

S.  Same. — ^The  city  is  not  chargeable  wiA  nei^igence  where  the  occupanl  of  the 
premises  using  such  vault  leaves  &e  openmg  of  said  vanlt,  in  fhe  sidewalk^ 
nncovored  for  a  short  time  while  engaged  in  putting  coal  into  the  vanlt,  and 
where  the  city  officials  have  not  notice  that  it  is  uncovered.  Jk, 

3.  Street  Assessment, — Affidavit. — /V«^.— An  assessment  for  a  street  im- 

provement should  show  the  amount  for  which  each  lot  or  |Nece  of  land  is 
liaUe ;  the  affidavit  for  the  precept  should  conform  to  it  in  this  req>ect;  and 
this  should  appear  al&ough  the  diffiaent  lots  or  pieces  of  land  beloi^  to  the 
same  owner.  Baife  et  oLt,  Joknsomt  235 

4.  Same. — Amendment  of  TVanseriM  en  AfpeaL — ^Where  an  act  required  has 

1)een  done,  but  the  tianscript  of  the  proceedings  before  the  common  council 
fails  to  show  this  fact,  an'  amendment  of  the  transcxiptmay  be  made  intfie 
common  pleas  court  But  where  the  affidavit  on  which  the  precept  has  is- 
sued is  defective,  such  affidavit  cannot  be  amended  on  appeal,  but  the 
proceedings  must  commence  again  at  the  error  committed.  Jb, 

5.  Street  Improvement, — Precept, — On  an  appeal  from  a  precept  issued  to  enforce 

the  collection  of  an  assessment  for  a  street  improvement  in  a  city,  where  the 
woik  has  been  6rdered  to  be  done  by  Uie  common  council,  without  a  peti- 
tion from  the  owners  of  property,  the  record  must  show  that  two-thiT&  of 
all  the  peisons  that  composed  the  council,  and  not  merely  two-thirds  of  the 
members  present  at  the  time  the  vote  was  taken,  voted  for  the  order. 

Baier  v.  ToHn  et  al,^  310 

6.  judicial  Notice, — ^A  court  cannot  take  judicial  knowledge  of  the  number  of 

wards,  or  the  number  of  coundlmen,  in  a  dty.  JH. 

7.  Street  Improvement, — ^Where  property  has  been  assessed  for  a  street  improve- 

ment in  a  city,  for  the  exact  amount  for  which  it  is  liable  under  the  esti- 
mate, the  owner  cannot  resist  the  payment  of  the  assessment,  on  the  ground 
of  an  omission  to  assess  other  property  for  the  amount  for  whidi  it  is  BaUe. 

Bal/e  et  aL  v.  BeB^  337 

8.  Same, — Assignment  of  Contract,-^Consent  of  City, — ^Where  a  contract  for  a 

street  improvement  in  a  city  contains  a  provision  that  the  contract  shall  not 
be  assigned  without  the  consent  of  the  common  council,  no  one  besides  the 
contractor  can  maintain  an  action  on  a  precept  issued  to  such  contiador, 
upon  an  allegation  that  he  has  done  the  work  by  agreement  with  the  con- 
tractor, without  an  averment  also  of  the  assignment  of  the  contract  by  Ae 
consent  of  the  council.  Deffenbaugh  v.  Foster,  3S2 

9.  Tax, — Farming  Land, — ^The  fiAy-eighth  section  of  the  act  for  the  incoipo- 

ration  of  cities,  3  Ind.  Stat  91,  should  be  interpreted  as  thou^  it  read, 
"  The  common  council  shall  have  power  to  levy  and  cause  to  be  assessed 
and  collected  in  each  year  an  ad  valorem  tax  *  *  *  on  all  popeity 
subject  to  state  and  county  taxation,  within  such  dty,  exc^  femung  land 
in  tracts  exceeding  five  acres  in  one  body." 

HamiUon  et  al,  v.  City  of  Ft.  H^ayne  etal,  491 

10.  Same, — Constitution, — Section  one,  artide  ten,  of  the  constitution  dt^bas 
State,  does  not  apply  to  munidpal  taxation.  A. 

COLLATERAL  PROCEEDlNQ. 
See  Dbckdxnts'  Estatis. 

COMPROMISE. 
SeeF&AUD,  3. 

CONSIDERATION. 
See  Contract,  3. 

Promissory  Mte.-^J^tiktn  of  Cntsid&atio»,^WitXi  it  is  thowii  flut  a  pron- 
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issory  note  was  g^ven  for  an' article  that  has  proved  to  be  wholly  without 
value,  this  will  sustain  a  plea  of  no  consideration,  as  well  as  a  plea  of  total 
failnze  of  consideration.  Mookiar  v.  Lewis,  i 

CONSTITUTIONAL  LAW. 
See  City,  10;  Liquor  Law,  3;  U.  S.  Court,  5. 

CONTINUANCE. 
See  Court  of  Common  Pleas,  3 ;  Fracticb,  35. 

CONTRACT. 
See  Custom;  Vendor  and  Purchaser,  x,  2. 

I.  Entirety, — ^A.,  who  was  a  retail  dealer,  contracted  with  B.,  a  wholesale  dealer, 
for  a  lot  of  clothing,  to  be  shipped  to  A.,  part  of  which  consisted  of  suits 
of  clothing  of  a  particular  kind,  quali^,  and  price.  Part  of  the  goods 
shipped  by  B.  were  not  of  the  kind,  quality,  and  price  contracted  for.  A. 
refused  to  accept  any  portion  of  the  goods,  and  immediately  returned 
them  to  B. 

Jleldf  that  the  contract  of  A.  was  an  entire  contract  for  the  whole  bill  of  goods, 
and  he  was  not  obliged  to  accept  a  part  without  the  whole.  Smiih  v.  Lewis ,  98 

a.  Support  of  Child, — Pleading. — A  complaint  alleged  that  defendant  agreed 
that  if  plaintiff  would  receive  into  his  family  a  certain  child,  and  provide 
for  it,  defendant  would  pay  plaintiff  therefor  a  sum  named,  or  a  reasonable 
sum,  and  alleged  that  plaintiff  had  so  received  the  child  and  provided  for 
it,  and  defencUmt  had  failed  and  refused  to  pa^  therefor. 

Heldy  that  the  complaint  stated  a  good  cause  of  action.       Lines  y.  Wilson,  1 1 1 

3.  Consideration, — Liahilityfor  Building  Destroyed  by  Fire, — ^In  January,  1867, 

A.  owned  certain  land,  and  a  building  thereon,  and  at  that  date  sold  the 
same  to  the  trustees  of  a  church,  reserving  by  an  instrument  in  writing  the 
use  and  possession  of  the  building  until  March  zst,  1867.  Before  the  ist 
of  March,  the  trustees  sold  the  building  to  B.,  and  contemporaneously 
therewith  A.,  as  principal,  wilh  C.  (one  of  the  trustees  of  the  churcl^)  as 
his  surety,  made  a  contract  in  writing  with  B.,  whereby  A.  and  C.  agreed 
to  deliver  to  B.  the  building,  '<  in  as  good  condition  "  as  it  then  was,  at  such 
time  as  A.  and  C.  might  choose,  before  the  1st  of  March,  1867.  After  the 
sale,  and  before  the  ist  of  March,  the  building  was  destroyed  by  fire.  B. 
sued  A.  and  C.  on  their  agreement,  for  the  value  of  the  building,  alleging 
a  failure  to  deliver  in  as  good  condition,  etc. 
Held,  that  there  was  a  sufficient  consideration  to  support  the  agreement;  that  the 
terms  of  the  contract  rendered  A.  and  C.  liable  for  the  non-delivery  of  the 
building,  although  it  was  destroyed  by  fire  without  their  fault. 

troddard  v.  Bebout  et  al,,  114 

4.  Same, — ^The  terms  of  a  contract  cannot  be  varied  by  a  mere  allegation  of  the 

intention  or  object  of  the  parties.  lb. 

5.  Novation, — Promise  to  One  for  Benefit  of  Another, — Statute  of  Frauds, — A., 

being  indebted  to  B.  on  certain  notes  secured  by  a  mortgage  of  real  estate, 
sold  the  real  estate  to  C,  and  C,  in  consideration  of  the  sale  and  convey- 
ance of  the  real  estate,  promised  to  pay  B.  the  amount  due  him  from  A. 

Held,  that  the  conveyance  of  the  real  estate  was  a  sufficient  consideration  to 
support  the  promise  of  C,  and  that  his  agreement  was  not  within  the  stat- 
ute of  frauds. 

Held,  also,  that  the  contract  between  A.  and  C.  being  for  the  benefit  of  B.,  he 
could  avail  himself  thereof  by  suing  C.  thereon. 

Helms  et  al,,  Ej^rs,  v.  Keams,  124 

6.  Pleading. — Evidence,* — In  a  suit  upon  a  promissory  note,  given  in  pursu- 

ance of  a  contract  appointing  the  maker  of  the  note  an  agent  for  the  sale 
of  a  patented  article  and  agreeing  that  he  should  have  tiie  right  to  order 
and  receive  such  articles  of  a  certain  manufacturer,  at  a  certain  price  to  be 

Vol.  XL. — 39 
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paid  bv  said  agent,  an  answer  all^g^ng  tiiat  the  patent  ri^^  was  of  no 
value,  but  was  a  cheat  and  a  fraud,  and  that  there  was  no  consideration 
for  the  note,  did  not  authorize  proof  that  said  manufacturer  rdfosed  to  de- 
liver the  articles  unless  paid  for  in  advance.  Byirs  v.  Daughttty  et  a/.;i^ 

7«  Promissory  Note, — Credit  by  Balance  on  Accounf.-^Vnuuc  by  the  agreement 
of  three  parties,  any  balance  found  due  upon  settlement  between  two  of  the 
parties  is  to  be  credited  upon  a  notQ  executed  by  two  of  the  parties,  one  as 
principal  and  the  other  as  surety,  to  the  third  party  as  payee,  such  balatce 
on  being  found  has  the  force  and  effect  of  a  payment  The  contnct 
being  between  three,  it  cannot  be  annulled  by  two  of  the  contracting  par- 
ties. The  balance  being  struck  and  the  credit  entered,  ^e  agreement 
becomes  executed.  Any  dispute  between  the  maker  and  surety  on  the  note, 
as  to  the  proper  amount  of  the  credit,  does  not  affect  the  payee  of  the  note. 

Vawier  v.  Griffin  ei  al^  593 

CORPORATION. 

See  City;  Draining  Association;  Insurancb;  Railroad;  Town;  Tukn- 

PIKE. 

1.  Promissory  Notej-^Dematul. — Suit  on  an  instrament  of  writing,  as  foOows : 

'<  Franklin,  IND.,  December  i8th,  186S. 
"I50.     Treasurxr  of  Maux  Ferry  Gravel  Road  Com-    15a 

PANY. 

"  Will  pay,  one  year  after  date,  to  N.  S.  Branegan,  or  bearer,  the  som  of 
fifly  dollars,  with  interest  from  date,  at  the  rate  of  ten  per  cent  per  annum. 
By  order  of  the  board  of  directors. 

[Signed]  jAMES  M.  Alexander,  President 

**  Isaac  Sawin,  Secretaiy." 

Ileldf  that  this  might  be  treated  as  the  promissory  note  of  the  coiporation,  and 
that  no  demand  of  payment  before  suit  was  necessary. 

The  Manx  Ferry  Gravel  Road  Co,  v.  Branegan,  361 

2.  Directors, "^Compensation  for  Serznces.-^yfhsrt  the  directois  of  a  gravel  road 

company  are  elected  to  serve  without  compensation,  they  cannot  recover 
compensation  for  their  services.  3, 

3.  Same, — ^If  there  is  no  provision  made  in  the  law  under  which  a  coiporation 

is  organized,  or  in  a  by-law  of  the  corporation,  or  in  a  contract  of  the  cor- 
poration, by  which  compensation  is  to  be  made  to  the  directors  for  services, 
compensation  cannot  be  recovered ;  and  in  the  absence  of  such  pronskn, 
the  making  of  an  allowance  by  the  board  of  directors  to  themselves  and 
the  issuing  of  an  order  or  bond,  as  a  compensation  for  past  services,  are 
invalid.  ,  3. 

4*  Ci/tfMUii^.^-Corporations  are  citizens,  within  the  meaning  of  the  clause  of 
the  Constitution  of  the  United  States  which  extends  the  judicial  power  of 
the  courts  of  the  United  States  to  controversies  between  the  citizeas  of 
different  states;  and  they  are  citizens  only  of  the  state  or  sovoeigDtjr  tfait 
created  them.  The  West.  Uh,  TeL  Co.  v.  Dickmsm^  444 

5.  Same. — Transfer  of  Cause  to  United  States  Court.-^lht  rig^t  to  have  a 

cause  transferred  from  a  state  court  to  the  United  States  court  is  not  con- 
trolled or  abridged  by  the  act  of  our  general  assembly  authorizing  the  ser- 
vice of  process  on  the  agent  of  a  foreign  corporation.  3. 

6.  Mining  Company, -^^Sale  of  Stock  Free  of  Incumbrances.-^Breack  of  ex- 

tract,— A  complaint  upon  a  contract  to  transfer  fifty  shares  of  stod  in  a 
mining  corporation  <'  so  as  to  vest  the  clear  title  in  him"  (the  pbintiff), 
<'  and  that  the  same  is  to  be  and  shall  be  free  and  clear  of  all  incumhraoces, 
debts,  or  liabilities,"  alleged  as  a  breach,  that  the  corporation,  at  the  time  of 
the  contract,  was  indebted  in  the  sum  of  ten  thousand  doUais,  and  that 
subsequent  to  said  contract  and  transfer  of  stock,  judgment  was  obtained 
and  the  assets  of  the  company  sold  in  satisfaction  of  only  a  part  of  tbe 
judgment 
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Held^  that  assuming,  as  most  favorable  to  the  plaintiff,  that  the  contract  meant 
that  the  title  to  the  stock  was  to  be  free  and  clear  of  all  incumbrances  or 
liabilities  that  could  attach  to  the  stock  itself,  or  to  the  purchaser  person- 
ally in  consequence  of  becoming  the  owner  thereof  and  invested  with  the 
title  thereto,  still  there  was  no  breach  of  the  contract  A  warranty  that 
stock  transferred,  or  the  title  thereto,  is  free  and  clear  of  all  incimibrances, 
debts,  or  liabilities,  is  in  no  sense  a  warranty  that  the  corporation  itself  is 
free  from  indebtedness.  WiUiams  v.  Harma^  535 

7.  Same. — Statute, — Individual  Liability, — ^The  eleventh  section  of  the  act  for 
the  incorporation  of  manufactuiin?  and  mining  companies  (x  G.  &  H. 
425)  provides,  that  '<  the  stockholders  of  such  company  shall  be  individ- 
ually liable,  jointly  and  severally,  for  all  debts  due  and  owing  laborezs, 
servants,  and  apprentices,  for  services  rendered ;  and,  to  other  creditors  of  the 
company  they  ^all  be  liable  to  an  amount  equal  to  the  stock  held  by  them 
respectively."  The  person  holding  stock  at  the  time  a  debt  is  contracted 
is  the  person  who  is  liable  under  the  latter  clause  of  this  section,  to  an 
amount  equal  to  the  stock  held  by  him,  and  a  subsequent  holder  is  not 
liable.  There  was  no  averment\  in  the  complaint  that  the  indebtedness  of 
the  coiporation  was  to  the  first  class  of  creditors. 

Hdd^  that  the  stock  and  the  title  thereto  were  therefore  free  and  clear  of  incum- 
brances, according  to  the  terms  of  the  contract  lb, 

COSTS. 
See  New  Trial,  6. 

CX)UNTY  AUDITOR. 

Appeal  ^tfir</.-— The  county  auditor  is  not  bound  to  approve  an  appeal  bond  in  a 
case  where  no  appeal  lies  from  the  action  of  the  board  of  county  commis- 
sioners. Moffit  V.  The  Statey  ex  reL  Flemings  217 

COUNTY  COMMISSIONERS. 
See  County  Axtditor;  County  Seat;  Turnpike,  8,  lo. 

COUNTY  SEAT. 

1.  Board  of  County  Commissioners,  —  Appeal,  —  Relocation  0/  County  Seat. 

An  appeal  cannot  be  taken  from  an  order  of  the  board  of  county  commis- 
sioners changing  or  relocating  the  county  seat. 

Board  of  Commissioners  of  Scott  County  et  al,  v.  Smith  et  al,^  61 

2.  Statute, — Removal  of  County  Seat, — Erection  of  Court-House, — ^The  proviso 

of  the  first  section  of  the  act  of  February  24th,  1869,  3  Ind.  Stat.  171,  "that 
no  such  relocation  of  a  county  seat  shall  be  made  unless  it  shall  be  removed 
at  least  three  miles,"  does  not  intend  three  miles  from  the  public  buildings,  but 
from  the  city  or  town  in  which  such  public  buildings  are  located ;  and  a 
building  of  the  court-house  on  other  grounds  in  the  same  town  is  not  a 
removal  tmder  this  proviso.  Moffit  v.  The  State y  ex  reL  Fleming,  217 

3*  Same. — Appeal. — Such  an  order  and  contract  of  the  board,  for  the  erection 
of  a  court-house,  is  not  a  decision  within  the  meaning  of  the  section 
authorizing  appeals.    No  appeal  lies  from  such  order.  lb, 

COURT  OF  COMMON  PLEAS. 

I.  yudge  Pro  Tern, — Appointment. — A  judge  of  the  court  of  common  pleas,, 
when  he  was  for  any  cause  called  from  the  discharge  of  his  duties  as  judge, 
after  having  commenced  the  term  of  court,  had  the  power  to  appoint,  in 
writing,  some  suitable  person,  who  was  a  regular  practising  attorney  of  the 
State,  to  attend  and  hold  such  court,  by  virtue  of  the  first  section  of  "  an 
act  to  authorize  the  appointment  of  some  person  to  hold  the  common  pleas 
court,  in  case  of  the  absence  or  sickness  of  the  judge  '^  (2  G.  &  H.  29). 

Bush  et  al.  v.  Evans^  256 
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2.  Change  of  Venue. — Prejudice  of  Regular  Judge, — An  attorney  thus  ap- 

pointed to  act  as  judge  committed  no  error  in  overruling  an  application  for 
a  change  of  venue  founded  upon  an  affidavit  chaxging  prejudice  in  therega- 
lar  judge.  B, 

3.  Continuance  of  Cause. — ^There  was  no  e^ror  in  refusing  to  postpone  die  tiiad 

of  such  cause  until  the  return  of  the  r^;dar  judge,  against  whom  the  chaxgie 
of  prejudice  was  made.  R. 

COURTS. 

See  Statutes. 

Terms  of    See  Supreme  Coukt,  13. 

COVERTURE. 
See  Husband  and  Wife. 

CRIMINAL  LAW. 
See  Liquor  Law;  PRACTiCEy43. 

1.  Former  Conviction, — Affray, — Assault  and  Battery, — ^A  penoDy  after  having 

been  convicted  of  an  afi&ay,  before  a  court  of  competent  jurisdiction,  can- 
not, for  the  same  act  that  gave  rise  to  such  prosecution,  be  convicted  of  an 
assault  and  battery;  and  this  rule  applies,  althou^  the  affidavit  uponwhidi 
the  conviction  for  tiie  affiray  was  had  may  have  &en  defective. 

Frits  ^.  Tke  State,  \% 

2.  Same, — ^Where  the  State  prosecutes  and  convicts  for  the  aflray,  she  assumes 

that  the  act  or  acts  committed  constituted  that  offence;  and  having  had  the 
conviction,  she  cannot  be  heard  to  say  that  the  same  act  or  acts  constitoted 
another  azid  different  misdemeanor,  and  obtain  another  oonvictian  fherefior. 

lb. 

3.  Evidence,  — Threats, — Upon  a  trial  for  murder,  it  is  competent  for  the  State 

to  prove  threats  made  by  the  defendant  against  the  life  of  the  deceased 
previous  to  the  time  of  the  murder  charged.  Cluck  v.  The  State,  263 

4.  Same, — General  Character, — Argument, — Where  the  defendant  has  not  in- 

troduced proof  of  his  general  character  on  the  trial,  the  comt  may  properiy 
refuse  to  permit  the  defendant's  counsel  to  comment,  in  aignmcnt,  vpm 
such  character.  U. 

5.  Challenge  of  Juror.-^Opinion. — It  is  not  a  sufficient  groond  for  challenge  of 

a  juror,  that  he  formed  some  opinion  as  to  the  guilt  or  innocence  c?  tltt 
accused,  about  the  time  of  the  homicide,  from  reading  the  newspapeis,  if  the 
juror  state  that  he  has  now  no  opinion  as  to  the  guilt  or  innocence  of  the 
defendant,  and  has  foigotten  the  circumstances  of  the  case,  and  that  any 
opinion  formed  would  readily  yield  to  the  evidence  and  the  law.  B* 

6.  Notes  of  Evidence  by  ^r(?r.— The  fact  that  one  of  the  jurors  took  notes  with 

pencil  and  paper  dunng  the  progress  of  a  trial  of  an  indictment  for  mnrder, 
without  objection  made  by  the  defendant  at  the  time,  or  any  order  of  the 
court  made  on  the  subject,  is  not  sufficient  ground  for  a  new  trial.  A 

7.  Venue. — Evidence, — ^Where  the  record  showed  that  an  indictment  for  mnrder, 

on  which  the  defendant  was  tried,  was  found  by  the  grand  jniy  of  the  Ui- 
rion  Criminal  Court,  and  the  indictment  charged  the  homicide  as  oain- 
mitted  in  Marion  County,  and  the  defendant  was  tried  in  that  county,  and 
it  was  proved  that  the  deceased  was  shot  and  killed  in  Indianiq)oIis; 
Held,  that  the  venue  was  sufficiently  established.  R, 

8.  Intoxication, — Motive, — Disease. — On  a  trial  for  murder,  no  proof  of  intoxi> 

cation  at  the  time  of  the  crime,  which  falls  short  of  showing  the  defendant 
to  have  been  utterly  incapable  of  acting  from  motive,  will  shield  him  from 
conviction.  If  the  reason  be  perverted,  or  destroyed  by  fixed  disease,  thoi^ 
brought  on  by  his  own  vices,  the  law  holds  him  not  accountable.  J^- 

9.  Instructions  to  Jury. — ^When,  on  the  trial  of  an  indictment  for  murder,  the 

court  had  instructed  the  jury,  that  if  the  deceased  '<  died  from  a  disesK 
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not  brought  on  by  a  blow  given  by  the-  defendant,  you  must  acquit;  no 
matter  what  violence  the  defendant  may  have  inflicted  upon  the  deceased, 
if  it  did  not  mediately  or  immediately  accelerate  her  death,  there  can  be  no 
conviction;"  it  was  not  error  to  refuse  to  also  instruct,  "  that  if  they  believe 
the  wounds  inflicted  on  the  deceased  were  not  dangerous  and  would  not  have 
given  her  any  trouble  at  all,  but  that  by  subsequent  exposure  to  the  rain,  and 
by  reason  of  her  intemperate  habits,  she  brought  en  erysipelas,  which 
caused  her  death,  the  jury  should  acquit  the  defendant,  widiout  regard  to 
the  nature  or  character  of  the  instrument  with  which  the  wound  was  in- 
flicted" Harvey  v.  The  State,  516 

CUSTOM, 

Contract, — ^A  custom  cannot  be  introduced  in  evidence  to  control  an  express 
contract.  To  prove  a  custom,  it  must  be  shown  that  it  had  been  established 
for  a  considerable  length  of  time,  or  that  it  was  of  such  standing  as  to  raise 
a  reasonable  presumption  that  the  parties  contracted  with  reference  td  it. 

Rafert  v.  Scroggins,  195 

DAMAGES. 
See  Highway,  3, 4;  Liquor  Law,  6;  Vendor  and  Pdrchassr,  6. 

DECEDENTS'  ESTATES. 
See  Principal  and  Surety,  i  ;  Statute  of  Limitations,  2,4;  Witness,  i,  2. 

Presumption  of  Death, — In  a  collateral  proceeding,  it  will  be  conclusively  pre- 
sumed that  a  man  is  dead,  when  it  appears  that  letters  of  administration 
have  been  granted  on  his  estate  by  the  proper  tribunal. 

yenkinSf  Adm^r^v,  Peckinpaugh^  133 

DEFAULT, 
See  Practice,  ii,  13. 

DEMURRER. 
See  Jurisdiction,  2;  New  Trial,  3, 4;  Practice,  10;  Supreme  Court. 

1.  A  demurrer  to  an  entire  complaint  containing  one  good  paragraph  should  be 

overruled.  The  J.^  M,^  6*  /.  R.  R,  Co,  v.  Vaneani^  233 

2.  Defect  of  Parties, — ^A  demurrer  to  a  complaint  on  the  ground  that  it  does 

not  state  facts  sufficient  to  constitute  a  cause  of  action  does  not  raise  any 
question  as  to  the  parties  to  the  action. 

The  C,f  Af,f  6*  JI,  Turnpike  Co,  v.  Sidener  et  al,^  424 

DEPOSITION. 

Entries  in  a  Bcoh.-^ln  a  suit  upon  a  promissory  note,  where  the  defendant 
denies  its  execution,  it  is  competent  for  a  witness,  whose  deposition  Is  taken, 
to  testify  as  to  the  handwriting  of  the  defendant  in  an  account  book,  and  to 
insert  in  his  deposition  a  copy  of  an  account,  showing  that  the  defendant,  in 
his  own  book,  and  in  his  own  handwriting,  has  stated  the  account  between 
the  parties,  and  the  amount  of  indebtedness  to  the  plaintiff',  and  that,  the 
note  sued  on  was  given  to  settle  the  account         Thompson  v.  fVtlson,  192 

DESCENT. 

I.  Half  Blood, — Ancestor, — ^The  sixth  section  of  the  statute  of  descents,  I  G. 
&  H.  292,  should  be  construed  as  if  it  read  as  follows :  Kindred  of  the 
half-blood  shaU  inherit  equally  with  those  of  the  whole  blood;  but  if  the 
estate  shall  have  come  to  the  intestate  by  gift,  devise,  or  descent,  from 
any  ancestor,  those  kindred  of  the  half-blood  only  who  are  of  the  blood 
of  such  ancestor  shall  inherit:  Provided,  that  on  failure  of  sudi  kindred 
of  the  half-blood  having  the  blood  of  such  ancestor,  other  kindred  of  th^ 
balf-blood  shall  inherit  as  if  they  were  of  the  whole  blood. 

Robertson  it  at.  y«  BumU  etaL^  328 
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2.  Sanu, — Under  this  constniction  of  the  section,  sisters  stid  faioCfaers  of  ibe 

half-blood  are  only  postponed  in  favor  of  half-brothers  and  sisters  who  are 
of  the  blood  of  the  ancestor  from  whom  the  land  descended,  and  not  in 
favor  of  the  ancles  and  cousins  of  the  deceased  of  the  blood  of  sacfa  ances- 
tor;  and  where  the  deceased  left  no  brothers  or  sisters  of  the  blood  of  sodi 
ancestor,  then  the  brothers  and  sisters  not  of  the  blood  of  snch  ancestor  io- 
herit.  A 

3.  Widow, — Sale  of  Land, — Subsequent  Marriage.  —  Conveyance, — Where  a 

widow  receives  land  by  descent  from  her  husband,  and  sells  the  same,  and 
receives  part  of  the  consideration,  and  executes  a  bond  to  convey  dh  fall 
payment,  and  marries  again  before  the  time  for  the  conveyance  has  arrived, 
and  afterward,  with  her  husband,  executes  a  deed  of  conveyance,  to  the  pur- 
chaser, the  latter  acquires  a  valid  title,  and  he  cannot  treat  the  contract  as 
rescinded  and  recover  the  money  paid.  A  valid  sale  of  the  land  by  the 
widow  while  ^  feme  sole  cannot  be  affected  by  her  subsequent  marriage; 
and  her  conveyance  after  such  marriage,  in  fulfilment  of  her  contract  before 
marriage,  is  not  an  alienation  within  Uie  intent  of  section  eighteen  of  the 
statute  of  descents.  Deweese  etal,  v.  Reagan  </  oil,  513 

4.  Widow, — Dower, —  Aei  of  1852. —  Inchoate  Right  to  Fee  Simple. — Prior 

Mortgage, — By  the  code  of  1852  dower  was  abolished.  It  was  within  the 
power  of  the  legislature  to  do  this,  where  the  right  had  not  become  consum- 
mate by  the  death  of  the  husband.  But  this  same  law  invested  the  wile 
with  an  inchoate  right  to  a  fee  simple,  to  be  made  consummate  by  the  death 
of  her  husbcuid  leaving  her  surviving.  This  right,  however,  could  not  be 
made  to  exist,  as  against  a  mortgage  for  purchase-money  executed  before  the 
adoption  of  the  code.  May  et  ai,  v.  Fletcher  et  oL,  575 

^jSame, — Sections  Seventeen,  Twenty-three,  and  Tkoentyfive, — Widow  as  Heir, 
Section  Tkuenty-seven, —  Conveyance  by  Husband  Without  Wife, — Sale  on 
Execution, —  Title  of  Widow, — Under  sections  seventeen,  twenty-three,  and 
twenty-five  of  the  statute  of  descents,  the  surviving  wife  takes  the  interest 
thereby  conferred  by  descent  and  as  heir  of  her  husband.  The  legislatare 
has  the  power  to  make  a  surviving  wife,  as  well  as  a  child,  an  heir ;  bat  under 
section  twenty-seven,  the  interest^erein  provided  for  does  not  descend  to  the 
surviving  wife,  but  she  is  "  entitled  **  etc.  The  class  of  property  contemplaled 
in  this  section  is  that  of  whichi  the  husband  was  seized  daring  coverture,  but 
of  which  he  did  not  die  seized ;  except  that  the  latter  branch  of  the  section 
relates  to  equitable  interests.  Under  this  section,  the  wife  does  not  take  as 
heir,  but  by  virtue  of  her  marital  relation,  as  widow^  She '  is  entided  to 
the  fee,  instead  of  the  dower  at  common  law.  Where  the  husband  coovejs 
without  the  wife,  or  where  the  lands  are  sold  on  execution  against  him,  the 
whole  estate  becomes  vested  in  the  purchaser,  who  becomes  seized  of  the 
entire  estate,  and  there  is  nothing  left  in  the  husband  to  descend  to  any  cnc. 
If  the  husband  dies,  leaving  the  wife  surviving,  her  hitherto  inchoate  r^ 
becomes  consummate,  divesting  the  purchaser  of  his  tide,  to  the  extent  of 
her  right.  lb, 

6.  Mortage  for  Purchase-Money. — Redemption  by  y^^.— Where  a  husband 

executed  a  mortgage  of  real  estate  in  which  ttie  ¥rife  did  not  join,  to  secure 
the  purchase-money  of  the  real  estate  mortgaged,  prior  to  the  taking  efied 
of  tile  statute  of  1852,  the  wife,  upon  tiiat  statute's  going  into  force,  became 
entitled,  upon  the  contingency  that  she  should  survive  her  husband,  to  ooe- 
third  of  the  land  in  fee,  as  against  all  persons  except  the  mortgagee  and 
those  claiming  under  him.  This  inchoate  right,  she  might  lose  \f$  means 
of  the  mortgage ;  therefore  she  had  a  right  to  redeem  the  property  it^x^ 
the  mortgage  at  any  time  prior  to  its  foreclosure.  lb' 

7.  Same, — Mortgage  in  which   Wife  yoins.^RedemptioH^^Tht  statnte  places 

a  wife  in  Uie  same  situation  in  respect  to  lands  mortgaged  for  pnchase- 
money,  where  she  has  not  joined  in  the  mortgage,  that  she  occupies  m  respect 
to  lands  mortgaged  not  for  purchase-money,  where  she  has  joined  in  the 
mortgage.    For  the  purposes  of  redemptioD,  it  is  utterly  imnwterial  "^'^^ 
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of  these  situadoos  she  oecopies.  Her  light  of  redemption  is  equally  dear 
in  both  cases.  Jb^ 

8.  Same,^Fareclosure  Since  Statute  of  1852. — Wife  Noi  Joined  May  Redeem, 
A  Proper  Party  to  Porec/osurej^^Where  there  has  been  a  foreclosure,  since 
the  taking  effect  of  the  statute  of  1852,  of  a  mortgage  for  the  purdiase-money 
of  the  mortgaged  land,  the  mortgage  having  been  executed  by  a  husband  be- 
fore the  statute  of  1852  was  in  force,  and  the  wife  not  having  joined  in  the 
mortgage  and  not  having  been  made  a  party  to  the  foreclosure,  she  has  a  right 
to  redeem  the  premises.  She  has  the  same  right  as  if  she  had  joined  in  a 
mortgage  not  for  purchase-money.  In  either  case  she  has  the  right  to 
redeem,  and  is  a  proper  party  to  a  suit  to  foreclose  the  mortgage.  Where 
she  has  not  been  made  a  party  to  the  proceeding,  the  case  stands  as  to  her 
as  if  the  mortgage  had  not  been  foreclosed,  and  therefore  her  right  of  re- 
demption is  not  cut  off  by  the  judgment  Ji, 

DIVORCE. 

I.  Assignment  of  Error, — ^An  assignment  of  error,  that  the  court  "granted  a 
divorce  when  it  ought  not  to  £ive  been  done,"  is  too  general  to  raise  any 
question.  McPariand  v.  McFarland^  458 

%*  Jurisdictum, — When  a  party  files  a  complaint  for  a  divorce,  alleging  one  or 
more  of  the  statutory  causes,  and  files  the  affidavit  of  a  disinterested  per- 
son of  the  non-residence  of  the  defendant,  and  gives  the  notice  requured 
by  law,  and  proves  it  legitimately  to  the  satisfaction  of  the  court,  the  court 
luis  jurisdiction  of  the  cause,  and  may  adjudicate  and  decide  upon  the 
natters  in  controversy,  and  the  proceedings  and  judgment  thereon  will 
be  valid  and  binding  upon  the  parties  in  this  State.  lb, 

DOWER. 
See  Descent,  4  to  8. 

DRAINING  ASSOCIATION. 

1.  Recording  Articles, — Condition  Precedent, — ^The  recording  of  the  articles  of 

assoaation  of  a  draining  company,  in  the  recorder's  office  of  the  county 
where  the  work  is  contemplated,  is  a  condition  precedent  to  the  investment 
of  corporate  powers  upon  the  company,  and  must  be  averred  in  a  complaint 
to  enforce  an  assessment       Mclntire  v.  The  McLain  Ditching  As^n^  104 

2.  Pteading,~^Articles  of  Association, — In  a  suit  to  enforce  the  collection  of  a 

ditching  assessment,  filing  a  copy  of  the  articles  of  association  with  the 
complaint  does  not  make  them  a  part  of  the  complaint,  and  consequently, 
on  demurrer  to  the  complaint,  no  question  is  raised  as  to  the  sufficiency 
of  the  articles  of  association  or  the  description  of  the  work  proposed  to  be 
done.  Etchison  Ditching  As^n  v.  HiUis^  408 

3.  Same, — Although  it  may  appear  by  such  complaint  that  there  had  been  a  pre- 

vious assessment,  the  complaint  will  not  be  bad  for  that  reason.  As  the 
statute  authorizes  a  reassessment,  it  will  be  presumed,  in  the  absence  of 
a  showing  to  the  contrary,  that  it  has  been  properly  made.  2h, 

4.  SameJ^Survey  and  Estimate  of  Cost, — A  complaint  to  enforce  the  coUeclion 

of  a  ditching  assessment  must  allege  a  survey  and  estimate  of  the  cost,  and 
show  that  the  estimated  cost  will  not  exceed  the  aggregate  amount  of  the 
assessments.  lb, 

5-  Double  Assessment,-^'When  it  appears  upon  the  face  of  the  schedule  of  assess- 
ments filed  with  such  complaint,  that  certain  tracts  of  land  have  been  twice 
assessed  to  different  peisons,  and  at  different  sums,  the  double  assessments 
cannot  be  regarded  as  an  "  informality,  irregularity,  or  omission,"  within  the 
meaning  of  section  fifteen  of  the  act  providing  for  the  making  of  such 
assessments.  ^* 

6.  Same, — ^The  amonnt  of  the  assessment  is  not "  clearhr  set  forth  in  the  apprais- 
ers* scfaedule,*'  when  it  appears  upon  the  face  of  such  schedule  that  four 
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tracto  of  land  have  been  t?dce  assessed,  being  assessed  to  different  persons 
and  at  different  sums.  lb, 

7.  Same, — Appeal. — Estoppel, — ^An  appeal  may  be  taken  from  an  assessment  to 

the  circuit  court  or  court  of  common  pleas,  but  a  failure  to  appeal  will 
not  deprive  a  party  whose  land  has  been  assessed  from  objecting  to  the  le- 
gality of  an  assessment  on  account  of  a  double  assessment  of  lands.        Jb, 

8.  Same, — ^Before  the  collection  of  an  assessment  can  be  enforced,  the  coipora- 

tion  must  show  a  valid  and  l^al  assessment.  lb. 

9.  Same.-^Correcting  Assessment, — ^A  double  assessment  may  be  corrected  by 

a  re-assessment;  and  it  will  not  be  necessary  to  make  an  entirely  new  as- 
sessment, but  only  so  far  as  may  be  necessary  to  correct  mistakes.  lb, 

ELECTION. 

See  Township  Trustee,  i,  2,  3. 

ESTOPPEL. 

See  Husband  and  Wife,  2 ;  Draining  Association,  7 ;  Turmfikb,  2, 3, 10, 13. 

EVIDENCE. 

See  Bill  of  Exceptions,  4,  5, 14;  Contract,  4, 6;  Criminal  Law,  3  to  8; 
Decedents'  Estates;  Deposition;  Infancy,  3;  Liquor  Law,  7,  8;  Ma- 
Liaous  Prosecution,  i;  Mortgage,  3;  New  Trial,  i,  7,  8,  9, 11, 12, 14; 
Practice,  40,  43;  Promissory  Note,  5,  ii;  Railroad,  7;  Statute  of 
Frauds,  2;  Statute  of  Limitations,  2, 3 ;  Supreme  Court,  4. 

1.  Pleading. — Promissory  Note. — In  a  complaint  by  an  administrator,  the  first 

paragraph  was  upon  a  promissory  note  payable  to  the  plaintiff's  intestate; 
and  the  second  paragraph  was  for  money  loaned  by  the  deceased  to  the  de- 
fendant. The  answer  was  payment  to  both  paragraphs  of  the  complaint, 
want  of  consideration  to  the  first  paragraph,  and  the  general  denial  to 
the  second  paragraph.  Reply  in  denial.  On  the  trial,  the  promissoiy  note 
was  introduced  m  evidence  in  support  of  the  second  paragraph  of  the  com- 
plaint, over  the  defendant's  objection,  but  the  court  infonned  the  jury, 
that  no  recoveiy  beyond  the  note  could  be  had,  unless  there  was  proof 
showing  something  due.  The  finding  did  not  exceed  the  amount  of  the 
note  and  interest. 
Heldf  that  there  was  no  available  error  in  admitting  the  note  in  evidence. 

Williams  v.  Allen,  Admfr,  295 

2.  yudicial  Discretion, — It  is  very  much  within  the  discretion  of  the  court  to 

permit  a  party,  after  he  has  closed  his  evidence  and  the  other  party  has 
commenced,  to  introduce  additional  evidence  in  support  of  his  case,  upon  an 
affidavit  of  newly-discovered  evidence.  R, 

3«  Witness.'^Competetuyj-'^OvL  the  trial  of  such  action  \n  an  admimstxator, 
witnesses  having  testified  to  admissions  made  by  the  defendant,  this  did  not 
render  him  competent  as  a  witness,  or  make  it  the  duty  of  the  coozt  to 
require  him  to  testify.  Jk 

4.  Samej-^ExaminaHon. — ^A  request  that  leading  questions  may  be  asked  a 

party's  own  witness,  on  the  ground  that  he  is  hostile,  is  addressed  to  the 
discretion  of  the  judge.  Jh. 

5.  Open  and  Close, — On  &e  trial  of  such  action,  there  having  been  some  evi- 

dence in  support  of  the  second  paragraph  of  the  complaint,  it  was  not 
error  to  refuse  the. open  and  close  in  the  argument  to  the  defendant.        lb, 

6.  Practice, — Objection, — ^It  is  not  sufficient  that  the  ground  of  objection  to  evi- 

dence offered  be  stated  in  the  motion  for  a  new  triaL  It  most  appear 
by  the  record  to  have  been  stated  at  the  time  the  objection  to  the  evidence 
was  made,  and  when  the  evidence  was  introduced.    JUarvey  v.  Tke  StaUf  5 16 

7*  Same^^  Refreshing  Memory  of  Witness^-^There  is  no  error  in  the  couif  s  al- 
lowing a  paper  to  be  read  to  a  witness,  which  purports  to  be  the  evidence  of 
the  witness  given  at  a  former  examination,  for  ue  declared  purpose  of  re- 
freshing the  memoiy  of  the  witness,  although  it  be  read  in  the  presence  of  the 
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jury,  the  witness  not  recalling  the  evidence,  and  the  jury  being  thereupon 
instructed  to  disregard  the  contents  of  the  paper.  ///. 

EXECUTION. 
See  Husband  and  Wife,  i,  2 ;  Injunction,  2;  Justice  op  the  Peace,  4, 5, 6. 

EXECUTOR  AND  ADMINISTRATOR. 
See  Evidence,  i  to  5 ;  Statute  of  Limitations,  2, 4;  Witness,  i,  2. 

FIXTURES. 
See  Landlord  and  Tenant,  i,  3, 4;  Pleading^  4. 

FRAUD. 
See  Bail,  x. 

I.  MisrepresefUalum. — ^Fraud  cannot  be  held  to  have  been  perpetrated  by  mis- 
representations, when  the  party  who  claims  to  have  been  demuded  believed 
the  opposite  of  what  was  represented.  Bowman  v.  Carithers,  90 

J*  Same. — Compromise, — ^Where  a  party  believes  that  a  claim  upon  which  an 
action  has  been  commenced  has  already  been  paid,  but  because  he  is  afraid 
he  cannot  prove  the  payment,  and  to  avoid  trouble  and  litigation,  he  pays  a 
part  of  it,  he  cannot  recover  back  the  amount  so  paid,  on  the  ground  of 
Iraud,  based  upon  statements  of  the  claimant  that  the  debt  had  not  been 
paid.  lb. 

J.  ExeaUion  of  /Ms/mmen/.-^^Yfhere  a  different  instrument  from  that  which  a 
a  party  supposes  he  is  executing  is  fraudulently  substituted  by  the  other 
party  to  it,  it  constitutes  a  fraud  which  will  prevent  a  recovery  on  the  in- 
strument executed.  Byers  v.  Dougherty  et  ah^  198 

FRAUDS,  STATUTE  OF. 
See  Statute  of  Frauds. 

GRAND  JUROR. 

I.  Malicious  TVof^rK/tl^if.— During  the  whole  time  of  their  proceedings,  grand 
jurors  are  protected  in  the  discharge  of  their  duties,  and  no  action  or  pros- 
ecution can  be  supported  against  them  in  consequence  of  their  finding, 
however  it  may  be  dictated  by  malice  or  be  destitute  of  probable  founda- 
tion. Hunter  v.  Maihis,  356 

JL  Same, — Pleadtngj^-General  Denial,^^la.  an  action  against  a  grand  juror 
for  malicious  prosecution,  the  defendant  may  avail  himself  of  the  pro- 
tection affordea  him  by  the  law,  under  an  answer  of  general  deniaL         I&. 

GUARDIAN  AND  WARD. 

Iw^ovement  of  Wifis  Land  by  Husband, — Improvement  by  Co-Tenant  and 
by  Guardian, — Purchase  by  Guardian, — Where  a  father  had  himself  ap- 
pointed guardian  of  the  persons  and  estates  of  his  children,  after  the  death 
of  their  mother,  and  filed  a  claim  for  improvements  made  upon  their  lands, 
and  the  improvements  were  appraised  by  persons  appointed  by  the  court, 
and  their  value  allowed  without  other  proof,  and  the  land  was  ordered  to 
be  sold  upon  a  defective  application,  at  private  sale  without  notice,  to  pay 
for  such  miprovements,  and  was  purchased  by  the  surety  on  the  bond  of 
&e  guardian,  and  subsequently  a  bond  was  given  by  him  to  convey  the  prop- 
erty to  the  guardian,  and  in  a  proceeding  to  have  the  sale  set  aside,  it  was 
proved  that  many  of  the  improvements  were  made  during  the  lifetime  of  the 
children's  mother,  who  was  the  owner  of  the  land  and  the  wife  of  the  guard- 
ian, and  that  when  the  other  improvements  were  made,  the  guardian  was 
the  owner  of  an  undivided  dghth  part  thereof,  and  a  tenant  in  common 
with  his  children  and  wards ; 

JKriVythat  if  the  husband  expended  money  on  the  grounds  bdkniging  to  his  vife^ 
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while  he  occupied  them,  it  must  be  presumed  that  he  impioved  for  her  ben- 
efit, and  he  could  not  recorer  therefor,  nor  could  he  improve  the  ptupoty 
and  charge  his  co-tenants  or  his  wards  with  the  expense. 
Held^  also,  that  as  the  proof  showed  the  sale  and  purchase  to  have  been  made 
for  the  benefit  of  the  guardian,  it  was  fraudulent  and  void. 

Lane  et  al,  ▼•  Tayl^niai^^^ 

HABEAS  CORPUS. 
See  Parent  and  Child,  3. 

HALF-BLOOD. 
See  Descent,  i,  2. 

HIGHWAY. 

1.  Supervisor, — A  supervisor  may  enter  upon  land  adjoining  a  highway  in  his 

road  district  ana  remove  therefrom  material  for  the  repair  of  the  hi^nr^. 

TAe  y.,  Af.,  <&•  /.  ^.  i?.  Cff.  V.  Doughertys  33 

2.  Same, — Constitutional  Law. — Section  16  of  the  law  relative  to  road  super- 

visors, I  G.  &  H.  591,  is  constitutional.  The  taking  of  private  propeity 
therein  provided  for  is  a  taking  by  the  State,  within  the  meaning  of  the 
constitution,  and  the  damages  of  the  aggrieved  party  need  not  be  fiist  as- 
sessed or  tendered  \  and  the  statute  provides  a  reasonably  convenient  oppor- 
tunity to  obtain  compensation  for  the  injury.  R, 

3.  Damages, — Payment, — When  the  amount  of  damages  which  will  resdt  fim 

the  opening  of  a  highway  is  ordered  to  be  paid  out  of  the  county  treasnzy, 
the  county  copimissioners  may  treat  the  case  as  one  where  the  amoont  is 
deposited  in  the  county  treasury  for  the  use  of  the  parties  entitled  to  the 
same,  and  may  proceed  to  order  the  road  to  be  opened  and  kept  in  repair. 

RudisiU^  Aud,,  v.  The  State,  ex  rei.  Bird  et  aL,  485 

4.  Same, — Parties, — No  one  except  the  parties  entitled  to  receive  the  amount 

of  the  damages  can  maintain  any  form  df  action  requiring  the  payment 
thereof.  lb. 

HUSBAND  AND  \SaFE. 

See  Descent,  3;  Guardian  and  Ward,  i;  Witness,  3. 

Tenancy  by  Entireties,    See  Will,  4. 

1 .  Married  Woman, — Judgment, — Execution, — After  judgment,  the  defence  of 

coverture  cannot  be  interposed  to  prevent  the  sale  of  the  property  of  a 
married  woman  on  an  execution  issued  under  the  judgment  against  her. 

McDitnietY,  Carver  et  al,,  250 

2.  Same, — Estoppel. — ^When  a  married  woman  fails  to  interpose  the  defence  of 

coverture  to  a  suit,  she  is  estopped  from  availing  herself  of  such  fact  after 
judgment,  to  avoid  a  levy  of  execution.  Elson  et  ai,  v.  C^Dawd,  300 

3.  Same. — Agreement  for  Benefit  of  Estate, — Coverture. — Suit  by  husband  and 

wife  for  damages  for  failure  of  the  defendant  to  convey  a  house  and  lot  to  the 
wife  within  a  time  limited  by  a  written  contract,  payment  having  been  made 
by  the  wife ;  and  the  complaint  further  alleged  that  Uie  propeity  had  been  sold 
on  judgment  and  execution  against  the  defendant,  and  that  theplainti&  had 
been  evicted  by  the  purchaser.  A  second  paragraph  was  for  money  had  and 
received.  Answer,  a  subsequent  agreement  between  the  parties,  by  which 
the  land  was  to  be  purchased  by  a  friend  of  the  plaintiffs,  under  (he  jadg- 
ment  and  execution,  and  the  purchase-money  pud  therefor  to  be  repaid 
the  purchaser  by  the  wife,  and  credited  by  the  defendant  on  a  note  held  by 
him  against  the  husband;  that  the  land  was  so  purchased;  that  the  pur- 
chaser had  always  been  ready  to  convey  the  land  to  the  wife,  but  the  j)lain- 
tifis  had  refused  to  repay  him,  and  had  voluntarily  delivered  possession  to 
him;  that  defendant  had  always  been  ready  and  willing  to  pofomi  o&  his 
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part;  and  his  deed  was  tendered  with  the  answer.  Reply,  coverture  when 
the  contract  was  nuide.  A  demurrer  to  this  reply  was  overruled. 
I/eid,  that  the  reply  was  good.  If  there  was  any  consideration  shown  for  the 
subsequent  contract,  and  if  it  was  concerning  the  estate  of  the  wife,  still 
it  was  not  so  fair  and  so  beneficial  to  the  wife  as  to  bring  the  case  within  the 
rule  recognized  in  Kantrowiiz  v.  Prather^  31  Ind.  92. 

De  Armond  v.  Glasscock  et  ctl.,  418 

4.  Same, — Statute  of  Limitations, — ^Anotlier  pox^^prraph  of  the  answer,  directed 
to  the  second  paragraph  of  the  complaint,  rdied  upon  the  statute  of  limi- 
tations of  six  years.  The  reply  was  the  coverture  of  the  wife.  A  demur- 
rer to  this  reply  was  overruled. 

ffeldt  that  the  demurrer  was  correctly  overruled.  lb. 

INFANCY. 

1.  Suretyship, — ^A  contract  of  suretyship  made  by  an  infant  is  voidable  only,  and 

may  be  affirmed  by  the  infant  when  he  arrives  at  his  legal  majority ;  and  if 
so  affirmed,  it  can  be  enforced.  Fetrow  v.  Wiseman^  148 

2.  Affirmance  of  Contract. — To  affirm  or  ratify  such  contract,  there  must  not 

only  be  an  acknowledgment  of  liability,  but  an  express  promise,  volun- 
tarily and  deliberately  made,  after  arriving  at  majority,  and  with  the  knowl- 
edge that  he  is  not  legally  liable.  16. 

3.  Pleading, — Evidence. — In  a  suit  upon  a  promissory  note,  if  the  defendant 

pleads  infancy  at  the  time  of  the  execution  of  the  note,  and  there  is  no 
reply  that  after  the  defendant  arrived  at  full  age  he  ratified  the  contract, 
evidence  of  such  ratification  is  inadmissible.  lb, 

INJUNCTION. 
See  Justice  of  the  Peace,  4;  Turnpike,  i  to  5,  7, 11, 12, 13. 

1.  Appeal. — Dismissal. — ^In  a  case  where  the  court  below  refused  a  perpetual 

injunction  restraining  the  collection  of  certain  assessments  for  street  im- 
provements, and  on  appeal,  a  temporary  restraining  order,  pending  the  de- 
cision of  the  appeal,  was  refused  by  the  Supreme  Court,  and  before  final 
decision,  the  assessments  were  paid  under  protest,  as  appeared  by  the  brief 
of  the  attorney  for  the  appellant,  this  court  declined  to  decide  as  to  the 
correctness  of  the  action  of  the  court  below,  but  dismissed  the  appeal. 

Wallace  et  al.  v.  The  City  of  Indianapolis  et  al.^  287 

2.  Execution. — To  make  a  case  for  an  injunction,  it  is  not  sufficient  to  prove 

that  the  execution  is  in  the  hands  of  the  officer,  but  there  must  be  proof 
that  he  is  about  to  levy,  or  threatens  to  levy,  illegally. 

Elson  et  al.  v.  ODovfd^  300 

3.  Dissolution  of  Temporary  Order. — Appeal, — ^Where  an  appeal  has  been 

taken  to  the  Supreme  Court  from  an  order  dissolving  a  temporaxy  injunc- 
tion, and  the  judgment  below  has  been  affirmed,  such  affirmation  does  not 
dispose  of  the  action  below  for  a  perpetual  injunction,  and  it  is  error  to  sus- 
tain a  motion  by  the  defendant  to  dismiss  the  action  for  that  cause. 

Rayle  et  al.  v.  The  /.,  -P.,  6*  C.  R.  R.  Co.,  347 

4.  Practice. — Assignment  of  Error. — Bill  of  Exceptions. — ^Where  a  complaint 

asked  affirmative  relief  from  an  order  of  court,  and  also  a  temporaiy  in- 
junction restraining  proceedings  under  the  order,  and  thereupon  a  tem- 
porary injunction  was  granted ;  and  afterward,  on  sustaining  a  demurrer  to 
the  complaint,  and  after  granting  leave  to  amend  the  complaint,  the  injunc- 
tion was  dissolved;  and  an  appeal  was  takea  from  the  order  dissolving  the 
injunction; 

Ileldf  that  the  sustaining  of  the  demurrer  to  the  complaint  could  not  be  assigned 
for  error  on  the  appeal. 

ffeldf  also,  that  if  the  sustaining  of  the  demurrer  did  not  of  itself  make  it 
proper  for  the  court  to  order  a  dissolution  of  the  injunction,  still,  there  beine 
no  bill  of  exceptions  in  the  record  showing  upon  what  ground  the  court  acted 
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in  making  the  order  dissolving  the  injunctiotty  this  court  oonld  not 
whether  any  error  was  committed  or  not.  Gould  v.  House  H  al,^  403 

INSTRUCTIONS  TO  JURY. 

See  Bill  of  Exceptions,  6;   Criminal  Law,  9;  New  Trial,  5,  9,  13; 

Practice,  i,  19,  20, 22 ;  Supreme  Court,  2. 

1.  S^^ning, — ^If  instructions  are  given  by  the  judge  of  his  own  motion,  he  mtnst 

sign  them;  if  asked  by  either  party,  they  must  be  signed  by  him  or  his 
attorney.  The  y,,  M.,  6f  /.  i?.  Jf.  Co.  v.  Vancanit  233 

2.  Rioting  Instructums, — ^Where  instructions  have  been  aheady  given  in  sub- 

stance, they  need  not  be  repeated  in  another  fonn  at  the  request  of  either 
party.  WiUiams  y.  Atten^  Adm^r^  295 

INSURANCE. 

I.  Pleading, — Complaint, — Mutual  Insurance  Company. — ^In  a  suit  upon  a  pre- 
mium note  given  to  a  mutual  insurance  company,  the  complaint  most  show 
that  the  losses  which  are  to  be  paid  by  the  money  arising  from  the  assess- 
ments occurred  during  the  time  covered  by  the  policy  issued  as  the  consid- 
eration of  the  note.  Whitman^  Recewer^  v.  Mason^  189 

2f  Mutual  Insurance  Company, — Personal  LiabiHty  of  Directors. — Statute 
Construed, — ^The  forty-eighth  section  of  the  act  in  reference  to  mutual  fire 
insurance  companies  (i  G.  &  H.  396)  is  in  the  nature  of  a  penal  statute,  and 
only  makes  the  directors  personally  liable  where  there  has  been  a  judg^nent 
recovered  on  a  policy  made  l^  the  corporation.    Raber  t.  Jones  et  oL,  436 

3.  Same.'^TS  a  person  holding  a  claim  upon  a  policy  ef  insurance  lecdves  a 

promissory  note  of  the  insurance  company  in  settlement  of  the  daim,  and 
either  releases  the  claim  upon  the  policy,  or  elects  to  take  judgment  upon 
the  note  instead  of  upon  the  policy,  he  cannot  afterward  ^arce  th^  per- 
sonal remedy  provided  by  the  statute  against  the  directors.  Jb* 

4«  Same. — Pleading. — ^In  an  action  to  enforce  such  remedy,  the  oanplaxnt  must 
show  that  the  judgment  was  obtained  upon  a  policy  miade  by  the  insuance 
company.  ^  A 

INTERROGATORIES  TO  JURY. 

See  Practice,  2, 19. 

INTOXICATION. 

See  Criminal  Law,  S. 

JOINT  CONTRACT. 
See  Practice,  25  to  34, 41;  Promissory  Non^  9. 

JOINT  AND  SEVERAL. 
See  Practice,  25  to  34, 41. 

JUDGMENT. 
See  Bail,  i,  2;  Practice,  6, 37;  Trespass,  i,  a. 

JUDICIA.L  NOTICE. 
See  CiTT,  6;  Supreme  Court,  13. 

JURISDICTION. 
See  Divorce,  2 ;  Justice  of  the  Peace,  i,  2, 3;  Practicb,  27. 

m 

I.  Motion.'^BiU  of  Exceptions. — ^If  the  question  of  want  of  jurisdiction  can  be 
raised  by  a  motion  to  transfer  a  cause  for  that  reason,  still  the  motion  must 
be  made  a  part  of  the  record  by  bill  of  exceptions. 

Zaff#  «r  oA  V.  Ti^qflpr  «ra^  495 
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2.  Wakfer, — DemHrrer,~^Ass^merU  of  ^ir^n— Although  a  want  of  juris- 
diction is  not  waived  hf  failure  to  demur^  still  it  must  be  assigned  as 
error  upon  the  record  on  appeaL  Id, 

JUROR. 
See  Criminal  Law,  5, 6;  Grand  Jxtror. 

1 .  VtrdUt, — Impeachment  of* — AMdavii  ofyuror.^^Tht  affidavits  of  jurors  show- 

ing that  they  apreed  upon  al)asis  upon  which  the  calculation  of  the  amount 
to  be  recovered  should  be  made,  and  that  there  was  a  mistake  in  making  the 
calculation,  cannot  be  received  on  a  motion  for  a  new  trial. 

Withers  etai.  Y.Fiscus^  131 

2.  Same. — Misconduct  of  Jury, — Affidavit. — ^Where  misconduct  of  a  juryman 

is  charged,  the  court  lias  a  right  to  take  his  affidavit  in  the  matter,  in  sup- 
port of  the  verdict,  as  true,  although  witnesses  testifying  on  the  trial  for  the 
party  making  the  motion  contradict  his  statement 

Harding  v.  Whitney t  379 
jfURY. 

See  Instructions  to  Jury. 
Inaction  of  Place.    See  Bill  of  ExcEFnoNS,  14. 

JUSTICE  OF  THE  PEACE. 
See«PRAcncE,  35. 

1.  yurisdiction. — ^To  give  a  justice  of  the  peace  jurisdiction  in  an  action  to  re- 

cover the  possession  of  real  estate,  the  land  must  lie  in  the  county  where 
the  action  k  brought;  and  the  evidence  must  show  that  the  land  is  situated 
in  such  county.  Jolly  v.  Ghering^  139 

2.  Same. — Presumption. — Courts  of  justices  of  the  peace  are  courts  of  limited 

jurisdiction,  and  presumptions  are  not  indulged  in  favor  of  the  jurisdiction 
of  such  courts,  as  they  are,  in  some  cases,  in  favor  of  courts  of  general  ju- 
risdiction, lb. 

3.  Same. — Appeal, — ^If  a  justice  of  the  peace  has  no  jurisdiction,  an  appellate 

court  to  which  a  cause  is  a(^)ealed  from  the  justice  of  the  peace  has  no  ju- 
risdiction, lb. 

4.  Replevin    Bail. — Execution. — Levy. — Injunction. — ^A  complaint  to   enjoin 

ue  levy  of  an  execution,  issued  upon  a  judgment  of  a  justice  of  tiie  peace, 
upon  ue  property  of  the  replevin  bail,  on  the  ground  that  there  is  suffi- 
cient personal  ^perty  of  the  judgment  defendant  to  satisfy  the  judgment, 
and  that  the  officer  threatens  to  levy  on  the  property  of  the  replevin  bail, 
is  sufficient  Elson  et  al.  v.  CtDowd^  300 

5.  Same. — ^A  replevin  bail,  under  the  provisions  of  the  act  in  relation  to  justices 

of  the  peace,  is  not  liable  as  a  judgment  debtor,  but  as  a  surety;  and 
section  428  of  the  code  applies  to  andgovems  the  rights  of  such  replevin 
bail  before  a  justice  of  the  peace.  lb. 

6.  Same. — A  replevin  bail  is  a  surety  within  the  meaning  of  section  82  of  the  act 

in  relation  to  justices  of  the  peace.    2  G.  &  H.  602.  lb. 

LANDLORD  AND  TENANT. 

I.  Fixtures. — A  tenant,  who,  for  the  better  use  or  enjoyment  of  leased  premises, 
erects  buildings  thereon,  may,  at  any  time  before  lus  right  of  enjoyment  ex- 
pires, remove  the  buildings.  If  he  omit  to  remove  them  until  his  right  of 
enjoyment  ceases,  and  his  possession  and  right  to  use  or  occu^^  the  prem- 
ises become  wrongful,  such  omission  is  to  be  deemed  an  abandonment  of 
his  right,  and  tiie  buildings  become  a  part  of  the  real  estate ;  and  if  the 
tenant  afterward  sever  them,  he  becomes  a  trespasser. 

Cronde  et  al.  v.  Hoover ^  49 

3.  £vidmce^^Lease.'^yihen  A.  seeks  to  recover  of  B.  the  possession  of  real  ^ 
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estate,  and B.  eUums  posscgnon  under alease  from  A.  toC  and  by  Cas- 
signed  to  B.,  the  lease  is  ooixq>eteiit  evidence  on  tlie  pait  of  A.,  to  show  that 
the  time  for  which  the  premises  were  leased  has  expired.  J^, 

3.  Trade  Fixtures, — A  tenant  who  has  put  trade  fixtures  into  a  building  has  a 

right  to  remove  them,  if  it  can  be  done  without  permanent  injury  to  the 
freehold,  provided  the  right  is  exercised  within  proper  time. 

AUen  et  al,  y.  Kennedy ^  243 

4.  Same, — ^The  right  to  remove  such  fixtures  must  be  exercised  dvin|;  the  tenn 

of  the  lease,  as  fixed  by  the  contract,  or  during  such  further  penod  as  the 
tenant  may  lawfully  and  rightfully  remain  in  possession;  and  they  can  be 
removed,  after  a  voluntary  surrender  of  the  premises,  or  lawful  eviction  from 
the  some,  only  with  the  assent  of  the  landlord.  lb. 

5.  Statute, — Common  Law. — ^The  second  section  of  the  act  In  relation  to  land- 

lords, tenants,  lessors,  and  lessees,  2  G.  &  H.  359,  changes  the  rule  that 
existed  at  conomon  law,  that  a  tenancy  at  will  could  arise  or  be  created 
by  implication.  Bright  v.  McOuat,  521 

6.  Holding  Over, — Implied  Tlmaifr^.— Ordinarily,  the  tenant's  holding  over  and 

the  acceptance  of  rent  by  the  landlord  create  by  implication  a  new  tenancy, 
of  the  same  character,  annual,  quarterly,  monthly,  and  upon  the  same  con- 
ditions, as  the  previous  tenancy.  Any  agreement  as  to  the  new  tenancy 
controls  and  makes  it,  not  an  implied  tenancy,  but  one  of  contract  so  far 
as  the  agreement  afiects  it  lb, 

7.  Same, — Future   Term, — ^Where  a  tenancy  is  by  agreement  for  six  months, 

and  by  this  agreement,  at  the  expiration  of  this  term,  the  right  is  reserved 
in  the  tenant  to  hold  for  a  longer  term,  the  landlord  is  entitled  to  pos- 
session at  the  end  of  the  term,  unless  the  tenant  exerdse  his  privilege  to 
hold  for  a  period  to  be  fixed  by  him ;  if  he  hold  over  and  at  the  end  of  a 
month  pays  the  rent  for  that  time,  and  the  landlord  receives  the  rent,  the 
tenant  not  having  fixed  the  term  of  the  new  tenancy,  it  becomes  one  for  six 
months,  subject  to  the  same  covenants  and  conditions  as  the  previous  ten- 
ancy. Upon  the  holding  over  for  another  month  at  the  expiration  of  the 
second  tenancy,  another  term  of  six  months  is  entered  upon,  there  being  no 
express  contract  as  to  time.  But  any  agreement  then  nuule  as  to  the  terms 
of  the  tenancy  will  control  any  implication  that  might  otherwise  arise.    Jb* 

LIQUOR  LAW. 
See  Town,  i  to  5. 

1.  Appeal  Bond, — ^By  section  ^i  et  seq,,  i  G.  &  H.  253,  it  is  required  that  a 

bond  be  given  on  appeal  from  the  decision  of  the  board  of  conmiissioners, 
and  as  the  act  of  1861,  p.  143,  providing  for  an  appeal  from  the  granting 
of  a  license  to  sell  intoxicating  liquors,  fails  to  provide  how  the  appeal 
shall  be  taken,  it  mnst  be  done  under  the  provisions  of  said  general  law. 

Blair  et  al,  ▼.  JCiipatritk^  312 

2.  Pleading^ — Transcript  of  Proceedings, — Action  on  Bond, — ^In  an  action  upon 

a  bond  given  on  such  appeal,  Uie  transcript  of  the  proceedings  is  no  part  of 
the  complaint  lb. 

3.  Constitutionality, — The  law  authorizing  the  granting  of  alicense  to  sell  intoxi- 

cating liquors  is  not  in  violation  of  the  twenty-third  section  of  the  bill  of 
rights  of  the  state  constitution.  ^. 

4.  Change  of  Venue, — A  change  of  venne  maybe  taken  on  the  appeal  fi:om  the 

granting  of  the  license.  lb. 

5.  Pleading, — Ansrver, — In  a  suit  upon  the  appeal  bond  for  a  breach  in  failixig 

to  prosecute  an  appeal  from  the  decision  of  the  board  of  commissioneis 
granting  a  license  to  retail  intoxicating  Uqnors,  an  answer  that  the  remon- 
strants were  ready,  in  the  court  to  which  they  appealed,  to  prosecute  the 
appeal,  but  that  plaintiff  took  a  change  of  venue  and  failed  to  pay  the 
costs  and  perfect  the  change  ten  days  t^ore  the  term  of  the  court  to  whidi 
the  appeal  was  granted,  but  fraadulently,  within  ten  days  before  said  term. 
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"^C^  procured  the  case  to  be  docketed,  and  upon  the  defendants'  entering  special 

^^::  appearance  and  moving  to  re-transfer  the  case,  filed  a  false  affidavit  that  he 

hxid  paid  the  costs  at  the  proper  time,  and  induced  the  court  to  overrule  the 
i^^  motion  to  send  the  case  back,  whereupon  the  defendants  withdrew  their 

i:Tt2  appearance,  and  the  appeal  was  dismissed,  was  held  no  defence  to  the 

action.  Jb, 

%^u  6.  Damages* — Profits* — In  an  action  on  such  an  appeal  bond,  the  plaintiff  can- 

^^^  not  recover  the  profits  he  might  have  made  between  the  time  of  the  appeal 

Qg*!!  and  the  dismissal  thereof.  lb. 

^'Z'i  7.  Minor,— 'Evtdenee.-^^Wittt,  under  an  indictment  for  the  sale  of  intoxicating 
:?::  liquor  to  a  minor,  the  proof  does  not  show  the  sale  to  have  been  made 

':  with  the  knowledge  or  consent  of  the  defendant,  he  should  be  acquitted. 

5;-.  Ihrig  V.  The  State^  422 

u::  S.  Same. — Sale  on  Credit. — Such  a  sale  may  be  upon  credit  or  for  cash.  lb. 
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MALICIOUS  PROSECUTION. 
See  G&AND  JU&OiL,  i,  2. 

^  I.  Evidence. — In  an  action  for  malicious  prosecution,  it  is  incompetent  for  the 

b:  defendant,  for  the  purpose  of  showing  probable  cause,  to  prove  by  one  of 

&r  the  grand  jurors  who  investigated  the  charge  preferred  (for  which  the  ac- 

\ii  cused  was,  at  the  time  of  such  investigation,  under  recognizance),  that  the 

grand  jury,  after  investigating  the  case,  deliberated  for  some  time  before 
^  agreeing  to  return  '<no  bill,"  and  that  eight  of  the  jurors  were  in  favor  of 

finding  an  indictment.  Scotien  v.  Longfellow,  23 

2.  Advice  qf  CounseL-^ln  order  for  the  advice  of  counsel  to  afford  protection 
against  an  action  for  malicious  prosecution,  it  must  be  given  upon  a  full  and 
true  statement  of  the  facts  within  the  knowledge  of  the  person  seeking  the 
i'  advice,  and  it  must  be  acted  on  in  good  faith,  for  an  honest  purpose ;  and 

^  if  the  person  seeking  such  advice  purposely,  or  carelessly  and  negligently, 

fails  to  give  such  full  statement,  the  advice  of  counsel  wUl  not  afford  pro- 
tection. '  It  is  not  necessary  that  the  person  seeking  such  advice  should  be 
grossly  negligent  in  his  statement  of  facts  to  render  him  liable.  lb. 

g  3.  lyant  of  Probable  Cause. — Pleading. — ^In  an  action  for  malicious  prosecu- 

\  tion,  an  allegation  of  the  "  falsity  of  the  chaige  "  is  not  equivalent  to  an 

allegation  of ''the  want  of  probable  cause."  The  guilt  or  innocence  of 
the  party  is  not  the  gist  of  the  action.  Probable  cause  may  exist  in  the 
absence  of  guilt,  and  Sie  material  allegation  in  sustaining  the  action  is  "  the 
want  of  probable  cause."  Jb, 

MANUFACTURING  AND  MINING  COMPANY. 
See  Corporation,  6,  7. 

MINOR. 
See  Liquor  Law,  7,  8. 

MISJOINDER. 
Of  Causes.     See  PLEADING,  10. 
Of  Parties,    See  PRACTICE,  36. 

MISTAKE. 

I.  Reforming  Deed.^^To  entitle  a  party  to  have  a  deed  reformed  on  the  ground 

of  mistake,  it  must  be  shown  that  the  intention  and  agreement  of  both 

«    parties  to  the  deed  were  by  mistake  misrepresented  by  the  terms  6f  the 

deed.  Nelson  et  al.  v.  Davis,  366 

a.  Same. — Mistake  of  Law. — ^Where  it  is  sought  to  reform  a  written  instru- 
ment on  the  ground  of  mistake,  and  it  is  not  shown  but  that  the  instrument 
speaks  just  as  the  parties  desired  it  should,  the  mistake  is  a  mistake  of  law 
as  to  the  legal  effect  of  the  terms  of  the  instrument ;  and  for  mistakes  of  law, 
except  in  cases  of  peculiar  character,  no  relief  can  be  granted.  lb. 
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MORTGAGE. 
See  Bankruptcy,  i,  2;  Descent,  4  to  8;  Fueadimg,  5, 7, 9;  Tax»  2. 

1.  Foredosure.-^ThsX  a  portion  of  property  mortgaged  has  greatly  or  totally 

depreciated  in  value,  or  that  a  horse^mortgaged  has  died,  will  not  affect  the 
right  of  the  mortgagee  to  have  a  foreclosure  of  his  mortgage  and  a  sale 
of  the  mortgaged  property.  Pierct  v.  WUcex^  70 

2.  Chattel  Mortgage, — Date  of  Execution^'—Recording.—K  complaint  to  foreclose 

a  chattel  mortgage  alleged  that,  by  mistake  of  the  scrivener,  an  error  of  two 
years  was  made  in  the  date  and  acknowledgment  of  the  instrument,  by 
which,  aldiough  the  mortgage  was  in  fact  recorded  within  ten  days  after  its 
execution,  yet  its  record  appeared  to  have  been  made  more  than  two  years 
thereafter;  and  alleged  also  that  two  of  the  defendants  had  purchased  the 
property  and  refused  to  surrender  the  same.  A  demurrer  on  behalf  of  the 
purchasers  was  sustained  to  the  complaint 
lUldy  that  this  was  erroneous,  as  the  date  of  the  instrument  was  ^a^y  prima  fade 
evidence  of  the  time  of  its  execution,  and  the  true  date  could  be  shown ; 
and  the  parties  purchasing  the  property,  an  unsatisfied  mortgage  thereof 
being  on  record,  did  so  at  their  peril.  Stonebreaker  v.  JCerr  et  al,,  186 

3.  Defective  Description  of  Heal  JSstate.'^JSvidence.^-^ln  a  complaint  to  fore* 

close  a  mortgage  of  real  estate,  the  complaint  and  mortgage  described  the 
premises  as  follows,  after  naming  the  county  and  state  in  which  they  are 
situated :  **  a  part  of  the  north-east  qdarter  ot  section  19,  township  7,  range 
12  east,  containing  97  1 7-25  acres;  also  a  part  of  the  south-west  quarter 
of  section  18,  township  7,  range  12  east,  containing  about  33  acres;  being 
the  same  lands  this  day  deed^  by"  A.  to  B.  **&ad  being  more  fully  de- 
scribed in  said  deed." 

Held,  that  the  description  was  too  indefinite  to  enable  the  sheriff  to  sell,  or  a 
purchaser  to  buy. 

//f//,  also,  that  as  the  mortgage  was  defective  in  the  description  of  the  real 
estate,  and  could  not  constitute  a  proper  basis  for  a  jud^ent  of  foreclo- 
sure, it  should  not  have  been  admitted  in  evidence. 

Held,  also,  that  it  was  error  to  allow  the  plaintiff  to  prove  a  more  perfect  de- 
scription of  the  mortgaged  premises,  without  any  pleading  to  justify  such 
evidence,  and  to  then  base  a  judgment  of  foreclosure  on  such  evidence. 

H^ite  et  al.  v.  Ifyatt,  Bx'r,  38s 

NEGLIGENCE. 
See  City,  i,  2;  Railroad,  x,  3  to  6, 8, 10. 

Where  a  person  was  engaged  in  threshing  wheat  with  a  steam  threshing  ma- 
chine, under  a  contract  therefor  with  the  owner  of  the  wheat,  and  said 
owner  temporarily  left  the  field,  and  while  he  was  absent  the  wind  in- 
creased so  that  there  was  danger  of  firing  the  stacks  of  wheat,  if  the  mxk 
was  continued,  and  it  would  so  appear  to  an  ordinarily  prudent  man,  it 
was  the  duty  of  said  person  running  the  machine  to  stop,  and  it  was  such 
carelessness  in  him  not  to  do  so,  as  to  render  him  liable  for  the  burning  of 
the  stacks,  if  the  burning  resulted  from  continuing  to  run  the  machine, 

Collins  et  al,  v.  Groseclose^  414 

NEW  TRIAL. 

See  Evidence,  6;  Juror,  1;  Practice  16;  Supreme  Court,  10. 

1.  Afotion  for  a  New  Trial, — Evidence, — In  a  motion  for  a  new  trial  on  ac- 

count of  the  admission  or  exclusion  of  improper  evidence,  the  attention  of 
the  court  must  be  called  to  the  particular  evidence  admitted  or  exdudedl 

Mooklaryr.J^ewiSf  I 

2.  Same, — That  a  general  verdict  for  the  defendant  is  contrary  to,  or  in  conflict 

with,  special  findings,  or  that  special  findings  do  not  support  the  allegations 
of  the  answer,  or  are  in  conflict  with  the  same,  or  are  mconsistent  with  the 
general  vepdict,  is  not  a  reason  for  a  new  triaL  i9. 
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3.  Samfj^Vemttmr^'-^Vxt  action  of  the  court  upon.  «  demttrrer  to  pleadings 

.  can  nflver  "be  a  x^9Soa  for  a  new  trial 

TAe  C,  C,  <&*  /.  C  -«.  HT,  Co.  y.^i/mU^Mwir^  37 

4.  Samej^hxi  fxiVMSMA  mliog  upon  a  dottuner  to  a  pleading  is  no  groond  for 

a  motion  for  a  new  triaL  Uelnu  Mi  i/.,  ^x'rt,  v.  J&arm,  134 

5.  Moium  for  Kew  Trial. — Where  a  motioa  for  a  new  trial  raises  no  question 

as  to  the  correctness  of  the  instructions  given  \ff  the  court  to  the  jury,  no  er- 
ror arising  from  them  can  be  considered  on  appeal,  although  they  be 
made  part  of  die  record  l^  bill  of  exceptions.        Bodamer  v.  Hutton^  244 

6.  Ai  <if  Jiigkt.-^C^sis,^^Th!t  payment  of  costs  is  a  condition  precedent  to  a 

new  trial  as  a  matter  of  right  under  section  601  of  the  code. 

BlitMardtt  ai,  ▼.  Bliuardei  al.^  344 

7.  Ntwiy^Discovered  Evidmce.-^Affidavit, — An  affidavit  in  support  of  a  motion 

for  a  new  trial,  on  the  ground  of  newly-discovered  evidence  is  defective, 
if  it  docs  not  disclose  the  name  of  the  witness  for^iribose  testimony  the  new 
trial  is  asked,  or  allege  that  ib^  name  is  unknown,  and  show  that  dili- 
gence has  been  used  to  procure  the  evidence  on  the  trial. 

Martin  ▼.  Carver^  351 

8.  Same, — To  justify  the  granting  of  a  new  trial  on  the  ground  of  newly- 

discovered  evidence,  it  must  be  such  as  could  not  have  been  obtained  on  the 
trial,  by  reasonable  diligence,  and  must  not  be  merely  cumnlative  or  for 
the  purpose  of  impeachment.  lb. 

9.  Motion  for  New  Trial. — Guiset.'^^Tbe  admission  or  exclusion  of  evidence 

contrary  to  law  must  be  made  a  ground  for  a  new  trial ;  so,  also,  the  failure 
to  charge  to  the  jury  the  law,  and  chaiging  what  is  not  the  law.  All  these 
reasons,  thus  stated  are  too  general.  Harding'  v.  Whitney,  379 

10.  Same, — An  application  for  a  new  trial  must  be  by  motion,  upon  written 
cause  filed  at  the  time  of  making  the  motion.  Whaley  v.  Gleason,  405 

11.  Same, — A  motion  for  a  new  trial,  on  the  ground  that  the  court  refused  to 
receive  proper  and  competent  evidence  offered  bv  the  defendant,  is  too  gen- 
eral.   The  evidence  which  the  court  excluded  should  be  pointed  out. 

De  Armondy.  Glasscock  et  al,f  418 

12.  Same.'^K  motion  for  a  new  trial,  on  the  ground  of  &e  improper  admis- 
sion or  exclusion  of  evidence,  must  specifically  point  out  what  evidence 
was  improperly  admitted  or  rejected.  Alley  v.  Gavin  et  al.,  446 

13.  Same, — ^A  motion  for  a  new  trial,  on  the  ground  of  error  in  giving  or  re- 
fusing instructions,  must  specifically  point  out  the  particular  instructions  al- 
leged to  have  been  erroneously  given  or  refused.  lb. 

14.  Same. — Evidence, — That  <'  the  court  erred  in  admitting  evidence  to  go  to 
the  juiy  over  the  objection  of  the  defendants,"  as  a  reason  (or  a  new  trial, 
is  too  general,  in  not  pointing  out  the  evidence. 

The  y,f  M.,  6*  /.  R,  R,  Co.  v.  Bowen,  545 

NOTICE. 
To  Co-Parties.     See  SupusHE  Court,  6, 11. 

NOVATION. 
See  Contract,  5, 7. 

NUISANCE. 

I.  Compiaint.^Demurrtr,-^StaitUe  of  Limitations.-^K  complaint  all^n|;  that 
the  plaintiff  was  (he  owner  of  a  lot  on  which  he  had  erected  a  building 
used  by  him  as  a  hotel  and  boarding  house,  and  that  adjoining  his  building 
defendant  had  made  and  maintained  cattle  pens,  and  in  these  pens  confined 
a  large  number  of  cattle  and  hogs,  which,  by  their  noises,  and  by  the 
filthy  condition  of  the  pens,  and  the  sickening  and  fetid  matter  therein,  and 

Vol.  XL. — ^40 
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the  unhealthy  effluvium  therefrom,  were  annoying  to  the  senses,  and  injmioas 
to  the  health  of  the  plaintifif  and  his  family  and  his  guests,  and  deslmyed  his 
business  and  the  use  and  enjoyment  of  his  property,  and  coostitnted  a  nui- 
sance, was,  on  demurrer,  held  sufficient  to  constitute  a  cause  of  action. 
Held^  also,  that  as  the  nuisance  tended  to  deprive  the  plaintiff  of  the  use  of  his 
real  property,  the  action  must  be  brought  within  six  years  from  the  time  the 
cause  of  action  accrued ;  and  an  answer  that  the  action  did  not  accrue  wi&- 
in  that  period  constituted  a  good  defence. 

The  0»&*  JSL  J?.  W.  Co.  v.  Simaii,  278 

2.  Injury  to  Heal  Estate, — Statute  0/  Limitatums, — In  an  action  for  injury  to 
real  estate  by  erecting  and  maintainiug  a  dam  and  flowing  the  water  over  the 
plaintiff's  laud,  so  as  to  create  a  nuisance,  an  answer  which  allies  that  the 
cause  of  action  did  not  accrue  within  six  years  is  good. 

Luccu  et  aL  ▼.  Marine^  289 

3r  Pleading, — Demurrer, — ^Where  the  plaintiff  charged  that  the  defendant  had 
obstructed  a  stream  of  water,  and  caused  it  to  flow  over  the  lauds  of  the 
plaintiff  adjoining,  and  the  defendant  answered  by  the  general  denial,  and  in 
a  second  paragraph  that  the  plaintiff  had  previously  diverted  the  water-oomse 
to  defendant's  injury,  and  for  his  own  protection  he  had  provided  against  its 
flow  over  his  land,  and  restored  it  to  its  natural  channel,  and  a  demnner 
was  filed  to  this  second  paragraph  and  overruled; 

Held^  that  there  was  no  error.  Harding  t.  JPkitne/,  379 

OFFICIAL  BOND. 
See  Practice,  41. 

OFFICE  AND  OFFICER. 
See  Township  Trustee,  3. 

OPEN  AND  CLOSE. 
See  Evidence,  5. 

PARENT  AND  CHILD. 

U  Custody  of  Minor  Child, — ^The  father  of  a  nunor  child,  unless  good  reason  to 
the  contrary  be  shown,  is  entided  to  its  custody.  Henson  v.  WaUs  et  ax.,  170 

2.  Same, — ^Poverty  furnishes  no  lq;al  groimd  for  depriving  the  lather  of  the  cus- 
tody of  his  minor  child.  Jb. 

3*  Same, — Habeas  Corpus, — Appeal, — ^A  judgment  rendered  in  a  proceeding  hy 
habeas  corpus,  awarding  the  custody  of  a  minor  child,  "xmtil  the  further 
order  of  the  court,"  is  final,  and  an  appeal  will  lie  therefrom.  Jh, 

PARTIES. 

See  Demxtrrer,  2;  Highway,  4;  Practice,  36,41;  Proceeding  Supple- 
mentary TO  ExECirriON,  i;  Turnpike,  ii. 

PARTNERSHIP. 

Loss  of  Partnership  JK/2?ff^.-— Where  two  persons  are  engaged  in  mercantile  hosi- 
ness  as  partners,  and  one  of  them  leaves  their  place  of  business,  for  the 
professed  purpose  of  attending  to  some  private  business  of  his  0101,  and 
also  to  purchase  merchandise  for  the  firm,  with  money  of  the  firm,  which 
he  takes  with  him,  and  neither  he  nor  the  money  is  ever  heard  qH  after- 
ward, the  loss  of  the  money,  in  the  absence  of  evidence  showing  frand, 
negligence,  or  misconduct,  must  fall  upon  the  partnexship,  and  not  solely 
upon  the  member  of  the  firm  entrusted  with  the  money. 

yenhins,  Adm*r,  v.  Peckinpaug^,  133 

PLEADING. 

See  Bankruptcy,  2;  Contract,  2, 4, 6;  Demurrer;  Draining  Assdoa- 
HON,  2,  3, 4;  Evidence,  i  ;  Grand  Juror,  2;  Infancy,  3;  Insurance,  i, 
4;  Liquor  Law,  5;  Maucious  Prosecution,  3;  Nuisance,  3;  PtAcncs, 
7, 13, 14, 23;  PRiNaPAL  and  Surety,  2, 3;  Probossory  Note,  3, 4>  5»  ^ 
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8;  Raii&oad,  Sf  9;  Replevin,  i,  2, 3;  Set-Off,  i»3,  3;  Slander,  i,  3, 4, 
5;  Supreme  Court,  9;  Vendor  and  Purchaser,  i,  2,  5. 

t.  Written  and  Parol  Contract. — Paragraphs  of  a  complaint  based  upon  a 
written  contract  cannot  be  sustained  as  paragraphs  upon  a  parol  contract. 

Newby  V.  Rogers^  9 

2.  Tender, — ^Where  it  is  necessary  to  plead  a  tender  of  perfonnance,  a  general 

allegation,  that  the  party  was  ready  and  willing  at  all  times  to  perform  all 
the  stipulations  and  conditions  in  the  contract,  is  insufficient.  Jb. 

3.  Abatement,  Where,  an  answer  in  abatement  was  filed,  together  igfith  other 

answers  in  bar,  and  the  cause  was  tried,  and  finding  and  judgment  were 
rendered  in  bar,  and  not  that  the  action  abate ; 
Held,  that  it  appeared  affirmatively  that  the  findhig  and  judgment  were  not 
based  upon  the  answer  in  abatement 

Hopkins  et  al.  v.  The  Greenshurg^  etc.^  T^tmpike  Co,  et  al,^  44 

4.  Heal  Estate. — Fixtures. — An  allegation  that  a  person  owns  real  estate  implies 

that  he  owns  the  buildings  erected  thereon.         Cromie  et  al.  ▼.  Hoover,  4.9 

5.  Copies  0/  Instruments. — In  a  complaint  to  have  satis&ctioii  entered  of  a 

mortgage  on  real  estate,  and  to  quiet  the  title  thereto,  where  it  is  alleged  that 
the  mortgage  debt  has  been  paid,  it  is  not  necessary  to  set  out  a  copy  of  the 
mortgage  and  notes  secured  thereby,  or  copies  of  deeds  of  conveyance  and 
a  decree  of  partition  jnentioned  in  the  complaint  as  constituting  the  title  of 
the  plaintiff.  Heitman  v.  Schnek,  93 

6.  Real  Estate,  Recovery  of. — Description. — Uncertainty, — ^In  a  complaint  to 

recover  the  possession  of  real  estate,  the  land  was  described  as  «  part  of  the 

south-west  quarter  of  section ,  township  nineteen,  range  four  west, 

containing  one  hundred  and  fourteen  and  sixty-five  hundredths  acres." 
Held,  that  the  description  was  uncertain.  yolly  v.  Gkering,  139 

7.  Covenant. — In  a  suit  upon  a  promissory  note  and  to  foreclose  a  mortgage, 

given  for  the  purchase-money  of  real  estate,  an  answer  attempting  to  set  up 
a  failure  of  title,  but  not  setting  out  the  deed  or  any  covenants  Uierein,  or 
alleging  fraud,  is  bad.  Church  v.  Fisher,  Adm*r,  145 

8.  Promissory  Note.-^Breach  of  Covenant. — ^Where  the  defence  to  a  suit  upon 

a  promissory  note,  given  for  a  conveyance  of  land,  rests  upon  a  breach  of 
a  covenant  in  the  deed,  a  copy  of  the  deed  must  be  filed  with  the  answer, 

Galbreth  v.  McNeily,  231 

9.  Mortgage. — Answer. — When  a  mortgage  is  set  out  by  copy  in  a  complaint, 

and  is  referred  to  in  an  answer  or  cross  complaint,  a  copy  thereof  need  not 
be  given  again  in  such  answer  or  cross  complaint. 

Pattison  et  aL  v.  Vaughan  et  al.,  253 

ID.  Warranfy, — Tort. — Misjoinder  of  Causes  of  Action. — ^Where  the  first  para- 
graph of  a  complaint  alleged  that  the  defendant  sold  to  the  plaintiff  seven- 
teen head  of  beef  cattle,  which  the  defendant  represented  and  warranted  to 
be  sound,  healthy,  and  merchantable,  and  one  of  them  proved  to  be  dis- 
eased and  unfit  for  beef,  and  not  marketable,  to  the  plaintiSDPs  damage,  etc. ; 
and  the  second  paragraph  alleged  the  sale,  and  that  defendant  represented 
ihat'  the  cattle  were  sound  and  merchantable,  whereby  plaintiff  was  induced 
«to  purchase  them ;  whereas  one  was  diseased  and  unbt  for  market,  which 
was  known  by  defendant  and  fraudulently  concealed  by  him  from  plaintiff, 
to  his  damage,  etc. ;  it  was  held,  on  separate  demurrers  to  each  paragraph, 
for  want  of  sufficient  facts,  that  each  was  sufficient,  the  first  as  an  action  on 
a  warranty,  and  the  second  for  a  tort;  and  no  demurrer  having  been  filed 
for  misjoinder  of  causes,  the  question  of  such  misjoinder  was  not  presented 
in  the  court  below,  and  could  in  no  event  have  been  successfully  presented 
on  appeaL  Hardwick  et  al.  v.  Wilson  et  al,  321 

PRACTICE. 

See  Attorney;  Bill  of  Exceptions;  Court  of  Common  Pleas;  Demur- 
rer; Evidsncb,  6,  7;  Injunction,  i,  4;  Instructions  to  Jury;  Juris- 
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DICTION;  JUROE  ;  NXW  TUAL;  PUNOtFAX.  AND  SURETT,  4t  $*  PROCEED- 
ING Supplementary  to  Exjscutiqm;  RsnsREB;  SuikeksOodst;  Tres- 
PAfis,  i,i;  U.  S.  Court;  Venue. 

1.  Imtruetions, — A  defendant  cannot  complain  that  the  court  refused  to  ^re 

instructions  asked  by  the  plaintiff.* 

The  C,  C,,6f*I.  C.  R.  W.  Co.^.Powdl^Aimir^'^ 

2.  Jttry. — Answer  to  Interregatories. — ^Where  a  jaiy  has  nusi^ipirdieiided  an 

interrogatory  propounded  to  them,  »id  answered  the  ocmtnuy  of  what  they 
intended,  the  court,  before  they  hare  been  dischaigedor  allowed  ladi%)erse, 
nay  send  them  out  again  to  consider  of  the  naatter.  R. 

3.  Trial. — Damages, — ^In  on  action  to  recover  the  possession  of  leal  estate,  and 

for  damages  lor  buildings  removed  from  the  same,  where  it  was  admitted  by 
the  pleadings,  and  by  the  defendonts  after  Ae  evidence  was  closed,  that  the 
plaintiff  was  the  owner  of  the  real  estate,  and  that  the  buildings  were  removed 
at  a  time  when  the  defendants  had  no  legal  right  to  occupy  the  premises; 
Hetdj  that  it  was  unnecessary  for  the  court  to  submit  to  the  jury  any  onestioos 
of  fact,  except  the  assessment  of  the  amount  of  damages  wwtainen  by  tiie 
plaintiff.  Crowiie  etaLy,  Soover^  49 

4.  Social  Findisigs  of  yury. — If  special  findings  of  the  jury  in  answer  to  in- 

terrogatories are  inconsistent  with  the  geneml  verdict,  they  control  the  gen- 
eral verdict,  and  judgment  should  be  given  on  the  special  findings,  and  not  on 
the  general  verdict.  Wisler  et  aL  v.  ffoUerwum^  106 

5.  3Utum  in  Arrest,-^  K  motion  in  anest  of  judgment  most  be  made  hefiae 

judgment  is  rendered.        HiUigoss  v.  The  Z'.,  C^^SLL.JLJL  Co,^  II3 

6.  Judgment. — Special  Finding, — ^Where  a  complaint  contains  two  pangraphs, 

and  there  is  a  special  finding  of  facts  by  the  court,  and  die  fiicts  found  sop- 
port  all  the  material  allegations  of  one  of  the  paragraphs,  but  not  of  the 
other,  judgment  must  be  rendered  as  upon  the  paragiaph  that  is  suppoated 
by  the  fincUng,  and  it  cannot  be  for  an  amount  greater  than  is  daimed  there- 
in to  be  due.  Helms £taLt  JSx^rs^Y,  KMorms^  X24 

7.  Failure  to  Reply, — ^A  defendant,  by  consenting  to  go  to  trial  without  a  reply, 

waives  any  objection,  and  cannot  afterward  be  heard  to  otmxplaxn  of  the 
irregularity.  Fetrow  v.  frtstmam,  148 

8.  Amendment, — Supreme  Court. — ^The  Supreme  Court  has  power  to  review 

the  action  of  an  inferior  court  in  the  exercise  of  its  discretion  to  penait 
pleadings  to  be  amended,  and  revise,  reverse,  or  affirm  the  same. 

Koons  V.  Price^  164. 

9.  .ScMV^.^-Where  leave  is  asked,  before  the  trial  of  a  cause  has  commenced, 

to  amend  an  atiswer,  and  to  file  additional  paragraphs,  and  it  is  shown  by 
affidavit  that  the  answer  filed  does  not  truly  set  out  the  facts  relied  on  in 
defence,  leave  should  be  granted  to  amend.  lb. 

10.  Demurrer.'^Answer.'^lX  is  not  error  to  overrule  a  demuner  to  a  bed  an- 
swer,  if  the  comjJaint  is  also  bod.  Wkitman^  R€ceioer,r,  Mutn^  189 

fl.  Relief  Against  jMgment  an  DefauU. — On  an  application  to  set  ^de  a 
judgment  obtained  by  default,  amdavits  in  support  of  the  motion  and  ia 
opposition  thereto  are  admissible  from  etdier  party,  as  well  as  oral  testi- 
mony or  depositions.  But  counter  evidence  will  not  be  heard  in  any  ibrai  as 
to  the  matters  alleged  as  constituting  a  meritorious  defence  to  ^  original 
action.  Buck  v.  Havens,  221 

12.  Special  Finding, — Motion  for  yudgmeftt.-^Aaswcxs  of  the  jury  to  inter- 
rogatories will  not  enable  this  court  to  dedde  the  question  wheAer  or  not 
the  verdict  is  supported  by  the  evidence.  If  such  special  findings  are  in- 
consistent with  the  general  verdict,  a  motion  must  be  made  for  judgment  on 
the  special  findings.  A  motion  for  a  new  trial  on  the  ground  of  the  in- 
sufficiency of  the  evidence  "will  not  save  this  question;  nor  will  a  motion 
for  a  new  trial  on  the  ground  that  the  verdict  is  oontiary  to  law  leserve 
the  punt  Stockton  v.  Stodtom,  Jr^  HoL,  225 
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13.  JPUadhtg.^Defimli^^^AssignmetU  of  Eeror.^K  complaint  by  A.,  as  guar* 
dian,  alleged  that  the  defendant  on,  etc.»  hf  his  note,  *'of  that  date/' 
promised  to  pay  B., "  the  successor  of  plaintUf,"  seven  months  after  the 
date  thereof,  tne  sum  of,  etc,  which  remained  unpaid.  A  copy  of  die  note 
payable  to  B.,  by  name,  without  further  designation,  was  given.  Judgment 
was  taken  hy  default  An  appeal  was  taken  to  the  Supreme  Court,  and 
aror  was  assigned,  that  the  complaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  cf  action. 

Held^  that  the  error  was  properly  assigned  for  this  cause  in  the  Supreme  Court, 
without  any  motion  to  set  aside  the  default;  and  that  the  complaint  w.is 
insufficient.  Wright  et  al.  v.  Norris^  Guard,,  247 

14.  FaUurt  t»  Repfyn'-^Wtuoer. — ^Thete  is  no  error  in  going  to  trial  without 
a  refdy,  in  the  «i»ence  of  any  proper  objection ;  ^  reply  is  waived. 

PatHson  et  al,  v.  Vaughan  et  ai.,  253 

15.  Cross  Complaint — Summons. — ^A  summons  need  not  issue  where  the  mat- 
ters set  up  in  the  answer  or  cross  complaint  are  apparent  on  the  face  of  the 
criginal  complaint,  and  the  defendants  thereto  have  been  served  with  pro- 
eess  in  the  original  action ;  and  if  they  have  already  been  defaulted  on  the 
complaint,  no  new  default  need  be  taken  on  the  answer  or  cross  com- 
plaint. Jb. 

16.  Judgment  Too  Large, — ^The  objection  that  the  jnc^ent  is  for  too  large 
a  sum  must  be  first  made  in  the  court  below.  lb, 

17.  Withdrawal  of  Answer  to  FUe  Demurrer.'^lt  is  within  the  discretion  of 
the  judge  to  permit  or  refuse  leave  to  withdraw  an  answer  for  the  puqjose 
of  demurring  to  a  complaint.  Bush  et  al,  t.  Evans,  256 

I&  Sealing  up  the  Ferdict.'-^Vfhtre  a  bill  of  exceptions  showed  that  the  jury 
agreed  upon  their  finding  durin|[  the  adjonmment  of  court  at  night,  and 
wJt  the  judge,  upon  being  so  mfonned,  instructed  the  buliff  to  direct 
them  to  seal  up  their  verdict  and  bring  it  into  court  in  the  morning,  which 
they  did; 

Held,  ihat  this  did  not  entitle  either  party  to  a  new  trial,  it  not  appearing  that 
the  joiy  separated  until  after  return  of  their  verdict 

Zueas  et  al.  v.  Marine,  289 

19.  Interrogatories  to  Jury, — ^It  is  not  error  for  the  court,  while  giving  instruc- 
tions to  the  jury,  to  refuse  to  submit  interrogatories  to  the  jury;  nor  is  it 
the  duty  of  the  court  to  call  for  them  at  the  conclusion  of  the  charge. 

Miller -7,  Voss,  307 

aa  Bill  of  Exceptions, — ATI  the  Evidence, — Instructions, — ^Where  a  bill  of  ex- 
ceptions conclusively  shows  that*  all  the  evidence  is  not  in  the  record,  the 
court  will  not  regard  the  statement  that  it  contains  all  the  evidence ;  and, 
Iherefore,  if  the  instructions  ^ven  could  have  been  proper  nnder  any  evi- 
dence admissible  nnder  the  issues,  the  case  will  not  be  reversed  upon  the 
instructions.  lb* 

21.  Motion  for  Jtutgrnemt  on  Special  Findings. — ^Motion  in  this  form :  <'  The 
plaintin  moves  uie  court  for  a  judgment  on  the  special  findings  of  the  jury, 
for  the  reason  the  parol  contract  referred  to  in  said  findings  contradicts  the 
record  under  which  the  defendant  claims  title  to  the  land  in  contro- 
versy." 

Held,  that  this  was  not  a  motion  for  judgment  on  the  ^cial  findings,  notwith- 
standing the  general  vordict,  as  contemplated  by  section  337,  2  G.  &  H.  206. 

Farley  y,Eller,  319 

22.  Instructions. — Exception.^-A  party  cannot  complain  of  the  giving  of  in- 
structions asked  by  himself.  Qfbd  et  al.  v.  Krutz,  323 

23.  Fecord,^^Correction, — Motion. — ^There  is  no  available  error  in  sustaining  a 
demurrer  to  a  complaint  to  correct  an  entry  in  a  record  of  proceedings 
in  eonrt    This  application  is  a  mere  motion,  and  requires  no  pleading. 

Blimardet  al,  y^BHsaua^etol^f  344 
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24.  Exception, — An  exception  to  a  judgment  of  refosal  to  amend  the  record 
will  present  the  question  of  the  correctness  of  that  ruling.  lb. 

25.  yoint  Promisors,  —  yudgment,  —  After  a  judgment  has  been  recovered 
against  one  or  more  persons  jointly  indebted,  as  provided  in  section  41  of 
the  code,  the  plaintiff  may  proceed,  under  section  641  of  the  code,  to  have 
the  other  joint  parties  summoned,  to  show  cause  why  they  should  not  be 
bound  by  the  judgment;  although  the  parties  against  whom  the  judgment 
has  been  t^en  have  appealed  to  the  Sdpreme  Q>nrt,  and  the  cause  against 
them  is  pending  in  that  court,  and  a  supersedeas  has  been  granted. 

Erwin  ▼.  Seotten,  AeMr^  389 

26.  Same, — yoint  Promissory  Note, — ^The  joint  nature  of  a  joint  promissory  note, 
or  the  joint  liability  of  the  makers,  is  not  changed  by  the  rendition  of  a  judg- 
ment against  a  part  only  of  the  makers.  Such  jndgment  either  releases  this 
makers  not  included  in  the  judgment,  or  leaves  them  liable,  under  the 
provisions  of  section  641  of  the  code,  to  be  made  bound  by  the  judgment 

27.  Same, — Jurisdiction, — In  a  proceeding  under  section  641  of  the  code,  a 
party  who  is  one  of  the  joint  makers  of  a  promissory  note  may  be  summoned 
to  show  cause  why  he  should  not  be  bound  by  a  judgment  rendered  against 
the  other  joint  makers,  though  he  does  not  reside  in  the  county  where  the 
judgment  has  been  taken;  and  the  court  where  the  judgment  has  been  taken 
will  have  jurisdiction  to  hear  and  determine  the  matter.  Jb, 

28.  Same.-^atuti  Construed, — Section  42  of  the  code  only  requires  that  the  re- 
turn of  <'  not  found  "  be  suggested  on  the  record,  not  that  the  return  of  the 
sheriff  should  be  entered  on  the  record.  R. 

29.  Same, — Statute  and  Common  Law, — Section  41  of  the  code  has  not  changed 

the  rule  as  it  existed  at  common  law,  that  where  the  obligation  is  join^  the 
action  must  be  against  all  who  are  jointly  liable,  whether  as  makers  or  in- 
dorsers;  nor  does  it  change  the  rule  that  a  judgment  against  one  promisor 
upon  a  joint  obligation  is  a  bar  to  a  suit  subsequently  brought  upon  sudi 
obligation  against  another  joint  promisor.  Ih, 

30.  Sktme,-— 'Judgment, — ^The  first  clause  of  section  41  of  the  code  does  not  con- 
template that  after  the  plaintiff  has  taken  judgment  against  the  joint  mak- 
ers who  are  served,  he  may  have  process  against  those  not  served,  and  when 
such  process  has  been  served,  take  another  judgment  upon  such  joint 
obligation.    There  can  be  but  one  judgment  on  a  joint  obligation.  lb, 

31.  Same,'^-'yoint  and  Several  Promise, — Under  the  provisions  of  the  third 
clause  of  section  41  of  the  code,  it  is  only  when  an  obligation  is  several, 
or  joint  and  several,  that  a  part  or  all  of  the  makers  may  be  sued,  and 
judgment  taken  against  either  or  all  of  the  defendants.  The  plaintiff  may, 
where  the  liability  is  several,  or  joint  and  several,  under  the  providons  of 
section  42  of  the  code,  take  judgment  against  those  served,  and  surest  on 
the  record  "  not  found  "  as  to  those  not  served,  and  may  continue  the  cause 
for  process  as  to  them,  and  at  a  subsequent  term  take  a  separate  judgment 
agamst  them ;  or  the  plaintiff  may  dismiss  the  action  as  to  any  of  the  defend- 
ants, whether  served  or  not  served,  and  may  afterward  commence  another 
action  against  them,  and  take  another  judgment.  No  such  remedy  has  been 
provided  where  the  liability  is  joint    Downey,  J.,  dissented.  lb, 

32.  Same. — ydint  Promise, — Remedy, — ^The  remedy  provided  by  section  641  of 
the  code,  in  case  of  joint  liability,  did  not  exist  at  common  law,  and  is  in 
entire  harmony  with  section  41  of  the  code,  and  the  two  sections  should 
be  construed  together.  lb. 

33.  Same, — ^The  principles  of  common  law  applicable  to  joint  obligations  have 
not  been  changed,  but  a  new  and  more  efficient  remedy  against  tiiose  not 
summoned  has  been  provided.  lb, 

34.  Same, — ^When  the  holder  of  a  joint  obligation  proceeds  under  section  41  of  the 
code,  and  takes  judgment  against  those  served,  and  suggests  upon  the  reooid 
the  return  of  <'not  found"  as  to  those  not  summoned,  he  may  proceed 
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under  section  641,  and  hove  such  peisons  bound  by  the  judgment  in  the 
same  manner  as  if  they  had  been  originally  summoned.  When  such  per- 
sons are  made  bound  by  the  judgment,  it  becomes  a  joint  judgment  against 
all  the  makeis,  and  in  tiiiis  manner  their  joint  liability  is  preserved.         J?. 

35.  Continuance. — ^An  application  to  continue  a  cause  appealed  from  a  justice 
of  the  peace,  on  account  of  the  absence  of  the  justice,  by  whom  it  is  pro- 
posed to  be  proved  that  the  transcript  is  not  complete,  should  be  overruled. 

Whaleyy,  Gleason^Afi^ 

36.  Motion  to  Separate  Causes  of  Action^ — Defect  of  Parties, — A  motion  to  re* 
quire  causes  of  action  to  be  separated,  wnere  there  are  several  parties,  each 
having  a  right  of  action,  does  not  present  any  question  of  the  misjoinder  of 
parties  plaintifib.        The  G,y  M.,  &*  H,  Turnpike  Co,  v.  Sidener  et  al,,  424 

37.  Arrest  of  Judgment, — The  arrest  of  a  jud^nent  ends  the  case,  and  there 
should  not  be  any  judgment  for  the  doendant.  Each  party  pays  his  own 
costs,  and  the  plaintiff  is  at  liberty  to  proceed  de  novo, 

RaJber  v.  Jones  et  al,^  436 

38*.  Assignment  of  Error, — Complaint, — ^It  may  be  assigned  as  error  that  a  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  althou^ 
no  demurrer  was  filed  and  overruled  in  the  court  below. 

Baker  et  al,  v.  Simmons,  442 

39.  Same, — On  a  complaint  upon  a  promissory  note  providing  for  attorney's  fees, 
an  assignment  of  error,  '*  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  demand  for  attorney's  fees  assessed  by  the  court,"  is  not  a 
good  assignment  Jd. 

40.  Evidence. — ^In  such  case,  if  the  complaint  does  not  sufficiently  state  the  claim 
for  attorney's  fees,  the  proper  mode  of  getting  the  objection  upon  the  record 
is  to  object  to  the  introduction  of  evidence  in  support  of  that  part  of  the 
cause  01  action.  16. 

41.  Pleading4 — Contract, — Joint  or  Joint  and  Several, — ^In  a  suit  upon  the  offi- 

cial bond  of  a  county  treasurer,  it  was  held^  that  the  plaintiff  had  the  right 
to  sue  all  the  defendants  (the  principal  and  sureties)  upon  the  obligation, 
whether  it  be  viewed  as  a  joint  or  as  a  several  obli^tion;  that  while  the 
code  has  made  no  change  in  the  rule  at  common  law,  where  the  contract 
is  joint  onlv,  it  has  changed  the  rule  as  to  contracts  several,  or  joint  and 
several,  ana  an  official  bond  of  a  county  treasurer  is  within  the  provisions 
of  section  20,  2  G.  &  H.  50. 

Heldy  also,  that  the  bringing  of  an  action  against  all  the  parties,  principal  and 
sureties,  on  such  a  bond,  does  not  show  an  election  to  treat  the  cause  of  ac- 
tion as  joint  or  as  several, 

Heldf  also,  that  in  such  a  case  the  court  may,  if  the  plaintiff  elect,  at  the  time  of 
the  rendition  of  the  judgment,  to  treat  the  instrument  as  several,  render 
separate  judgments  against  the  defendants  liable;  or  if  the  plaintiff,  on  the 
contrary,  then  elect  to  treat  it  as  joint,  and  the  defendants  are  shown  to  be 
jointly  liable,  the  court  may  render  a  joint  judgment  against  all  of  them; 
and  in  either  case  the  plaintiff  can  have  but  one  satisfactioxu 

ITeldy  also,  that  the  rendition  of  a  judgment  in  such  an  action  against  the  prin- 
cipal alone  does  not  merge  the  several  liabilities  of  the  sureties  (sec  360  of 
the  code),  and  consequentiy  such  a  judgment  does  not  authorize  the  court 
thereupon  to  dismiss  the  action  as  to  the  other  defendants. 

The  State,  ex  rel,  Griswold,  Aud,,  v.  Roberts  et  al.,  451 

42.  Failure  to  Answer, — Where  a  trial  is  had  without  an  answer  to  a  paragraph 
of  a  complaint,  the  paragraph  will  be  regarded  as  controverted  without  an 
answer.  Taylor  v.  Short,  506 

43.  Reading  from  Law  Books  to  Jury, — Criminal  Trial. — ^It  is  not  error  for 
the  court  to  pennit  counsel  to  read  extracts  from  a  law  writer,  on  a  crim- 
inal trial,  as  part  of  his  tirgument,  informing  the  jury  that  they  are  so  to  be 
regarded,  and  not  as  evidence,  Harvey  y.  The  State,  516 
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PRINCIPAL  AND  AOENt. 
See  Railroad,  7. 

PRINCIPAL  AND  SURETY. 
See  Bail,  i,  2;  Infancy,  i,  2, 3;  Practice,  41;  Pkomisso&t  Nots,  6. 

1 .  Promissory  Note, — Decedent^  Estates, -^K  promissoiy  itote  was  made  by  one  as 

principal  and  another  as  surety.    The  pincipal  died,  and  his  estate  was  soIt- 
ent  and  was  settled.      The  payee  of  the  note  did  not  file  it  as  a  daim 
against  the  estate  of  the  prinApal« 
Held^  that  his  failure  to  file  the  note  as  a  claim  against  the  estate  of  liie  princi- 
pal did  not  defeat  his  right  pf  actiofi  against  the  surety. 

Fetrowy.  Wiseman^  148 

2.  Same, — Release  of  Surety, — Pleading, — ^To  a  suit  on  a  joint  promiasoiy  note 

for  twenty-four  hundred  dollars,  a  surety  thereon  answered,  that  before  the 
maturity  of  the  note,  the  plaintiff  released  him  from  all  liability  thereon, 
in  consideration  of  an  order  given  by  him  on  two  other  defendants,  on  bis 
own  funds,  for  five  hundred  dollars,  which  order  was  accepted  by  them. 
Heldy  tiiat  Oiis  constituted  a  defence  as  to  said  surety,  and  as  the  order  was  not 
the  foundation  of  the  defence,  it  was  not  necessary  that  a  copy  Of  it  should 
be  given  with  the  answer.  Stockton  v.  Stockton^  Jr,^  et  al.,  225 

3.  Same, — Effect  on  Other  yoint  Sureties, — An  answer  by  the  other  sureties 

set  up  the  release  of  the  first  as  a  discharge  of  tftem. 
^Idf  that  this  was  a  complete  defence.  3, 

4.  Suretyship. — Practice, — A  proceeding  to  establish  the  fact  of  suretyship  set 

up  m  an  answer  cannot  anect  the  proceeding  of  the  plaintiC 

Pattison  et  al,  v.  Vat^kae^  ei^  253 

5.  Bill  of  Exchange-^^Suretyship, — The  payee  and  indorsers  of  a  hiU  of  ex- 

change, who  are  joined  in  a  suit  with  the  drawer  and  acceptor,  may  set  up  in 
a  cross  complaint  that  they  are  sureties  of  the  drawer  ana  acceptor,  for  the 
purpose  of  having  the  question  tried,  and  if  such  is  (he  case,  di  havh^  the 
proper  judgment  entered  as  to  the  order  in  which  they  and  the  other  d£nd- 
ants  are  liable  on  ezecutiotu  AUey  r*  Gavin  et  al^  446 

PROCESS. 
See  PHACTlCE,  ij. 

PROCEEDING  SUPPLEMENTARY  TO  EXEOmoH. 

1.  Parties, — Notice, — Lien, — In  a  proceeding  supplementary  to  execution,  bodi 

the  person  indebted  to  the  execution  de^ndant  and  the  execution  defend- 
ant himself  are  necessary  parties,  in  order  to  reach  (he  debt  dae  from  such 
debtor  to  such  defendant;  and  if  after  service  of  the  notice  of  tibe  pro- 
ceeding upon  such  debtor,  but  before  service  upon  the  defendant  himself, 
the  latter  assign  the  claim  held  by  him,  no  lien  is  acquired  thereon  by  the 
proceeding.  HoadUy  ▼.  CaywoodeteU.^  239 

2.  Bankruptcv, — If  such  Hen  has  been  acquired,  the  plaintiff  wftives  it  by  prov- 

ing his  claim  in  a  bankrupt  court  R, 

PROMISSORY  NOTE. 

See  Consideration;  Contract,  7;  Corporation,!;  EvmsNCEyi;  Prac- 
tice, 38,  39, 40;  Principal  and  Smtjcnr,  i,  2, 3. 

I.  Relation  of  Parties  to  Each  Other, — Suit  by  A.  against  B.  and  C,  as  makos, 
and  D.  and  E.,  as  indorsers,  of  a  promissory  note  payable  to  D.  In  a  cross 
complaint  C.  alleged  that  he,  and  D.  and  R,  were  sureties  for  B.  D.  and 
£.,  in  a  cross  complaint,  alleged  that  they  were  acconmiodation  indoiseis 
for  B.  and  C.    Issues  were  joined  on  the  cross  complaints. 

Heldy  that  the  relation  of  the  parties  on  the  note  to  each  other  was  a  proper 
•abject  of  inquizy  tmder  the  issues  joined* 
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HeUtt  also,  under  tfa6  eYidence,  fKat  C.  was  the  surety  ol  B.,  and  as  between 
himself  and  D.  and  E.,  he  was  liable  for  the  payment  of  the  note  prior  to 
D.  and  £.  Core  v.  Wilson  et  aL,  204 

S.  Same. — Waiver  of  Demand  and  Notice,  —  A  waiver  of  demand  of  pay- 
ment, and  notice  of  non-payment,  contained  on  the  face  of  a  promissory 
note,  does  not  change  the  relative  rights  and  liabilities  of  the  parties  as  to 
each  other.  lb, 

3*  Assignment, — PUading,^^K,  brought  suit,  as  assignee,  against  the  maker, 
iq>on  a  promissory  note  executed  by  B.  to  the  order  of  C.  A  copy  of  the 
note  was  set  out  and  of  the  following  indorsements  thereon :  '*  I  own  five 
hundred  acres  of  land,  twelve  head  d  horses,  ten  head  of  cattle,  and  eight 
sheep;  four  hundred  dollars  incun^rances;"  agned  by  B.  '* Indorsed;" 
signed  by  C.  A  demurrer  to  the  complaint  was  overruled,  and  it  was  in- 
sisted on  appeal,  that  a  copy  of  the  assignment  was  not  set  out. 

Heldf  that  the  indorsement  was  properly  pleaded.  MiUer  v.  Griswold  et  ai,,  209 

4,  Same.'^Negotiated  Before  Maturity. — In  a  complaint  on  a  promissoty  note 

negotiable  by  the  law  merchant,  an  all^;atioa  that  it  was  negotiated  be- 
fore maturity  is  unnecassaiy.  Its  subsecjuent  negotiation  constitutes  matter 
of  defence*  lb, 

5,  Pleading, — Evidence. — In  a  suit  upon  a  promissory  note  in  the  hands  of  an 

indorsee,  against  the  maker,  where  the  execution  of  the  note  is  denied, 
under  oath,  but  the  general  deniid  b  not  filed,  proof  of  the  deliveiy  of 
the  note  by  the  maker  to  the  payee  is  not  required.  Miller  v.  Voss^  307 

&  Indorser. — Surety, — /VSrA/m^.*— Where  a  complaint  on  a  promissory  note 
alleged  that  a  defendant,  whose  name  appeared  upon  the  back  of  the  note, 
''  signed  the  note  at  its  date  and  before  delivery,  as  surety  for  the  maker, 
by  indorsing  his  name  on  the  back  of  said  note,  with  the  understanding  and 
agreement  that  he  was  surety  on  said  note  for  said  maker;" 

Ueldi  that  the  averments  were  sufficient  to  charge  the  indorser  as  surety. 

Ewing  et  al.  v.  Logan^  342 

7*  Ventie, — An  action  on  a  promissory  note  may  be  brought  in  the  countv 
where  either  of  the  defendants  liable  in  the  action  resides.  lo. 

8.  Allegation  of  Assignment. — ^Where  a  complaint  on  a  promissory  note,  payable 

to  one  not  a  party,  fails  to  allege  any  indorsement  or  assignment  of  the 
note  to  the  plaintiff,  it  is  insufficient  Holman  v.  Langtree,  349 

9.  yoint  Note. — Judgment. — A  judgment  on  a  joint  note  against  port  of  the 

makers  is  a  rar  to  an  action  against  the  others.  lb, 

lOi  Indorsement.^^  Pleading.  —  Complaint  alleging  that  A.  made  his  promis- 
sory note  to  B.,  and  that  B.,  at  the  instance  and  request  of  A.,  then  placed 
his  name  on  the  note,  and  thereby  agreed  to,  and  did,  become  a  maker  of 
said  note  and  surety  for  A.,  and  then  delivered  the  note  to  A.,  who  then 
brought  the  same  to  the  plaintiff,  and  the  plaintiff  then  loaned  A.  the 
money  thereon,  and  further  averring  that  at  the  time  of  the  indorsement 
it  was  the  intention  and  design  of  B.,  and  he  then  agreed,  to  become  a 
maker  of  the  note,  and  assume  the  same  liability  thereon  as  A.,  and  that 
the  note  was  made  to  give  A.  credit  with  the  plaintiff,  and  to  enable  him 
to  borrow  money  of  the  plaintiff. 

Held,  that  the  complaint  was  bad.  Roberts  ▼.  Masters,  461 

1 1.  Same. — Et/idence. — ^Where  a  promissoxy  note  is  indorsed  by  the  payee,  whose 
name  is  followed  upon  the  back  of  the  note  by  other  names  in  blank, 
parol  evidence  will  not  be  permitted  to  vary  the  legal  effect  of  the  indorse- 
ments thus  appearing  on  the  note.  But  where  a  party  places  his  name  on 
the  back  of  a  note,  creating  a  liability  in  favor  of  the  payee,  the  presump- 
tion is  that  he  intended  to  assume  tJhe  liability  of  an  indorser,  and  nothing 
more.  This  presumption,  however,  may  be  controlled  by  parol  evidence 
showing  that  ne  intended  to  assume  the  liability  of  a  maker,  in  which  case 
he  win  be  regarded  as  a  joint  maker,  Ib» 

tX  Assigme.^Excuse  for  Hot  Suing  Mahr.^To  ncdse  the  msignt  tf  a 
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promissory  note  for  not  suing  the  maker,  it  must  be  alleged  and  proved 
that  the  maker  was  openly  and  notoriously  insolvent  at  the  time  when  ja(^- 
ment  might  have  been  obtained  by  the  use  of  due  diligence.  U, 

13.  Same. — ^Before  the  assignee  of  a  promissory  note  can  recover  of  the  as- 
signor, he  must  aver  and  prove  that  he  has  used  due  diligence,  by  proces 
of  law,  to  collect  the  note  of  the  maker,  or  show  that  by  the  use  of  sodi 

/ .   diligence  no  part  of  the  debt  could  have  been  collected.  lb, 

14.  Same. — ^The  facts  relied  upon  to  show  that  due  diligence  has  been  used 
must  be  set  out  "Whether  due  diligence  has  been  lued  in  such  case  is  a 
question  of  law  for  the  court  to  determine  from  the  facts  of  the  case.    R. 

15.  Same. — ^To  constitute  due  diligence  to  collect  by  process  of  law,  the  ac- 
tion must  be  brought  against  the  maker  in  the  first  term  of  the  court  haTing 
jurisdiction,  when  there  is  time,  between  the  maturity  of  the  note  and  the 
commencement  of  such  term,  to  obtain  process.  R. 

16.  Same. — This  rule  applies,  though  such  action  be  thereby  required  to  be 
brought  the  day  next  after  the  maturity  of  the  note,  unless  it  be  shown  diat 
the  action  could  not  have  been  commenced  and  service  obtained.         R. 

17.  Same. — ^That  the  maker  of  the  note  was  possessed  of  large  and  valnable 
property,  and  was  reputed  to  be  entirely  solvent  at  the  time  suit  should  hare 
been  commenced,  is  no  excuse  for  not  suing.  R. 

RAILROAD. 

1.  Negligence. — ^The  negligence  of  the  conductor  of  a  train  of  cars,  in  patting 

or  assisting  a  person  off  the  cars,  is  the  n^ligence  of  the  coiporation  ovn* 
ing  or  operating  the  road ;  and  an  allegation  of  such  negligence  of  a  con- 
ductor was  held  to  be  a  sufficient  charge  of  negligence  against  the  nlhoad 
company.  Thi  C,  C,  <&*  /.  C  R,  IV.  Co.  v.  Powell,  Addr,  37 

2.  Consolidation. — Where  two  railroad  corporations  have  been  consolidated,  the 

consolidated  company  is  liable  for  the  debts  of  each  of  the  original  com- 
panies. R, 

3.  Carrier  and  Passenger. — A  person,  who,  by  mistake,  gets  upon  a  passenger 

train,  other  than  the  one  he  intend^  to  take  passage  upon,  is,  neveitheles^ 
a  passenger  upon  the  train  he  is  on,  and  the  relation  of  passenger  and  car- 
rier exists  between  him  and  the  company.  -A* 

4.  Same. — ^The  railroad  company  may,  in  such  case,  charge  him  for  the  distance 

it  carries  him,  and  is  not  bound  to  stop  to  allow  him  to  get  ofl(  except  at  a 
regular  station  or  stopping  place.  -^' 

5.  Same. — If,  however,  the  train  is  stopped  at  any  other  point,  or  he  is  put  rf 

without  stopping,  reasonable  and  proper  diligence  must  be  used  in  pottiog 
him  off,  and  if  informed  of  dimness  of  vision  and  feeble  condition  of  the 
passenger,  such  care  must  be  used  as  his  condition  requires,  to  prevent  in- 
jury. A 

6.  Same. — Even  when  the  relation  of  passenger  and  carrier  does  not  exist,  a 

railroad  company  is  bound  to  use  some  care  in  putting  a  person  off  hercaa. 

7.  Agency. — Evidence. — Statements  of  A^ent. — Evidence  of  the  mere  sfcatenwnt 

of  a  conductor  or  agent  of  a  railroad  company,  that  he  is  such condadoror 
agent,  should  not  be  received  as  proof  of  the  fact;  but  one  who  has  control 
of  a  train,  and  exercises  the  authority  of  a  conductor,  may  rightfully  be  pre- 
sumed to  be  such,  aside  from  his  declarations.  "' 

8.  Cattle.— Negligence.— Fencing.'^Pleading.'--To  charge  a  raihoad  ?«^ 

with  liability  for  negligence  in  killing  an  animal  on  the  line  of  its  road, 
the  complaint  must  allege  that  the  animal  was  killed  without  any  negligence 
of  the  plaintiff.  Where  the  charge  is  for  failure  to  fence  the  road,  an  «^ 
gation  that  the  road  was  not  fenced  "  according  to  law"  is  insufficiait. 

The  y.,  Af.,&*/.  Je.  ie.  Gf.r.  IMdeM^m 

9.  Stock  KiUed.-^FeHcmg*^K  complaint  against  a  railroad  company  for  Wa% 
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stocky  Uie  road  not  being  securely  fenced,  need  not  aver  that  the  road  could 
have  been  lawfully  fenced  at  the  point  where  the  injury  occurred. 

The  y.,  M,y  6*  /.  i?.  R.  Co.  v.  Vancant,  233 

10.  Injury  to  Child. — Negligence  of  Parent, — ^Allowing  a  child  under  five  years 
of  age  to  be  upon  a  railroad  track  unattended,  where  cars  are  passing  hourly, 
and  where  its  presence  may  be  undiscovered  by  the  persons  in  control  of 
trains,  is  negligence  in  the  parent,  which  will  defeat  a  recovery  by  the 
parent  for  injury  to  the  child,  unless  such  injury  be  wilful. 

The  y.,  M,y  &*  /.  J?.  H.  Co,  v.  Bowen,  545 

REAL  PROPERTY,  RECOVERY  OF. 

See  Justice  of  the  Peace,  i;  Landlord  and  Tenant,  2;  Pleading,  2; 

Practice,  3. 

RECORD. 

See  Evidence,  6. 

Correction  of.    See  Practice,  23,  24, 

REFEREE. 

Report. — ^When  a  referee  has  made  his  report,  his  powers  and  functions  are 
ended,  and  a  subsequent  report  is  a  nullity  and  should  be  disregarded. 

Conklin  et  al,  v.  Morton  et  al.,  76 

REPLEVIN. 

1.  Plecuiing. — In  an  action  to  recover  the  possession  of  personal  property,  an 

answer  of  property  in  a  stranger,  or  in  the  defendant,  in  effect  denies  the 
property  or  ownership  of  the  plaintiff,  and  is  a  good  plea  in  bar,  and  com- 
pletes the  issue  without  a  reply.  Landers  et  al.  v.  George ^  160 

2.  Same. — A  reply  to  such  an  answer  is  not  required  or  authorized,  and  may 

be  struck  out  on  motion.  lb. 

3.  Same. — Demurrer. — Sustaining  a  demurrer  to  such  reply  does  not  injure 

the  plaintiff.  lb, 

REPLEVIN  BAIL. 
See  Bail,  i,  2. 

RESCISSION. 
See  Vendor  and  Purchaser,  i,  2.    . 

SALE. 
See  Statute  of  Frauds,  i,  2. 

SET-OFF. 

1.  Tort, — In  an  action  for  a  breach  of  duty  and  negligence,  no  set-off  is  allowed. 

Collins  et  al.  v.  Groseclose^  414 

2.  Pleading. — Reply, — ^A  set-off  may  be  replied  to  an  answer  of  set-off. 

Curran  v.  Curran,  AdnCr^  473 

3.  Same, — ^The  sufficiency  of  a  pleading  setting  up  a  counter  claim  or  set-off 

is  not  to  be  tested  by  the  technical  rules  of  the  common  law.  An  answer 
of  set-off  which  assumes  to  answer  the  whole  complaint,  but  only  answers 
a  part,  is  not  bad  on  demurrer.    A  set-off  is  not  strictly  a  defence.      lb, 

SLANDER. 

See  Witness,  3. 

I.  Pleading. — Complaint. — ^In  an  action  for  slander,  a  complaint  that  fails  to 
allege  the  speaking  of  the  slanderous  words  by  the  ddfendant  is  bad. 

Mann  v.  Hauts^  12a 
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2.  Larceny, •^Embezalanent.^-V^tst  the  plaintiff  in  an  acdon  far  slander 

had  htevL  the  agent  of  the  defendant,  and  as  such  agent  had  veceiTed  money, 
and  on  an  attempted  settlement  the  defendant  said  of  the  plaintiff,  «<  Yoq 
stole  my  money;  yes»  you  kept  my  money,"  the  word  *'st<Ae"  would  im- 
port larceny,  were  it  not  that  the  other  set  of  words  and  the  relatioD  ex- 
isting between  the  parties,  of  which  relation  the  conveisatioii  was  had, 
justified  the  finding  of  the  jury  that  the  intention  was  to  charge  embeEzle> 
ment ;  and  the  special  finding  of  the  jury  to  that  efiect  supplied  any  defect 
in  the  averment  thai  this  relation  was  the  subject  of  the  chsiiges. 

Taylor  v.  Short,  506 

3.  Pleading. — Inducement, — Innuendo, — In  an  action  for  slander,  the  complaint 

must  allege,  by  way  of  inducement,  extrinsic  matter,  only  when  the  language 
published  does  not  per  se  refer  to  the  plaintiff,  or  convey  the  meaning  for 
which  the  plaintiff  contends,  or  is  equivocal  and  requires  explanation  by 
some  other  matter  to  show  its  relation  to  the  plaintiff  and  make  it  sutiona- 
ble.  Mere  innuendoes  cannot  enlarge  the  meaning  of  words,  or  supply  the 
place  of  the  inducement    The  code  has  not  changed  this  rule. 

Hart  V.  Coy  et  ux,,  553 

4.  Words, — The  words,   "I"  (defendant  meaning)  "have  seen  women  steal 

yam  before,"  in  the  absence  of  any  inducement  to  the  porogR^  in  which 
they  are  alleged,  are  not  slanderous  in  themselves.  Ih. 

5.  yusti/ication, — Pleading. — In  an  action  for  slanderous  words  spoken  by  the 

defendant,  he  justified,  on  the  ground  that  he  was  the  pastor  of  the  church 
of  which  the  plaintiff  was  a  member;  that  by  the  rules  and  r^ulations 
of  the  church  the  ruling  elders  composed  the  session  of  the  cfamrdk,  and 
the  pastor  was  the  moderator  thereof;  and  that  if  said  words  were  qooken, 
they  were  used  in  the  course  of  church  discipline,  to  the  seasmn,  in  the 
progress  of  the  investigation  of  certain  rumois  against  the  ciiastify  of  the 
plaintiff,  a  certain  rule  of  the  church,  of  which  a  copy  was  set  oat,  authoriz- 
ing the  investigation  of  charges  of  crimes,  and  were  spoken  without  mal- 
ice, and  in  good  faith.  In  a  second  paragraph  of  answer  it  was  alleged  that 
the  words,  if  spoken,  were  spoken  to  a  member  of  the  session  who  had  not 
attended  a  meeting  of  the  session,  and  in  communicating  to  him  the  charges, 
etc.,  which  defen^mt  did  by  direction  of  the  session,  without  malice. 

Held,  that  it  was  not  necessary  to  set  out  with  the  paragraphs  of  answer  the  rules 
constituting  the  elders  a  session  and  the  pastor  the  moderator  thereof. 

Held,  also,  that  it  was  no  objection  to  the  paragraphs  that  they  neither  denied 
nor  admitted  in  terms  the  speaking  of  the  words,  as  the  statute  provides 
that  what  is  not  specifically  denied  shaU  be  taken  as  true  in  the  pleading. 

Ileld^  also,  that  the  paragraphs  of  the  answer  were  good,  and  that  the  word 
"  crimes,"  in  the  rules,  was  not  confined  to  statutory  crimes,  but  included  a 
violation  of  the  moral  law  or  of  duty  as  a  member  of  the  church.  Writ- 
ten charges  were  not  necessary  to  auUiorize  the  investigation.  Pettit,  C 
J.,  dissented.  Kleister  et  ux.  v.  Symmes,  562 

SPECIAL  FINDING. 
See  New  Trul,  2;  PRAcncBy4, 6, 12,21. 

SPECIFIC  PERFORMANCE. 
See  VoTDOR  and  PtntCHASBit,  6. 

STATUTE  OF  FRAUDS. 
See  Contract,  5. 

1.  Construction. — '* Party  to  be  Charged^^ — ^By  the  words,  "the  party  to  be 

charged,"  in  the  statute  of  frauds,  must  be  understood  the  defendant  in  an 
action.  Nenby  ▼«  S:iaget%  9 

2.  Same, — Sale  ef  Chattels. — Memorandum. — Etndenee. — ^A.  engaged,  by  a 

writing  signed  by  him  alone,  to  furnish  to  B.  a  certain  number  of  hogs»  of 
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a  certain  average  weiglit^  at/afitipulated  price  per  head,  between  specified 
dates,  acknowledging  the  i eceipt  of  a  oeitain  sum  upon  tLe  contract. 

Hildf  in  a  suit  by  A.  against  B.,  for  the  failure  of  the  latter  to  receive  and  pay 
for  the  hogs,  that  the  writing,  not  being  signed  by  the  party  to  be  charged, 
was  not  a  Valid  and  binding  note  or  mcoionindum  in  writing  under  the 
statute  of  frauds. 

Held,  ako,  that  the  writing,  in  connection  with  evidence  that  the  defendant  as- 
sented to  it,  and  treated  it  as  a  memorandum  of  a  contract  made  between 
the  parties,  was  adnussible  in  evidence  in  support  of  a  paragraph  of  a 
complaint  upon  a  parol  contract. 

Held^  also,  that  the  testnnony  of  a  third  person,  that  he  bought  hogs  about  the 
same  time,  at  eight  dollars  per  hundred,  was  improper.  lb, 

3.  English  Slatute. — Omission  of  Words  "  Wares  and  Merchandise.^^ — Legal 
j^ect,"^lTL  adopting  the  seventeenth  section  of  die  Statute  of  Frauds  of 
Cfbarles  II.  as  the  seventh  section  of  our  own  act,  but  omitting  after  the 
word  ''poods  "  the  words  "  wares  and  merchandise,"  the  legal  effect  of 
the  section  renudned  the  same,  and  the  construction  given  to  the  seven- 
teenth section  by  the  English  courts  and  text  writers  may  propoly  govern 
ns  in  placing  a  meaning  to  the  seventh  section  of  cor  act  Neither  sec- 
tion includes  contracts  for  the  sale  of  shares  or  stodcs,  notes,  checks, 
bonds,  or  evidences  of  value.  Vaiwter  v.  Griffin  et  al,,  593 

STATUTE  OF  LIMITATIONS. 

See  Husband  and  Wife,  4;  Nuisance,  i,  2. 

1.  New  Promise. — ^No  acknowledgment  of,  or  promise  to  pay,  a  debt  barred 

l^  the  statute  of  limitations  is  sufficient  to  take  the  case  out  of  the  opera- 
tion of  the  statute,  unless  the  same  is  contained  in  some  writing  signed  \sj 
the  party  to  be  chaiged  thereby.  Ktsler  v.  Sanders^  Adm^x^  78 

2.  Part  Payment, —  Witness.^^Administrator.-^ljL  an  action  by  an  admimstra- 

tor,  where  the  statute  of  limitations  is  pleaded,  and  an  acknowledgment  of 
the  debt  by  a  part  payment  is  replied,  the  administrator  is  a  competent  wit- 
ness to  testiiy  as  to  payment  made  to  such  administrator,  but  not  as  to  mat- 
ters relating  to  the  original  contract.  lb, 

3.  Some. — Evidence. — In  such  case,  testinaony  showing  a  parol  acknowledg- 

ment of  the  debt,  and  a  promise  by  parol  to  pay  the  same,  not  connected 
with  part  payment  of  the  debt,  is  incompetent  3. 

4.  Scune^—^Admimttrator  De  Bonis  JVan^-^A  part  payment  made  to  one  who  is 

afterward  appointed  administrator  de  bonis  ncn  of  the  estate  of  the  creditor, 
is  not  a  payinent  sufficient  to  take  the  debt  out  of  the  operation  of  the  stat- 
ute of  limitations.  The  payment  must  be  made  to  the  creditor,  or  to  some 
one  lawfully  acting  in  his  behalf.  Jb. 

STATUTES. 

Legislative  Inter^iation,,'— The  ooorts  must  construe  the  law;  and  l^pislative 
interj^tatioD,  tiboogh  entitled  to  great  respect,  cannot  control  their  judg- 
ment J>€utschman  v.  The  Town  of  Charlestown  et  al^  449 

SUMMONS. 

See  Practice,  15. 

SUPREME  COURT. 

See  Bill  of  Exceptions;  Divorce,  i;  lNjtJNCTioN,4;  Jurisdiction,  2; 

Practice,  8,  13, 38, 39 ;  Trespass,  2. 

I*  Assignment  of  Error. — ^Where  an  amended  complaint  has  been  filed,  an. 
assignment  of  error  based  on  a  ruling  upon  a  demuixer  to  the  original  com- 
plaint presents  no  ^estioii  for  review.  Scotten  v.  Longfellow,  23 
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2.  PresumftioHu—'Wiiat  the  evidence  is  not  in  the  record,  if  under  any  stale 
of  the  evidence  which  might  have  existed,  instructions  given  or  reruseil 
would  have  been  rightly  given  or  refused,  this  court  will  presume  in  favor 
of  the  action  of  the  court  below. 

The  C,  C,  <Sr*  /.  C  R,  W.  Co.  v.  Peweli^  AJmCr^  37 

3.  Assignment  of  Error, — ^That  a  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  may  be  assigned  for  error  in  the  Supreme 
Court,  though  the  objection  be  not  raised  by  demurrer  in  the  court  bclov. 

HeUttian  v.  Schnek^  93 

4.  Evidence, — ^Where  the  evidence  of  one  party  supports  the  verdict,  the  Su- 
preme Court  will  not  reverse  the  judgment  upon  the  ground  of  the  conflict 
or  weight  of  oral  evidence.  Klingensmith  v.  Sounaine  ei  id.,  98 

5.  Cross  Errors, — ^Where,  in  an  action  appealed  to  the  Supreme  Court,  demur- 
rers have  been  sustained  in  the  court  below  against  the  appellee,  but  no 
cross  errors  are  assigned  on  account  of  such  rulings,  no  question  thereon  is 
presented  for  review.  *   Jenkins^  Adnir^  v.  Feckinpaugk,  133 

6.  Notice  to  Co- Parties, — Where  one  of  two  judgment  defendants  appeals  to  the 
Supreme  Court,  without  giving  notice  to  his  co-defendant,  as  required  by 
section  551  of  the  code,  the  appeal  will  be  dismissed. 

Lang  V.  Cbx,  142 ;  Churchy  yr,,  v.  Fisher^  Adair,  195 

7.  Reversed  on  Merits* — A  judgment  will  not  be  reversed  by*the  Supreme 
Court  where  the  merits  of  the  cause  have  been  fairly  tried  in  the  court  be^ 
low.  Thompson  v.  Wilson,  192 

8.  Assignment  of  Error, — Insufficient  Complaint, — An  assignment  of  error  in 
the  Supreme  Court,  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  presents  this  question,  although  no  demurrer  was 
filed  below.  Bonham  et  al,  v.  Keen  ^  at.,  197 

9.  Demurrer. — Argumentative  General  Denial. — A  ruling  upon  a  demurrer  to 
paragraphs  of  an  answer  that  are  no  more  than  an  argumentative  general 
denial  (the  general  denial  being  on  file)  cannot  be  made  available  as  error. 

Core  V.  Wilson  et  oL,  204 

10.  Cause  for  New  Trial. — No  question  can  be  presented  for  review  in  the 
Supreme  Court,  based  upon  an  alleged  error  occurring  at  the  trial,  unless 
such  ruling  has  been  excepted  to  and  assigned  as  a  cause  for  a  new  trial. 

Cobb  et  al,  v.  Krutz^  323 

11.  Notice  to  Co- Parties, — ^Where  an  appeal  from  a  refusal  of  the  county  com- 
missioners to  vacate  a  roa^  on  petition  is  taken  to  the  circuit  court  by  one 
of  the  petitioners,  and  an  appeal  is  again  taken  to  the  Supreme  Couzt, 
the  provisions  of  section  551, 2  G.  &  H.  270,  as  to  the  notice  to  co-parties, 
must  be  complied  with.  Hitter  v.  Pavy,  341 

12.  Evidence. — ^Where  there  is  evidence  to  support  a  verdict,  the  Supreme  Court 
will  not,  upon  the  evidence,  disturb  it.  Collins  et  aL  v.  Groseclose,  414 

13.  Judicial Notice.-'Term  of  Court.-'The  Supreme  Court  will  take  judicial 
notice  of  the  commencement  of  terms  of  courts  of  this  State. 

Roberts  ▼.  Afasters,  461 

14.  Failure  to  Demur. — Assignment  of  Error, — A  failure  to  demur  to  a  para- 
graph of  a  complaint  does  not  waive  the  question  of  die  sufficiency  there- 
of, but  an  assignment  of  error  wiU  present  this  question  on  appeal. 

Curran  v,  Curran,  Adw^r,  473 
j  TAX. 

See  City,  9, 10. 

I.  Statute. — Indebtedness, — ^A  tax-payer  cannot,  under  the  proviso  to  section  23 
of  the  assessment  law  of  1869,  3  Ind.  Stat.  511,  deduct  his  indebtedness 
out  of  the  amount  of  his  <<  money  at  interest,  either  within  or  without  this 
State,"  as  required  to  be  given  under  the  second  head  of  the  first  or 
sworn  statement  provided  for  by  said  section. 

Clark^  Treasurer ^  v.  Carter  etoLf  190 
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2.  Lien  <2^— YHiere  land  was  sold  and  convejred  on  the  3otfa  day  of  December, 
1867,  and  a  mortgage  was  taken  to  secure  the  purchase-money,  and  the 
mortgage  was  foreclosed^  and  die  propeity  was  sold  by  the  sheriff  to  the 
mortgagee,  June  6th,  1870,  and  a  deed  was  made  June  6th,  1871,  the 
land  not  living  been  redeemed ; 

ffM,  that  the  land  was  liable  for  the  personal  taxes  assessed  against  the  mort- 
gagor, he  being  insolventy  during  all  the  time  he  was  in  possession  of  the 
kmd  as  owner*  Bodertka  v.  Spencer  et  oL^  353 

TENANTS  IN  COMMON. 
See  Guardian  and  WARa 

TENDER. 

See  Pleading,  2 ;  Time. 

Cofftputatian. — ^Where  property  is  contracted  to  be  delivered,  "from  the  15th  to 
the  28th"  of  a  specified  month,  both  the  15th  and  28th  are  to  be  excluded ; 
and  in  a  suit  upon  such  contract,  evidence  of  an  offer  or  tender  on  the  28th 
is  improper;  and  a  pleading  alleging  a  tender  on  the  28th  is  bad. 

Nettfby  v.  Ri^ers^  9 

TORT. 

See  Pleading,  10;  Set-Off,  i. 

TOWN. 

1.  License  by  Tcwnto  Sell  Intoxicating  Liquors, — The  trustees  of  an  incorpo- 

rated town  have  no  authority  to  pass  an  ordinance  prohibiting  the  sale  of  in- 
toxicating liquors  within  the  town  limits  without  a  license  granted  hy 
them.  Steinmets  v.  The  Town  of  Versai/les,  249 

2.  Same, — ^Towns  have  no  power  to  require  a  license  for  the  sale  of  intoxicating 

liquors.  TAe  Town  of  Princeton  v.  Vierling^  340* 

3.  Same, — Pleading,~^CompJaint  to  Recover  Money  Paid  for  License, — A  com- 

{)laint  against  a  town  to  recover  money  paid  for  a  license  to  sell  intoxicating 
iquors,  ailing  that  the  money  was  extorted  from  the  plaintiff  by  the  offi- 
cers of  the  town,  and  that  it  was  paid  to  avoid  arrest,  fine,  and  imprison- 
ment, and  that  repayment  has  been  demanded,  is  good.  lb, 

4.  Same, — Incorporated  towns  have  no  authority  to  require  a  license  of  any  per- 

son for  retailing  intoxicating  liquors  within  their  Imiits. 

Deutschman  v.  The  Town  of  Chariestaum  et  at,,  449 

5.  Same. — Liquor  Law, — Section  sixteen  of  the  liquor  law,  I  G.  &  H.  618,  does 

not  confer  such  authority.  lb. 

TOWNSHIP  TRUSTEE. 

1.  Election, — Term  of  Service, — On  the  fifth  day  of  April,  1869,  A.  was  elected 

township  trustee,  and  on  the  seventeenth  day  of  that  month,  he  filed  hi; 
bond  and  entered  upon  the  duties  of  the  office.  On  the  fourteenth  day  of 
October,  1870,  B.  was  elected  trustee  of  the  same  township,  and  on  the 
eighteenth  day  of  that  month  he  filed  his  bond  and  was  duly  qualified,  and 
on  the  twenty-ninth  day  of  October,  he  demanded  of  A.  possession  of  the 
books,  papers,  and  money  of  the  office,  but  A.  refused. 

Held,  that  it  was  the  intention  of  the  legislature,  in  the  enactment  of  the  law  of 
April  26th,  1869,  (Acts  1869,  p.  57)  to  provide  for  the  election  of  township 
trustees,  as  well  as  other  township  officers,  at  the  time  of  holding  the  Octo- 
ber election. 

Heldf  also,  that  A.  had  served  out  the  time  for  which  he  was  elected,  and  more, 
and  it  was  proper  to  elect  his  successor  at  the  election  in  October,  1870. 

De  Armond  v.  The  State,  ex  reU  Campbell,  469 

2.  Same. — Statute  Construed, — Section  38  of  the  general  election  law  (i  G.  & 

H.  312)  does  not  apply  to  the  case  of  a  township  trustee.  Jb, 
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3.  OJIUfr,^Po$tesskm  cf  Q|^</.*-*OQe  vbo  lu»  received  »  ontVa^te  of  election 
to  the  office  of  towoshtp  tniattc,  and  who  has  qiialUied  by  glWng  bond  and 
taking  ibe  oath  of  office,  is  entitled  to  the  ODce»  as  against  an  incumbent 
whose  tenn  has  expiredf  thongh  fome  other  pengn  ina|r  be  prosccuiing  a 
contest  of  the  election.  A 

TRESPASS. 

1.  Slatuie. — yudgmentn^^Tht  rule  at  common  lav,  that,  m  mi  eotiQii  of  tres- 

pass against  several  defendants,  a  verdict  and  judgment  mi^^t  be  rendered 
for  or  against  one  or  more  of  them,  has  not  been  narrowed  by  the  statute. 

TAiL.^  M  A.,  ^SLL.Air  Lint  R.  W.  Co,  et  al.  v.  Duvall^  246 

2.  Supreme  Court. — ^The  Supreme  Court  may  reverse  or  affirm  a  judgment  in 

whole  or  in  part  Where  in  an  action  for  trespass,  a  judgment  was  ren- 
dered, over  a  motion  for  a  new  trial,  against  two  defendants  who  had  pleaded 
severally,  this  court  reversed  the  ju(^;ment  as  to  one,  against  wbom  there 
was  no  evidence,  and  affirmed  it  as  to  the  other.  R. 

TURNPIKE. 

See  Corporation,  i,  2, 3. 

1.  Assessment, — lujunctum, — Persons  owning  land  that  has  been  illegally  as- 

sessed for  the  purpose  of  constructing  a  turnpike  cannot  enjoin  the  tuni^Mke 
company  from  constructing  the  road  on  the  ground  that  die  assessment  is 
void.  Hopkins  et  at,  v.  JTu  Greensburg^etc,  TumpiJke  Co.tiaL^^ 

2.  Same,^Estoppel.-^As  a  turnpike  company  has  a  right  to  constmct  her  road, 

and  to  collect  tolls  thereon,  without  making  any  assessments,  the  owners  of 
lands  illegally  assessed  are  not  estopped  from  resisting  the  eollectioti  of 
illegal  assessments,  by  standing  by  and  seeing  the  road  constructed,  or  fay 
using  it  after  it  has  been  constructed.  J9. 

3.  Same, — ^When  illegal  assessments  are  attempted  to  be  enforced  by  coQection, 

the  persons  assessed  have  a  right  to  enjoin  the  same ;  and  nntil  that  time, 
they  are  not  called  upon  to  take  any  action  in  the  matter.  B, 

4.  Same. — Injtmetion.^—lxk  a  complaint  to  enjoin  the  coUectioii  of  an  assess- 

ment for  the  construction  of  a  turnpike,  it  is  not  necessary  to  set  oot  a  copy 
of  the  articles  of  association  of  the  turnpike  company,  or  of  the  assessments 
or  any  of  the  proceedings  that  brought  them  into  existence.  Jb. 

5.  Same. — ^An  assessment  for  the  construction 'of  a  turnpike  is  void,  when  the 

assessors  do  not  view  and  examine  all  the  lands  within  one  and  one-half 
miles  of  the  road  and  of  the  termini  thereof.  A 

6.  Assessors.— ^hs&essors  appointed  under  the  act  of  March  llth,  1867,  to  assess 

the  benefits  of  a  proposed  turnpike,  can  only  view,  list,  and  assess  the  Ismds 
in  the  county  where  they  are  appointed. 

The  Pendleton f  etCy  Turnpike  Co,  et  al,  t.  Barnard^  146 

7.  Same.'^Pleading.''^InJunction.'-^^^tTt  it  is  shown,  in  a  complaint  to  enjoin 
»       the  collection  of  turnpike  assessments,  on  the  ground  of  failure  to  assess  aU 

&e  lands  within  the  limits  provided  by  statute,  that  the  turnpike  extends 
into  two  or  more  counties,  it  must  also  be  shown  that  the  lands  omitted  are 
situated  within  the  county  where  the  injunction  is  sought,  and  that  the  lands 
omitted  were  liable  to  be  assessed.  Ik, 

8.  County  Commtssioners.-^Pecord. — Presumpium,^-'lt  is  not  neces9Biy  tibwt  it 

should  appear  by  the  record  of  the  board  of  commissioners  that  a  turnpike 
company,  for  which  assessments  have  been  made  under  said  act  of  I067, 
had  a  subscription  of  eight  hundred  dollars  per  mile,  or  that  the  company 
was  organized  under  Uie  act  of  May  lith,  1852.  It  will  be  presumed  t^ 
the  coiznnissioners  were  satisfied  of  the  existence  of  these  facts  before  pio- 
ceeding  to  act  upon  the  petition.  Ik 

9.  Asstssmeni. — Articles  of  Association^^JVame.'-^'Piptr  v.  Rhodes,  30  Ind.  300^ 

reviewed  and  adhered  to.  Modes  oi  til.  v.  P^  ti  «/.,  3^ 
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10.  Same, — Cou$Uy  Cammissunurs, — Estcppel,~^Kn  application  by  a  turnpike 
company  for  the  appointment  of  appraisers  to  assess  benefits  to  lands,  under 
the  act  of  March  i  ith,  1867,  can  only  be  made  by  a  company  organized 
under  the  act  of  May  Z2th,  1852,  and  the  county  commissioners  are  not 
required,  when  snch  application  is  made,  to  ascertain  and  determine,  as  a 
jurisdictional  fact,  whether  the  company  has  been  duly  and  legally  organ- 
ized ;  and,  consequently,  persons  whose  lands  have  been  assessed  are  not 
concluded  l^  such  finding  if  made.  lb. 

It.  Joinder  of  PartUs.-^InjuHcHonj-^Assessmentj^^SepscnXt  owners  of  lands, 
which  have  been  separately  assessed  for  the  construction  of  a  turnpike,  may 
unite  in  an  action  to  enjoin  Uie  collection  of  illegal  assessments. 

Th€  G.t  Af.,&*I/.  TumpiJU  Co.  t.  Sidener  et al,,  4^4 

12.  Injunetum^'^Omisshn  to  Assess  Lands j'^lf  assessors  iq>pointed  under  the  act 
providing  for  the  assessment  of  lands  to  aid  in  the  construction  of  turnpikes 
omit,  in  tiie  list  retained  by  them,  any  land  within  one  mile  and  a  half 
from  the  jproposed  road,  the  entire  assessment  will  be  void,  aiid  an  injunc- 
tion will  he  to  prevent  the  collection  of  such  assessment.  Id, 

13.  5a«»^.-—jSj/^^/.— Parties  whose  lands  have  been  assessed  to  aid  in  the  con- 
struction of  a  turnpike  are  not  estopped  from  disputing  the  validity  of  such 
assessment  on  account  of  the  fact  that  lands  liable  to  be  assessed  have  been 
omitted  from  the  assessment,  by  reason  of  having  acted  as  officers  or  mem- 
bers of  the  turnpike  company  in  procuring  the  assessment  to  be  made,  letting 
contracts  for  the  construction  of  the  road,  incurring  indebtedness  on  the 
part  of  the  company,  and  having  stood  by  and  seen  the  road  constructed,  etc.; 
unless  at  thetime  they  so  acted^  they  knew  that  lands  liable  to  be  assessed 
had  been  omitted,  and  the  party  relying  on  the  estoppel  was  ignorant  of 
such  omission.  3, 

UNITED  STATES  COURT. 

See  COKFORATION,  5. 

1.  Removal  of  Suit  to  U,S,  Court* — Appeal^-^^Kik  order  made  by  a  court  of 

this  State,  removing  a  cause,  commenced  by  a  citizen  of  another  state 
against  a  citizen  of  this  State,  to  a  court  of  the  United  States,  on  an  appli- 
cation made  for  that  puxpose  under  the  acts  of  Congress,  puts  an  end  to  the 
cause  so  far  as  the  state  court  is  concerned,  if  the  order  is  allowed  to  re- 
main in  force  and  be  carried  out;  and  such  an  order  or  judgment  is  so  far 
final  as  to  authorize  an  appeal  to  the  Supreme  Court  of  the  State.  The 
Gty  of  Aurora  v.  West^  25  Ind.  148,  overruled  on  this  point. 

Burson  ei  al.^  Adnirs^  v.  The  Nat' I  Park  Bank,  173 

2.  Same, — ^If  such  an  order  is  applied  for  and  refused  by  the  state  court,  the 

refusal  is  in  no  sense  a  final  order  or  judgment,  and  no  appeal  will  lie  un» 
til  the  cause  is  finallv  disposed  of  by  the  state  court;  then,  if  the  question 
is  properly  reserved,  it  can  be  presented  for  review.  Jb, 

3.  Same^^Stay  of  Proceedings. — When  an  order  has  been  made  by  a  state 

court  for  tiie  removal  of  a  cause  to  a  United  States  court,  and  an  appeal 
has  been  taken  fin>m  that  order  to  the  Supreme  Court,  and  the  proper  steps 
have  been  taken  to  stay  proceedings,  as  in  other  cases  of  appeal,  further 
proceedings  on  the  order  or  judgment  for  the  removal  of  the  cause  are  at 
once  suspended.  lb, 

4.  Samej^^TUme  of  Making  Amplication, — ^After  a  trial  of  a  cause  in  a  state 

court,  which  has  resulted  m  a  disagreement  of  the  jury,  and  at  any  time 
before  the  commencement  of  another  trial,  an  application  to  have  the  cause 
removed  to  a  United  States  court  may  be  made,  and  granted  at  the  instance 
of  either  party.  lb, 

5*  Same.'^QmstiUUiaHai  Zow^— The  provision  of  the  act  of  Congress  author- 
izing such  transfer  at  the  instance  of  a  plaintiff  who  has  elected  to  bring, 
and  has  brought,  his  action  in  a  state  court,  is  oonstitutionaL  Ib^ 

Vol.  XL.— 41 
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« 

VENDOR  AND  PURCHASEIL 

I.  Pleading, — Contract  for  Sale  of  Real  Estate, — Rescission, — Recaoery  q} 
Purchase-Money, — ^A.,  in  a  complaint  against  B.,  alle^d  that  he  purchased 
of  B.  certain  r^  estate,  for  the  agreed  price  of  two  thousand  two  hundred 
dollars,  and  paid  two  hundred  dollars  of  the  purchase-money,  and  took  a 
bond  of  B.  for  conveyance  and  delivery  of  possession,  on  the  payment  of 
the  residue  of  th^purdhase-money;  that  he  afterward  paid  sixty-five  dollar> 
of  the  residue ;  and  that  afterward  B.  made  and  deUvered  to  C.  a  waziantj 
deed  for  the  same  land  for  the  consideration  of  two  thousand  five  hundred 
dollars.  Prayer,  that  the  contract  between  A.  and  B.  be  declared  re- 
scinded, and  that  A.  have  judgment  for  the  punihase-money  by  him  paid 
toB. 

Held,  that  the  complaint  was  good*  DemHeiser  v.  Coak^  65 

3.  Same, — 10  the  above  complaint,  B.  answered  that  after  the  title  bond  was 
made,  he  offsi-ed  to  convey  to  A.,  and  at  the  same  time  asked  A.  to  pay  the 
residue  of  the  purchase-money;  and  that  A.  replied  that  he  would  not  rt- 
ceive  a  deed  for  the  land,  and  would  not  pay  the  money,  saying  that  be 
could  do  better  with  his  money.  Prayer  for  damages  ^  reason  of  the  re- 
fusal of  A.  to  comply  with  the  contract 

Held,  that  the  answer  was  bad;  that  B.  might  have  held  A.  to  the  conbnact.  but 
if,  instead  of  this,  he  sold  and  conveyed  to  another  party,  he  thereby 
evinced,  in  a  decisive  and  conclusive  maner,  his  concurrence  in  the  rescis- 
sion of  the  contract  between  himself  and  A.;  and  under  such  circumstances, 
the  contract  might  be  considered  as  rescinded  by  agreement,  and  B.  could 
not  recover  damages  for  an  assumed  breach  of  the  contract,  but  A*  could 
recover  of  B.  the  money  paid  upon  the  contract.  Jb, 

3.  Indebitatus  Assumpsit. — Action    U^on  an  Account, — ^A  paragraph  at  com- 

mon law,  in  indebitatus  assumpsit,  for  the  price  of  land  sold  and  conveyed, 
or  what  is  under  the  code  an  action  upon  an  account,  will  be  sufficient  under 
our  practice.  Curran  v.  Curran,  Advir^  473 

4.  Voidable  Sale.  —  Part  Performance, — A  parol  agreement  for  the  sale  of 

lands  is  voidable^  and  not  void.  When  die  land  is  sold  and  conveyed,  and 
the  purchaser  accepts  the  deed,  and  by  virtue  thereof  enters  into  and  retains 
possession  of  the  propexty,  the  payment  of  the  pice  can  be  enforced.    16, 

5.  Pleading, — ^A  paragraph  alle^ng  that  the  defendant  is  indebted  to  the  plain- 

tiff in  the  sum  of  three  thousand  dollars  for  real  estate  described,  aold  and 
conveyed,  is  sufficient.  lb. 

6.  Specific  Performance, — Control  for  Purpose  of  Land, — Measure  of  Dam- 

ages,— ^While  a  vendor  may,  by  an  action  for  the  specific  performance  of 
a  contract  against  the  vendee,  compel  the  acceptance  of  the  oonvevaace  of 
the  land  sold  and  the  payment  of  the  purchase-money,  yet  when  tne  suit  is 
for  damages  against  the  vendee,  for  a  breach  of  die  contract  in  refusing  to 
accept  the  deed  and  pay  the  purchase-money,  the  measure  of  damages  is  the 
difference  between  the  contract  price  and  the  value  of  the  land  at  the  time 
when  the  deed  should  have  been  accepted,  if  at  that  time  tho'e  was  any 
decrease  in  such  value.  Porter  v.  TYavis^  556 

VENUE. 

Sec  Court  of  Common  Pleas,  2 ;  C&iminal  Law,  7 ;  Liquor  Law,  4;  Prom- 
issory Note,  7. 

1.  Change  of, — ^The  venue  in  a  civil  action  may  be  chai^^  toAeomnbr  in  a  dif- 

ferent circuit  or  district.  Cromie  ot  al.  v.  Soaker,  49 

2.  Same, — Second  Application, — After  one  change  of  venue  has  beoi  taken  on 

affidavit  against  the  county  and  the  jttdga,  another  ditiige  casiiet  be  taken 
by  ^  same  party.  MusteimaM  v.  Pktiee  tt  tf/.,  120 

3.  Same,^Bill  of  £xceptions.^VDiett  the  granting  of  a  change  of  v^nne  is  not 

shown  to  have  been  excepted  to,  and  the  grounds  of  ue  ol^ectioa  to  the 
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change  are  not  pointed  out,  by  bill  v  jtions,  no  question  is  presented 

for  review.  '  Baker  et  al.  v.  Simmons,  442 

^  4.  Same. — A  party  who  applies  for  a  change  of  venue  cannot  object  to  the  grant- 

^  ing  of  the  change.  /i. 

'=^-  VERDICT. 

f^^  See  Practice,  4, 12, 18;  Juror,  i,  2. 

''^l  '  WAIVER. 

4.  See  Will,  2,  3. 

^^  WARRANTY. 

T.^  See  Pleading,  10. 

'^  WIDOW. 

'^  See  Descent,  3  to  8.  ^ 

V^  WILL. 

I.  Devise.— ^Condiiion  Subsequent. — ^A.  devised  certain  real  estate  to  his  wife, 

^  during  her  widowhood,  and  after  her  death  to  their  son,  <<  provided  he  takes 

.  i^  care  of  her  during  her  natural  life." 

^^  Ileld^  that  the  son  took  a  vested  freehold  interest  in  the  real  estate,  to  commence 

^  at  the  death  of  his  mother;  and  that  the  condition  that  he  should  take  care 

l^  *           of  her  during  her  natural  life  was  a  subsequent  condition. 

\^^  Rush  et  al.  v.  Rush  et  al,,  ^"^ 

I  2.  Same. —  Waiver. — The  performance  of  a  condition  subsequent  may  be  waived 

^^  by  the  party  for  whose  benefit  it  has  been  made.  lb. 

WL  3.  Same. — ^If  the  son  did  all  in  the  way  of  taking  care  of  his  mother  that  the 

air  circumstances  seemed  to  require,  and  all  in  that  direction  that  she  required 

^(]  or  would  permit  him  to  do,  she  waived  any  further  care,  and  the  estate  of 

I ;  the  son  was  not  forfeited.                                                                          lb. 

^1  4.  Devise  to  Husband  and  Wife  and  Heirs. — Tenancy  by  Entireties. — ^The 

0  following  clause  in  a  will :  "  To  my  son,  Algernon  R.  Jones,  his  wife,  and 

j  lUs  heirs,  seven-thirtieths  (7-30)  of  all  my  estate,"  created  a  tenancy  by  en- 

^  tireties  in  Jones  and  his  wife,  and  he  could  not  sdienate  the  land,  nor  could 

y  it  be  sold  on  execution  against  him  to  her  prejudice.     Jones  v.  Chandler,  588 

WITNESS. 

See  Evidence,  3, 4;  Statute  of  Limitations,  2. 

11  I.  Decedent^  Estates. — On  the  trial  of  a  claim  against  an  estate,  an  agent  of 

t^  the  claimant,  who  transacted  the  business  wiSi  the  deceased  out  of  which 

if-  the  claim  arose,  is  a  competent  witness. 

t^  Helms  et  al.,  Ex^rs,  v.  Keams,  124 

;^  2.  Same. — ^The  executor  of  the  estate  is  not  a  competent  witness  to  testify  as  to 

transactions  between  the  deceased  and  the  cldmant.  lb. 

3.  Husband  and  Wife. — Slander. — ^The  husband  of  a  woman  charged,  as  de- 
fendant in  an  action  for  slander,  with  having  used  the  slanderous  words, 
cannot  testify  as  a  witness  as  to  the  words  used.  Mousler  v.  Harding,  33 
Ind.  176,  overruled  on  this  point.  Bonham  et  al.  v.  Keen  et  al.,  197 
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